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STRAGt atid Another, Affijgnees of Bishop, a Tuefday, %^ik 
Bankrupt, again^ HvtSE and Others. ^* 

Mils was an a£Hon of trefpals agalnft Hülfe and -B^- if a candle- 
yofif two juftices of the peace, and Bar'throp zn ex'^ maker, bcingf 
cife-ofEcer. It was tried at the laft affizes for the >" arrear for 
county of £^x, before AsHHURST*, Jußce, when a verdia ||lf/*bf[o^e* 
Was found for the plaintifft, with 59/. 6xk 4t/. damages j a bankrimT*^* 
fubjeft to the t>J)inion of the court, on a cafe which ftated and is cor * 
tis loUows : viftcd »frer 

A commiflion of bankhipt was iflucd ägainft Bißap, ^^^Af,^^^*:"^ 
(who was a candle-maker,) on the 4th of Fdruary^ 1779, Jl,e double du'- 
and his eftate afligncd to the plaintiffs on the 1 7th of that ties arc a lien 
month ; the aft of bankruptcy having been committed on upon ihccan- 
the 29th of January preceding. On the 4(h of Marchy an ^'^•» utenfil», 
information was exhibited againft hirti, before the defend-^ fnihThandiof 
^nts Huffe znd Be/nofiy for not paying I9/. 13/. 2d. the hit aHigneel $ 
Jßngle duties then clue and payable, for candles made by and ihey may 
him, between the 9th of November and the 23d of D/* l>c diftrai«««*, 
cember 1778. On the fame day on which the infohnation 
was exhibited, he was ferved with a fümmons to attend the 
juftices on the 6th of Marchy which he did ; and then ac*» 
knowledged, that the fingle duties were due, and unpaid j C 4^^ 3 
whereupon thty conviftctl him irt the penalty of double 
duties, amountmg to 59/. 6s. 4^. ; and iflucd their war- 
rant to the defendant Barthropy and another excifc-officei*, 
«* authoriflng and commanding them, and every of them, 
«* that upon all the catidlesy. and all the ntateriah and utenßls 
•* for making of candles, in the cuftody of B'tßopy or any 
•* perfon er perfom in trufiforhiniy they (hould kvy the furti 
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4tl CASES IN TRlNrTY TERM 

** of 59/. 6s. 4 d. recovered againft him, for a certain ot 

" fence committed by him againft the laws and ftatutes of 

Stracy " excife, wherc9f he ftood convifted ;" then direfting a 

againft fale, if tliey fliould not be redeemed within fix days ; and 

HutsE. if there fhould be any overplus, to render it to Bißap. By 

virtue of this warrant, the officers diftrained the goods in 

the declaration mentioned, (being candies, materials and 

uteftfdsy) which were before, and at the time of, the diftrefs, 

in the pofTeffion of the plaintiffs, as affignees. When Bi- 

Jhop appeared before the juftices, he informed them, that 

he was a bankrupt, and could not pay the duty ; and that 

his efFefts had been affigncd, under the commiifion, to the 

plaintiffs. After the diftrefs, the plaintiffs tendered the 

fingle duties to Barthrop^ which he refufed to accept. 

The queftion was, ** Whether the faid goods were liable 
** to be diftrained for the faid double duties under the cir- 
** cumftances of this cafe ?^ 

There were two arguments ; the firft in Eqfter term laft^ 
on Friday J the 2ift of Aprils by Mingay^ for the plaintiffs, 
und Erßiue^ for the defendants ; the other this day, by 
Morgan, for the plaintiffs. Peckhaniy was for the defend- 
ants, but the court thought it unneceflary to hear him. 

The queftion turned upon the conftruöion of certain 
claufes in the ftatutes of 12 Car. 2* c. 24. 15 Car. 2. r. 1 1. 
and 8 Anne, c, 9. 

By 12 Car. 2. c. 24. $ 45. the juftices are authorifed and 
required to iiTue warrants for levying the forfeitures, penal- 
ties, and fines, impofed by that ad, (which relates to the 
cxcifc on beer and other liquors,) on the goods and chattels 
of the offender ; and to caufe fale to be made of the faid 
goods and chattels, (if not redeemed within a limited time,) 
rendering to the party, the overplus, if any be. 

By 1 5 Car. 2. r. 1 1. § 13. all the brewing vefTels, and 
utcnfils for brewing, into whofe hands foever they fhalJ 
come, and by what conveyance or title foever they fliall 
be claimed, fliall be liable and fubjeft to, and are thereby 
[ 413 ] charged with, all the debts and duties of excife, in arrear, 
and owing by any perfon or perfons, for any beer or ale 
made within the faid brewhoufe 5 (that is, the brewer's 
common and ufual brewhoufe (a) \ ) and fhall alfo be fub- 
jcfl: to all penalties and forfeitures incurred by fuch perfon 
or perfons, fo ufing the faid brewhoufe, for any offence 
againft the laws and ftatutes for excife ; and it fhaU be law- 
ful, in all cafes, to levy debts and penalties, and ufe fuch 
proceedings againft the utenfils therein contained, as it 
might be lawful to do, in cafe the debtor or offender ufing 
the utenfils, had been truely and really the owner and pro- 
prietor of the fame. 

By 8 Anne, c. 9. (made perpetual by ^Anne, r. 21. § 7.) 
the cxcifc on candles was introduced ; and by § 9. of tliat 

adj 
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aÖ, all makers of candles, who fliall refufe or negle£l to 1780. 
pay the duties, are to forfeit double the fum. ^ _ ^ 

The fame ftatute, § 19. enacts, that all the candles, and Stracy 
all the materials and iitenjils for the making of candles, in againlt 
thecuftody of any maker or makers of candles, or of any Hulsb. 
perfon or pcrfons, to the ufe of, or in truft for, fuch 
maker or makers of candles, ihall be liable and fubjed to, 
and arc thereby made chargeable with, all the debts and 
duties, for candles, in arrear, and owing by fuch maker or 
makers, for any candles by him, her, or them, or in his 
or their working houfe, or places aforefaid, (enumerated 
$ 6.) made, and ihall alfo be fubjeä to all penalties and 
forfeitures incurred by fuch perfon or perfons fo ufing fuch 
work-houfe, or other place, for any offence againft this 
a6b, relating to the faid duties upon candles ; and that it 
ihall and may be lawful, in all fuch cafes, to levy debts 
and penalties, and ufe fuch proceedings, as may lawfully 
be done by this aft, in cafe the debtor or offender were the 
true and lawful owner of the fame. 

And, by § 27. it is enaäed, " That all and every the 
** powers, authorities, direftions, rules, methods, penal- 
•* ties, forfeitures, * claufes, matters, and things, which 
** m and by 12 Gar* a. c. 24. or by any other law now in 
'* force, relating to the revenue of excife upon beer, ale, or 
** other liquors, are provided, fettled or eilabliflied, for 
** managing, raifmg, levying, colle£ling, regulating, or 
•* recovering, adjudging, or afcertaining the duties thereby 
** granted, or any of them, (other than in fuch cafes, for 
** which other penalties and provtftons are made and prefcribed 
« by this a^,) fliall be excrcifed, pradifed, applied, ufed, C 4^4 3 
«* and put in execution in and for the managing, levying, 
** colleäing, mitigating, recovering, and paying the faid 
<* duties* upon candles hereby granted, as fully and ef- 
** feftually, to all intents and purpofes, as if all and every 
.«* the faid powers, tfr. were particularly repeated, and 
** again cnaöed in the body of this aft." 

Mter the firft argument, Buller, Jußice, obferved, that 
It was clear the aftion would not lie againft thtjußices, be* 
caufe the warrant followed the words of the aft of par- 
liament ; and therefore, if the goods dift rained were not 
liable, the officers had afted without any authority. The 
reft of the court fcemcd to be of the fame opinion, and the 
counfel for the plaintiffs gave the cafe up as to the defend- 
ants Hülfe and Benyon. 

But, with regard to the legality of the diftrefs, they in- 
fifted, that, as the alTignmcnt had been made before the 
conviftion, the goods were no longer in tlie cuftody of the 
maker, nor of any body in truft for him, but in the hands of 
the aflignecs as truftecs for the creditors j and, therefore, 
they were not liable to be diftrained under the 19th fedlion 

B 2 of 
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1 780« ^^ ^ Anne^ c. 9. This fcftion differed, they faid, materially 
^^ ^ _ ^ I from 15 Car 2, r. 1 1. § 13. which fubje£ls brewing utenfils 
St RA CT ^o ^^ duties and penalties into ivhofe hands foevcr^ or by 
again ft whatever tifie, they Jbou/J catne. There might be a good 
HuLslE, reafon for the difference between the two provifions. By 
15 Car. 2. the beer and materials are not made liable ; and, 
as to the brewing utenfils, they are of a bulky nature, and. 
of gre;tt value, not liable to be often fold or transferred; 
and, therefore, purchafers might be expefted to enquire 
what liens there arc upon them -, whereas candles^ and ma- 
terials for candles, are the daily fubjcfts of fale j and it 
would be highly inconvenient, if they could be followed for 
tlie duties and penalties into the hands of third perfons. If 
the law were fo, no perlbn could fafely purchafe candles^ 
or any thing employed in making them, in open (hops. 
The a 7th fcäion of the flatute of Queen Amte did, indeed, 
extend all the penalties and modes ofrecovery mentioned in 
former excife laws to the cafe of candles ; but, by the ex- 
ception in the fame fcction, this was only to be in cafes 
for which no penalties or provifions were cnafted by the 
ftatutc of Queen An/re itfelf 5 and the prefent was a cafe 
where a new provifion was made by that aßt ; the candles 
and materials being thereby rendered liable, which beer, or 
the materials for brewing, are not by the aft of 1 5 Car. 2. 
[ 4^5 ] '^^ ^9^'^ feftion of the acl of Queen Anne^ only meant to 
give the King the fame remedy by dlßrefs for the duties and 
penalties, as he had at common law, or under the ftatute 
of 33 Hen. 8. ^.39. by a writ of extent ; and as an extent 
does not, in the cafe of bankruptcies, attach on the goods, 
if ifTued after the affignment, nor, in the cafe of aftions, 
if after judgment; (which laft point was fettled in the late 
cafe of Uppom v. Somner in the Common Pleas {a) ; ) fo here 
the afTignment being previous to the conviftion and warrant 
of diftrefs, the goods were not liable. Indeed the very 
claufe in the warrant, direfting the overplus to be paid to 
Bj/hopf Ihowed, that this diftrefs could not be juftified ; fcir 
how could he be entitled to the overplus of goods not his 
property, but vefted in the afEgnees to be diftributed among 
his creditors ? 

Ort the part of the defendants, the law with regard t# 
extents was admitted to be as ftatcd ; but it was faid, that 
it could not afFedl this queftiouj which depended on the 
Words of the excife afts ; and tnat there was no fubftantial 
difference between the two claufes of 15 Car. 2. c. 11. and 
8 Anney c. 9. ; or, if there was, the general provifion in 
§ 27. of the aft of Queen Anne^ extended every remedy 
given by the one to cafes under the other. That the ge- 
neral policy of all the excife laws, is to give a Hen upon 

the 

[a) C. B.H, ^ E. 19 do. 3. 2 ß/acJ^^. 1251. 1294. 
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the fubjcft-matter of the duty, and the utenfils employed ; j 780« 
and with regard to malt, (the firft aft concerning which ^ _ ,, ^ 
was 13 ?Fi//. 3. f. 5O it had been decided by the court of Stracy 
Exchequer in two different cafes, viz. the Attorfiey General agamft 
V. Senior J and Rex v. Fowler j that, though there has been Hulss« 
an aflignment under a commiiEon of bankrupts, it co^tin^e» 
liable in the hands of the aifigneesr 

Lord Mansfield, — ^This cafe, by admiffion, gives up a 
great part of the argument we have heard j for it admits, 
that the goods in the hands of the aflignees, were liable to 
ihtftngle duties. We think the queftion depends entirely 
on the 19th feftion of the aö of Queen Atme ; and it is 
clear, by that feäion, if the goods diftrained were liable 
to the fingle duty, that they alfo were to double duty. The 
queftion therefore is, whether the affignees do not, by pri- 
vity, ftand in the place of the bankrupt as to all the reft of 
the world- They are his reprefentatives. Every equitv 
that would afFeft him, they are liable to. If he has pledgeo^ 
ihey muft redeem. They cannot have the wife's chofe in 
aßiony without making a provifion for her. The cafe of [ 416 ] 
third perfonsy who have bought candles, is very different. 
The warrant does not reach them. This is not a new 
queftion. It has been repeatedly determined in the Ex- 
chequer, that as to this fort of lien, the affignees and the 
bankrupt are the fame. The cafes of the Attorney General 
f . Senior (i), and Rex v^ Foivler (2), are in point. 

The Poßra to be delivered to the defendants. 

(1) That was an information, in the had poffefTed themfislve^ ofy and pray* 
COMIX. o( Exchequer 9 in 1739, by the ing a difco very of the quantity of^malc 
Attorney General, (Sir DuäUy RyJer^) the bankrupt Vf^% poQefled of at the 
againfl Semor^ a bankrapt, and his time of the bankruptcy» and whether 
two affignees ; which fet forth» that die fame was (ben charged with the 
Sgttior, (being a maltfter«) between duty, and how much malt came tQ 
June 1737» and the May before the their hands fc^x which no duty had 
filing the information» made malt for been paid» and how much the duties 
fale» for which a duty of üxpcnce in amounted to» and that they might pay 
bufhel ought to have been paid ; and the fame to the King's ufe. 
\Xi2x/}Xi January 17^7, a ccmmifTionof The bankrupt, by his anfwer» ad- 
bankruptcy ifTued againll him ; that» at mitted» that at the time of his bank.» 
the time of his bankruptcy, he was in- ruptcy he w;is indebted for malt duties 
debced in dwers fums for duties on 03/. and was then pofFeffed of 72^ 
malt» and was poffw'fied of fcveral quan- bunjels of malt» which was furveyed 
tides of malt» for which no duties had and charged with the duty» but no 
been paid ; that the affignees had difpo- part thereof paid. The affignees faid» 
redofthatmalt»part of which had been that an affignmcnt was made to thsm 
charged with the duty by the officer, on the 24th of January ; that they 
and part not; and that the duty for pofFeffed and fold 724 bnfhels of malt» 
the fame was ftill owing ; that the ai*- the duty on which amounted to iS/. 
fignees had been applied to for pay- 12/.; that they had no notice of the 
jfnent» and had neglefted to pay, and debt due to the Crown, until after 
fcfufed to diftovcr the quantity they they liad fold the malt j tjiat, after- 

ß 3 wards. 



4iä 



CASES IN TRINITY TERM 



1780. 

Stracy 
ngainll 
Hülse. 



wards, they had notice, 
but refufcd to pay, not 
thinking thcmfelves li- 
able ; that, by the 
bankruptcy and aflign- 
ment, they were advif- 
ed the property of the plainiifF's ef- 
fcdls were di veiled from him, and le- 
gally vetted in them, without notice 
of the Ring's debt, and before any 
ftep was taken on his behalf to afFcd 
the property, or render the bjinkrupt's 
efFedls liable to the demands of the 
Crown. 

The Attorney General replied; and, 
on hearing him, and the Solicitor Ge- 
neral, for the Crown, and Mr. Booth, 
and Mr. Wilbrahani, for the defend- 
ant, it was referred to the Deputy 
Remembrancer, to examine, and re- 
port to the court, what quantity of 
malt had come to the hands of the 
affignces which belonged to the bank- 
rupt, and to take an account of the 
value thereof, and likewife of what 
money was in arrear from, and due 
and unpaid to liis Majefty by, the 
bankrupt, for the duties on the faid 
malt ; or on any other, and what, 
quantity of malt made by him at the 
time when the aflignees took poffeffion 
of the malt belonging to him— all jull 
allowances to be made— the caufe to 
continue in the paper till the report. 
' On this order the aflignees fubmit- 
tcd, and paid the duty, and no farther 
brcceedings Were had. 
• (a) The cafe of Rex v. Fo^-voler came 
on in 1779. On the 19th k^^ May, 
1778, a commiiSon of bankrupt iffucd 
againll Fowler, who was that day 
found a bankrupt, and a provifional 
aflignment executed to the meflcngcr. 
On the 20th of M(Vf an extent iflUcd 
againll him, upon an inquifition taken 
that morning, for above 2300/. due for 
malt duties, dircfted to the (herifF of 
Suffolk, wh(5, by virtue thereof, entered 
on the bankrupt's preroifes, and feifed 
upwards of the value of 2300/. The 
aflignees applied to the folicitor of the 
Exchequer, and to the (herifF to with- 
draw the extent, and deliver up the 
malt. This not being done, they pre- 
ienied a memorial to the commiflioners« 



requefting that the money 
arifing from the fale of the [ 417 ] 
malt might be paid over to 
them, the malt having been fold by 
the fhenff under a wnt of Venditioni 
exponas, which had ifliued on the return 
of the extent. Upon this a rule was 
made by the court of Exchequer, on 
the motion of Mr. Kenyon, that the 
Attorney General (houlJ fiicvv caufe, why 
the affignees Ihould not be at hberty 
to enter their claim of property to the 
malt, notwithftanding the time for fo 
doing was expired ; and to plead to 
the writ of extent, the money in the 
mean time to remain in the iherifF *s 
hands. 

The Attorney General did not mean 
to fhew caufe ; fo that the aflignees 
would have pleaded, and the matter 
have come before a jury ; but none of 
the fadls being difputed, it was agreed, 
that the Attorney General fhould bring 
on the queftion on the validity of the 
extent, in the form of fhewing caufe. 

The counfel for the aflignees relied 
on the eflTefl of the aflignment under 
the com million of bankruptcy, and the 
change of property. They admitted, 
that they were liable for the duties on 
the malt of which they poflcflTed thcm- 
felves ; but, as to other duties in ar- 
rear, they contended they were not 
liable. They relied alfo on the differ- 
ence in the words of 15 Car, 2. r. 11. 
§13. with refpecl to the cxcifc on beer, 
by which it is enadt^d, " That all 
«' and every the brewing utenfils, into 
. ** whofe hands foever they fhall come, 
** and by what conveyance or title they 
«« Ihall be claimed, ^V." and thofe of 
13 WiL 3. r. 5. ^ 18. (the firfl fla- 
tute impofmg a duty on malt,) which 
were not, they faid, of fo extcnfive an 
import. 

For the Crown, th^ cafe of Rex v. 
Senior, and feveral other determinations 
of the fame fort, were cited : And 

The court determined, that the ex- 
tent was legal ; and that the malt in 
the hands of the aflignees was liable to 
all the duties in arrear ; and the rule 
was difcharged. 

The 18th feaion of 13 Wil. 3, c. 5. 
(the provifions of which ad have been 

renewed 
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renewed annually iince i Anne^ ß. 2. 
r. 3.) is as follows : " •* All malt in 
** the cudody of any maker of malt, 
<' (hall be liable and fubjeft to, and 
«* are hereby made chargeable with, 
*' all and fingolar the debts and duties 
** of malt in arrear, and owing by any 
^' perfon or perfons for any malt made 
<* by fuch malti^er, or within his malt- 
** houfe ; and fhall alfo be fobjcd to 
** all penalties and forfeitures incurred 
'* by fuch perfon or perfons fo ufing 
<^ fuch malthoufe, for any offence a- 



1780. 



Stracy 
againft 
HULSE. 



'' gainft the laws rela- 

*' ting to the duties 

'^ on malt ; and it ihall 

** be lawful in all cafes 

" to levy debts and 

*^ penalties, and u(e 

•' fuch proceedings againft fuch malt 

" as it may be lawful to do in cafe 

** the debtor or offender were the 

" true 4nd real owner of the fame 

«' malt."— The ijthfeaion is in the 

fame words, mutatis mutandis^ with the 

7l']^}^ fedion of S Aunc, c. 9. 



BuRNELL againß Martin. 

MOTION, by G, Wllfon^ for a rule to (hew caufe, why 
the defendant fhould not be difcharged out of cuitody 
on filing common bail, upon an affidavit, ftating. That, 
having borrowed 300/. of the plaintiff, he had given him by 
way of fecurity, a mortgage of a term for forty-five years of 
an eitate let at 40/* a year^ and alfo a bond \ that, the in- 
tcreft being in arrear, the plaintiff had filed a bill of fore- 
clofure, had foon after got into poffei&on of the eflate, and 
bad ferved the defendant with zfubpoetui to hear judgment as 
on the 29th of Map after which fervice he had arrcfted hipi 
in an aöion on the bond in this cowrt ; and that the mort- 
gaged premifes were an ample fecurity for the debt. Lord 
Mansfield faid, the motion could nb^ he complied with, 
for that it had been fettled over and over again, that a 
perfon, in fuch a cafe, is at liberty to purfuc all his rcn)e<r 
dies at once j and the rule wa§ refufgd^ 



Tucfday, 301h 
May. 

A party having 
a mortgage 
and alfo 9 
bond, as a fc* 
curity for the 
fame debt, 
may bring an 
action on the 
bond, and ar« 
reft the de- 
fendant, pend- 
ing a fuit in 
equity for a 
foreciofure* 

[418] 



The King againß the Inhabitants of Fram?- wednefday, 
TON on Severn. »""^"y* 



'T^WO juftices removed the wife and child of Samuel Mi^ 
-*• nett^ (he having left them,) from Frampton to Trethertu. 
On an appeal to the quarter-feffions for Glouceßerjbirey the 
order of removal was quaihed, by an order now removed 
into this court, which dated as follows : — In the year 1 75 ii 
the parifh of Tretherne granted a certificate to the parilh of 
Frampton on Severn^ acknowledging Job Mifiett, and Af2ti 
his wife, to be fettled in Tntberne^ under which certificate 
they lived in Frampton till the latter end of 1753, or the 
beginning of 1754, when they voluntarily returned to Tre^ 
thertie^ and had afterwards a fon, named Samuel^ bom there. 
Job Minettf the father, continued to live in Tretherne^ for 
1 7 or 18 years -, when, having a relation in Frampton dead, 

"B4 he 



A certificated 
perfon having 
returned to the 
certifying 
parifh, and re* 
mained there 
x8 years, a fon 
who was born 
to him there, 
during that 
time, bein? 
hired and ieiv« 
ing a year in 
the parifli cer- 
tified to, gains 
a (iettlement by 
fuch hit ing 
and fervice. 



E4I9] 



4i8 CASES IN TRINITY TERM 

1780, he went by himfelf, (his wife being dead,) to poflefs hinr* 
\ - - J felf of the efFeös, and remained there about fix months^ 
The King when being taken ill, he was, by the parifh of Trethernrr 
againfl rccon^mcnded to Gloucejler Infirmary, and there died. BuJt 
Fit AMP TON« before he went to FrainptQriy to take pofTefiion of his ref- 
lation's efFefts, Snittuely the fon, was hired for a year to 
Robert Firry y in Framptofiy and lived with him for two or 
three years. On going out of Firrfs fervicc, he was hired 
again in Frampton^ to Richard Clutterbuchy and lived with 
hun for two or three years, and till after his father died. 
The fon afterwards married, and had a child, and his wife 
and child were the paupers who were removed by the two 
juftices. 

Dunning had begun to fhew caufe why the order of fef-^ 
fions fhould not be quafhed, and cited Rex v. Sowerby (a\ 
and Rex v. Taunton St. Mary Magdalen (b)y but Lord 
Mansfield direfted the counfel on the other Mc to go on. 

Howorthy and Clyffordy in fupport of the order of re- 
moval, obferved, that, in the cafe of Rex v. Taunton^ the cir- 
cumftances were very particular. The extraordinary length 
of time during which the certificate had flept, was con- 
fidered as a waver of it : but they feenicd to doubt the law 
of that cafe. It had been fettled, they faid, in later cafes, 
(as in Rex v. Spoiland {c\) that a voluntary removal of a 
certificated perfon from the parifh to which he has been 
certified, . will not vacate the certificate ; and this without 
any regard to any interval or length of time. If a pauper 
can, by length of time, defert and annul a certificate, how 
is the line of limitation to be drawn ? If a month's abfence 
from the parifh will not do, will a year, or 10 years, or 
iS years ? By analogy to the flatute of limitations, 2a 
years, at lealt, ought to be required. Here, the certifying 
parifh did not look upon the certificate as at an end ; for they 
recommended the father to the Glpuceßer Infirmary, coi\- 
fidering him flill as their parifliioner. 

Lord Mansfie.i^d, — ^The e3;aö eircumftances of this cafe 
have not occurred before, though the principle of defertion, 
by long difufe, is to be found in that of Taunton. But» 
here, there was no faith given by the parifh of Frampton to 
the certificate, as to Samuel^ whom thqy never heard of till 
he came there as an emancipated perfon. The cafe fecms 
to be much fl;rpnger than that of Taunton. 

WiLLES, and Askhurst, li\ßicesy of tlie fame opinion. 

BuLLER, Jußicey — I am of the fame opinion. There 
ftre no reafons Hated for the judgnient in Rex v. Spot/and, 
and it does not appear, either that the court meant to con-, 
tradift, or tha^ the 4ecifio;i did contrs^dift, tlie cafe of Re^ 
Vt Taunton. 

The order gf feffions confirmed, 

(a) H, 24 Geo. %. Burr. S«ll, Ca, {b) T. 29 W 30 Geo. 2 . lb. No.i 29. 
No. 130. W ^- 5 <?• 3« Burr, Sct;a. C^. Np, 1 j<ä. 
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FU RL Y ajrainfl Ne W N H A M. Wcdncfday. 

^ ^ 31ft May. 

IN laft Hilary Term, Baldwin had moved for a wit of T|je cwjrt^^ 
habeas carpus ad tejtificandum^ to bring up an American^ ThJ^sc^^ 
who was a prifoncr in the Mill prifon at Plymouthy to ^ tt/hfcatubm 
give evidence on the part of the plaintiff, in an infurance to bung up a 
caufc, he being the only witnefs in England, who could prifoncr ot 
prove the capture. The court thought there could be no ^rtyrtfufe 
habeas corpus to bring up a prifoner of war ; and the So^ 10 conlcnt to 
licitcr General mentioned a cafe where Aston, * Jußice, the exaniina- 
had delivered an opinion to that effeft. Lord Mansfield '»^ ^^ * ^'*?- 
(aid, the prefence of witncffes under like circumftances, "JptiaUaa* by 
was generally obtained by an order from the fecretary of commiflion, 
ftate. But it feems application had been made for fuch where his pic- 
an order in this cafe, without fuccefs. Afterwards, (in j'cncc cannot 
this term,) a rule was granted, to fliew caijfe, why the ^^ j° 3^^-^ ' 
defendant fiiould not confent^ cither to admit, the facl of the faft, the 
the capture, or th^ the prifoner fliould be examined on court will ai'- 
interrogatories. If this confent fhould be rcfufed, the ^'** the other 
court faid they would put off the trial, from time to time, {In^^oif ihc"^' 
to eivc the plaintiff an opportunity of filing a bill in trial. 

^q^^^y- •[420] 

This day, the firft part of the rule was made abfolute, 
the plaintiiF agreeing to produce all the letters he had re- 
ceived concerning the matter in litigation, 



The King a^ainfl Coles. weanefday, 

^ '' 31 It May. 

AN attachment had ifliied againft Coles, late flieriff of If a »"1« ^ 
Southampton, for not returning a writ. Afterwards, ^'l^*!"^ ifJcflJc- 
Cowper obtained a rule to fl)ew caufe, why the attachment ^^"j^, ^^l^^^^ ' 
ihould not be fuperfcded, on the ground that the rule to a writ, fcr- 
^tum the writ had only been ferved on the under-fherifF's vie« on ihe 
jigent in town. ""enTintown* 

Runnington now {hewed c?iufe, and ftated, that it was ?f noVfbfi^"' 
the conftant praftice to ferve rules direfted to the ihcriff cient. 
t)f London, Middfeftx, and Surry, only on the agents. 

This was admitted on the other fide, but the prafticc 
was faid to be founded on this, that the offices of the 
agents for the undcr-iherifFs of thofe counties, are, in 
truth, confidered as the offices of ^he under-flierifFs thcm- 
felvesj butf if the rule were ferved on the agent, any 
where but at the office, the fervice would be bad even in 
the cafes of Londot}, fiddle/ex, and Surry, BeGdes» as 
fix days were only given, after the fervice of the rule, to 
return the writ, it would be impoflible to obey it in diftant 
^Uutic5| if fervice on the agent were fufficient. 

The rule made abfolute. 
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Thurfday, Thc [{KiKG ago'wß TowNSHEND, and 
'"J""'- Another. 



If a parifliy 
confifting of 
two diftri6lSt 
which ai« 
bound to re- 
puir feparate- 
ly, be con» 
▼idcd for not 
repairing the 
road In one of 
thediftiias, 
the other dif- 
tnfl having 
no notice of 
the indi£l- 
ment, the 
court will 
confider it as 
being fub- 
Itantially the 
conviction of 
the one dif- 
tri^, and if 
the Hne be le- 
vied on an 
inhabitant of 
thc other, 
will grant a 
fpecial tranda' 
mits for a rate 
tu he levied 
on the diftiifl 
bound to re- 
pair thc iniii^- 
ed part of the 
roadk 



[ 422 ] 



'TpHE parlfh of Kingjley^ in Stafford/hire^ confifts of twa 
'■' diftrifts, or townlhips, viz. KwgJJey and Wißon. An 
indiftment had been preferred again'it the parißj^ for not 
repairing the highway running throu^Th it, to which there 
was a plea of not guilty ; and the parifli had been con- 
victed, and a fine impofed. This fine was levied upon 
one Morris y an inhj^bitant of the townfhip of Wißon ; 
but it was now fworn, on the part of thc inhabitants of 
that townfliip, that they had no notice of the indiöment, 
the defence being made only by thc other diftrift ; and 
that the part of the road which was out of repair, lay 
entirely in that other diftridl. lliefe facts were contra- 
difted, (though not very direftly>) by thc aindavits on thc 
other fide. Morris having applied to thc juftices in their 
fpecial fefiions, under tlie provifion for tnat purpofe, in 
the late general highway ati {a)y a ^yarrant was there 
made for a rate, (to reimburfc him,) on thc inhabitants of 
the townfhip of Kingßeyy which rate having been made 
and confirmed by two juftices, and the court of , King's 
Bench having been moved for a mandamus to thc furveyor 
of that townfliip to colleft and levy it on the inhabitants^ 
thereof, a rule to fhew caufe was granted, which was. 
argued this day, by Bearer of t^ and Copper y again ft the 
rule, and Dunning^ in fupport of it. 

It appeared, from the affidavits on the part of Wißon 
townfhip, that the inhabitants of each of the two diftridls 
are bound, by prefcription, to repair only fuch part of tlie 
highway as is fituated in their refpeclive diftricls. 

Againft the rule for a tnandamusy it was argued, that, as 
thc indictment and conviftion were of the whole pari/hy 
the rate was void, for that the juftices were only autho- 
rifed by the act to direft a rate to be made on the parißy 
iownßip or place^ prefented or indicted» If the townfhip of 
Wßon wa$ intitled to the exemption they now claimed^ 
they ought to have appeared, and pleaded Specially to die 
indiftment. 

Lord Mansfield abfcnt. 

WitLEs, and Ashhurst, Jußices^ were of opinion, 
that they were not fo tied down by the wording of thc 
ftatute (b)y but that they might conftrue it agreeably to 
the juftice of the cafe in the prefent inftance. That tlic 
words would admit of fuch conftruftion, That, as it 



was 



{ci) 13 Geo. I. r. 78. 547. 



(*) §45^47. 
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was fwom diredlly on the part of Wtfton townihip, (and 
not cxprefsly denied on the other fide,) that they had no 
notice of the indictment, and that the inhabitants of 
Kingßey townfhip alone had taken the defence upon them, 
it ought to be confidered as being fubftantially an indidt- 
mcnt merely againft KingJIey. 

BuLLER, J^fticCy concurred j but thought the mandamus 
muft be a fpccial writ, fuggefting that the part of the 
highway, which was the fubjeft of the indictment, lay 
wholly in Kingßey townfliip, and tliat the two townfliips 
were feparately bound to repair their refpeftive parts of 
the highway, in order to give the inhabitants of King fey 
an opportunity to traverfe, by the return, either of thofe 
facts. 

To this the two other Judges aflented. - 

The rule made abfolute. 
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The King 

atrrtittlt 

TowNSHBND, 



2d June. 

.Horfes eni- 
pluyed in 
(hawing ar- 
tillery arc bil. 
Iciable under 
the mutiny 
aft, whether 
they belong 
to the oid- 
nance or are 
furnished for 
the fervicc by 
Qontraft. 



Read agahß Will an. 

/Ndcbitatus ajfum^itj for hay, ftraw, and ftable-room, 
found for horfes belonging to the defendant. The 
caufe was tried at the laft Lent affizes for the county of 
Kem^ before Ashhurst, Itißice^ when a verdift was 
found for the plaintiff, with 17/. 2/. damages, fubjedt to 
the opinion of the court on a cafe which ftatcd ; 

That it appeared, upon the trial, that the plaintiff was 
an innkeeper at Roche/fer ; that the defendant was a con- 
traöor with the Board of Ordnance, for fupplying horfes 
for the royal train of artillery, under a contract then fub- 
fiftirig with the Board for that purpofe \ that two contracSts 
were given in evidence ; that, on the i oth of November^ 
1778, five horfes, the property of the defendant, and 
marked with the initials of his name, and with the ini- 
tials of the King's name, and the crown, on the left 
flank, were billeted on the plaintiff, at his inn at RocheßiTy 
upon their return from the fervice of drawing the artil- 
lery and ammunition for part of the army at Coxheath 
camp, under a route received from the commander in 
chief at Coxheath ^ which was produced in evidence ; that 
the horfes continued under the fame billets till the 5th [ 423 ] 
of Juney when they were attached to another regiment 
on actual fervice. It further appeared in evidence for the 
defendant, that, in the years 1745, 1746, and 1747, when 
the artillery marched with the army into Scotland during 
the rel)ellion, the horfes drawing the artillery were uni- 
formly billeted in the fame manner as the dragoon horfes, 
and other horfes of the army ; and that, in the year 1756, 
the horfes drawing artillery and ammunition waggons, 
though not in company with troops, were billeted like 

other 
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1780, other horfes of the army under the mutiny aft. No evU 
l_ f dencc was given on the part of the plaintiff to contra- 

Read dift the defendant's evidencc.-^The queftion dated for 

a gain ft the opinion of the court was, Whether the defend- 
WiLLAN, ^^^^ under the above circumftanccs, had a right to billet 
the horfes upon the plaintiff, in the fame manner, and at 
the fame rate, as the horfes belonging to the light horfc 
and dragoons are billeted under the mutiny aä (a). If 
the court fhould be of opinion, that the defendant had 
not that right, then the plaintiff to be at liberty to enter 
up judgment on his verdidk for the 17/. 2x. and cofts ; 
but if the court fhould be of opinion, that he had a right, 
then the verdift and judgment to be entered for lA 6s. g(L 
and cofls. 

The cafe was this day argued, by 5. Hunter j for the 
plaintiff 5 and Erßtne^ for the defendant. 

Hunter divided his argument into four heads of objec-^ 
tion J contending, i. That the mutiny aö, being in de- 
rogation of the common rights of the fubjefl, ought not 
to be extended by conflruöion beyond the ftridk letter j 
and that no billeting of any fqr^ i» legal, withoi^t it is 
exprefsly authorized by aft of parliament ; as was manifeft 
from the petition of rights (^), the flatute of 31 Car. 2. 
c, I. § 54. that of 30 Geo. 2. c. 2. which was necefTary, 
in order to authorize the billeting of the Heßan troops, 
who were brought over for the defence of this country in 
the laft war, and the 80th feftion of the very aä on 
which the prefent aflion arofe (r) •, which contains a fimi^ 
Jar provifion relative to American troop? in the fervice of 
this country, and fcnt over here. 2. That artillery horfes 
are not within the reafon and fpirit of the aö, as dra- 
goon horfes are ; for that, as to the latter, they could not 
be feparated from the foldiers, witlioi^t great inconve- 
nience and confufion. 3. That the defendant's horfe^ 
were not on a march, but in winter quarters \ and, if the 

[ 424 ] aft could be extended to artillery horfes when on aftual 
fervice, it could not apply to horfes not in aftual emr 
ployment. 4. That, fuppofing the Board of Ordnance to 
have the power of billeting in fuch cafes, that power 
could not be extended to a contraftor, like the defend- 
ant \ for the Board, it might \>t, f\ippofedj| would exercifc 
fuch an authority v/ithout fraud or abufe, to which a pri- 
vate contraftor would have many temptations. 

Erß'mey on the other fide, contended, that the real 
queflion before the court was, whether horfes drawing 
the artillery are within the true meaning of the provifions in 
the mutiny aft \ and that the circumdance of their being 

furnifhed 

(a) 19 Geo. 3. €. 16. (f) In the mutiny aÄ of 20 Gr«. 3» 

\h) 3 Car. 1. c. z. § 6. <. 19. it is } 79, 
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furniih^d by contraft did not vary the cafe. By the coni- i^So. 
mon law, ne faid, foldiers were billeted in the mod op- ^ _ j 

preflive manner^ without any reflriciion as to the time. Read 
the number, or fubfiftence ; but this mifchief was remc- againft 
died by the petition of right, and the fubfequent afts re- Willam, 
lative to this fubje<ä. Can it be argued, that there is no 
authority to billet horfes ? The reafoning on the part of 
the plaintitf might be employed in fupport of that propo- 
fition ; for, in the enaäing part of the ftatute, concern-« 
ing billeting, there is no notice taken of horfes of any 
fort. The only words are, " The officers and foldiers in 
his Majefty's fervice (a)." But the billeting the horfes^ 
was confidered by the Legiflature as a confequence \ and 
accordingly, by a fubfequent claufe, after reciting, that 
great inconveniencies have arifen, and may arife, in fuch 
places where horfes or dragoons s^re or may be quartered, 
by the billeting of the men and their horfes at difFerent 
houfes, contrary to the true intebt and meaning of the 
aft, it 18 ena£ied^ " Tkit, in all places where horfe or 
** dragoons (hall be quartered, tlie men and their l^orfes 
<< fhall be billeted in one and tke fame houfe, ^c. (b)!* 
So, in the claufe regulating the rate of fubfiftence, there 
is a particular providon, fixmg the allowance for each 
faorfe (f ). There can be no doubt, therefore, that dragoon 
horfes may be billeted ; and, by the 78th feftion (J), it is 
«xprefsly declared, " That the officers and pcrfons em- 
** ployed in the feveral trains of artillery, fhall be, at all 
** times, and in all refpeös, within the intent and mean- 
** ing of every part of the aft (0 >" ^'^ drivers, therefore [ 425 ] 
are clearly billetable \ and how dränge an interpretation 
would it be, to hold that they are, and that their fxnfes 
are not ! It is faid, that this flatute ought not to be ex- 
tended beyond the ftrift letter ; but this, like all other 
ftatutes, muft, while in force, receive a confl ruft ion con- 
fonant to the true intent and meaning of the Legiflature ; 
and, as to the prefent queftion, the praftice in the year 
1745, as found by the cafe, is clearly explanatory of the 
intention. Frequent inftances cannot be expefted. Ar- 
tillery are not wanted, unlefs in cafes of rebellion, or in- 
vafion, and indeed the feftion lafl mentioned relative to 
the trains of artillery was net introduced till the year 
1740, or 1 741 ; for it is not found in the mutiny aft of 
1739. As to the coiitraft, it is a great public benefit, 
Cnce it enables the Board of Ordnance to fave the expence 

of 

(a) 19 Geo, 3. f. 16. 4 26, p. 369. (r) 19 Geo. 3. r. l6. S 37* P- 17^- 

Same ^ of 20 Gm. 3. r. i2.and§2zof 20 Geo. 3. c. 12. | 37. 4 Gio. 3. 

4 Gu, 3« r. 3. which is the mudny adt c, 3. % 33. 

printed in Ruffhead*s Statutes. \d) p. 401. 

(6) 19 C«. 3. r. 16. § 31, p. 373, \e) 20 Geo. 3. c. 12. § TJ. 4 Geo. 

XQ Goo. 3, c, 12. § 31. 3. c. 3, § 73. 
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1780. ^f maintaining horfcs unlefs when they are afluafty 

y^ - J wanted. By the prefent contraä, which was given in 

iRead evidence, and is referred to by the cafe, the defendant is 

again ft bound to keep and maintain his horfes at his own ex- 

WiLLAN. pence, and to keep them in readinefs till called out, (the 

ordnance giving ten days notice)*, but, when they arc 

muilered, they are to be paid for at the fame rate with 

dragoon horfes. It is faid, that the defendant's horfea 

were in winter quarters. That is immaterial. The quef- 

tion is, whether they were muftered, and in aftual fer- 

vice, of which there can be no doubt 5 for it is ftated, 

that they were under a route from the commander in 

chief ; and, by the contra£);, they arc to continue in fer- 

vice for 50 days certain, and until a written notice from 

tlie ordnance. 

HuntiTy in reply, infifted, that, in the fubfiftence claufe» 
all billetable horfes were meant to be fpecially enumera- 
ted, and artillery horfes are not mentioned. He obferved, 
that, in 1745, the artillery horfes were billeted only du- 
ring the march and aftual employment of the artillery, 
and that it could not be neceifary that horfes ihould be 
kept at the expence of the fubjeä from November till 
Juney in order to be employed in June. 

Lord Mansfield, — ^Thc fafts of this cafe only give 
room for the queftion, whether artillery horfes are intitlcd 
to be billeted \ r.nd I think the affirmative has been ar* 
gued on unanfwerable grounds. The dragoon horfes arc 
not mentioned, exprefsly, in the ena£bing part, but the 
horfes and men are coniidered as infeparable. It is no 
r 426 1 wonder that there was not, at firft, any provifion about 
the artillery, becaufe it is fo feldom wanted. But the 
claufe introduced in 1740 is decifive. It mentions parti- 
cularly the payment of quarters^ which muft extend to the 
horfes as well as the men employed. The reafon certain- 
ly extends to them. Horfes are more neceflary for ar- 
tillery than for dragoons, becaufe the artillery cannot pof- 
fibly be made ufe of without them. The circumftance 
of their behig hired under a contraä does not alter the 
•queftion. « 

WiLLES, Juß'tce^ — ^Under the diftinftion that thefe horfes 
were muftered, and to be confidered as in actual fen'ice, 
(which I think, upon the cafe ftated, they were,) I am 
of opinion they were billetable. Otherwife I fliould think 
they were not. 

AsHHURST, Jußice^ of the fame opinion. 

BuLLER, Jußicey — I am of the fame opinion. I think 
the 78th fection has the fame operation as if artillery 
horfes had been mentioned in all the former parts of tlie 

aa. 

The vcrdiö; to be entered for i/. 6s. ^d. only. 
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The Kino againß Cozens and Anothen samrday. 

3d June. 

TH E right of cleftirig members to ferve in parliament When a juf- 
for the Borough of Dorcl:eßer, in Dorfei/hircy accord- *»ce of the 
ingto.the faft refolution of the Houfe of Commons (a), fro^jn^rg^ 
** Is in the inhabitants of the faid borough paying to or corrupt 
** church and poor, in refpeft of their peribnal eftates ; motives, the 
•* and in fucb perfons as pay to the church and poor in <^ourt will 
«« refpea of their real ejiates within the faid borough.** g^^n^^r)^. 
It is a pretty general praftice in the wertem parts of Eng'» tion?— If a" 
land^ for the oiwters to pay the poor-rate inftead of the landlord tender 
cccupiers^ who arc the perfons rateable ufider the ftatute of ^^c poor-rate 
Elizabeth [b). On a petition, complaining of an undue fheovcrf^i^* 
ele£tion of members to ferve in parliament for Dorcheßer^ ^^^^ receive 
which came on to be tried before a felfeft committee, ap- it, and a war- 
pointed under the ftatute of 10 Geo. 3. r. 16. on the 2 2d rant ought not 
of February 1775, it was contended, by the counfel for J^ j^^^^JJ*^^ 
one of the parties, that ^^fuch perfons as pay*^ in the words „po^ th^ „^ 
of the laft refolution, ought to be conllrued to mean nant. 
fuch perfons as by law were bound to pay, and that the 
landlord ought to be confidered as the fnere agent of the 
occupier, and as paying for him, fo as to confine the 
right of voting to occupiers. The committee, however, [ 427 ] 
determined, upon evidence of the ufage, both before, and 
fince, the date of the refolution, " That fuch perfons as 
^ pay in refpeft of their real eftates, though not inhabitants 
** or occupiers^ have a right to vote in that borough (c)." * 

In confequcnce of this determination; there was, pre- 
vious to tlie laft general eleftion, a great ftruggle in the 
borough, whether the poor-rate fliould be, in fadt, receiv- 
ed from the landlords, or the occupiers. The occupier of 
a particular houfe having been rated by name, he was 
fummoned by the defendants, who were two juftices of 
the peace for Dorcheßer^ to (hew caufe why he (hould not 
pay the rate. On the day for (heu'ing caufe, the overfeers 
of the poor attended, and alfo a perfon who was the grand- 
fon of the owner of the houfe, and who, in the. prefence 
of the defendantSj tendered the fum aflefled to the over- 
feers. The defendants aiked him luho he tendered it for ; 
to which he anfwered, he tendered it for his grandfather. 
They then afked him, " Don't you tender it for the oc- 
•* cupier ?" To this he anfwered, " No ; I tender it for 
** my grandfather." The defendants then alked the over- 
feers, if they would take tlic money ? which they rcfufed 

to 

. (a) 18th May^ 1720, Journals, vol. {b) 43 Eliz., c, 2. § i. 

XIX. p. 363. col. 2, Fide 2 Geo, 2. (c) Cafes of Contr. Eleä. Yol. i. 

e. 24. S 4- P- 358. 
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1 780. *^ ^0 > ^"^ thereupon the defendants immediately granted 

y - - J a warrant (d) to diftrain for it on the goods of the occu-« 

The King pier. By the leafe, the landlord had exprefsly ftipulated 

ag.iinft to pay the poor-rate. 

Cozens» 'Y\i\% M'as an application for an information againft the 

defendants, and, by the affidavits on the part of the pro-» 
lecution, it was fworn, that they had a£led,» (according 
to the belief of the profecutor,) from corrupt and crimi- 
nal motives, and to ferve eleöion purpofes. This was 
pofitively denied by the defendants, but their affidavit did 
not go on to ftate their reafons for granting the warrant. 

Ine Solicitor General y Morris and llooke^ fhewed caufe. — 
Dunning for the profecution. 

Lord Mansfield, — No juftice of peace ought to.fuffisr 
for ignorance, where the heart is right [0C>]. On the other 
hand, when niaglftrates aft from undue, corrupt, or in- 
direti motives, they are always puniflied by this court. 
It is impoffible for thefe defendants to excufe themfelves 
upon the ground of ignorance. In many parts of the 

t 428 ] kingdom the landlord pays the poor-i'ate for his tenants ; 
and it is fworn, that the landlord in queftion had adually 
paid 28 rates before this, without any objeftion or diffi- 
culty being raifed. What poffible reafon could there be 
for raifmg one now, for the firft time ? The jufticcs mult 
have aftcd with a view to make a point to ferve the pur-' 
pofe of an eletlion. 

The court p^opofed, that, upon the defendants' under-- 
taking to pay the whole cods out of pocket incurred by 
the application, the rule (hould be difcharged, which waij 
accordingly done. 

(<0 43 ^^'«» c. a. S 4« ^^^ ^' P^f^^^t S' I Geo. 3. 2 Burr* 

It^^ Even where he a£b illegallj. 116a. 



Tuefday, SMltH and OthcFS agawj Dovers!. 

6th June. "^ 

in an aaion A CTION upon a bill of exchange for 85/. payable 50 
on a bill of ^^ days after date, againft the acceptor. — Plea^ That it 
exchange, if ^^j been corruptly, and againft the form of the ftatutc, 
there iy plea ^g^ccj^ on the 25th of OHohery between one Sonvden 
ous aRrec- ^^d onc Robinfon^ and the defendant, that Sowden and 
inent, and Robin/on fhould lend to the defendant 80 A and ihould for- 
that the bill \^^2X and give day of payment thereof to the defendant 
"^o^nf^^^ncc ^^^^ ^^nct till the 2oth of December^ and that for fuch 
^ftSi^gr^* forbearance he fhoUld pay 57.5 that after, and in purfü- 
ment, the anc€ of this agreement, on the faid 25th of OBoher, thcjr 
plaintiff may advanced the 80/. and that, for tlie fecuring that fum and 
traverfcthe ^ ,^ -^ ^^^^ afterwards, (viz. on the I ft of November"^ 
corrupt agiee- :> v 
nicnr, and iM;w>g 



conclude with a vfr^cation« 
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being the day of the date of the bill,) further corruptly, | y go. 
ÖTf. agreed between them, that Sowden and Robin/on \_ - - j 
(hould draw a bill for 85/. payable 50 days after the date Smith 
to the plaintiffs ; that, in fadl, they did, after making the againit 
laft mentioned agreement, and in purfuance thereof, and I^o^er«. 
for the purpofes afbrefaid, draw fuch bill, and that fuch 
bill fo drawn was the identical bill in the declaration men- 
tioned J that the 5 /. fo agreed to be given, and fo refer- 
ved and made payable, exceeded the rate of 5 /. per cent, 
for one year, contrary to the ftatute ; by means of which 
premifes, and by force of the ftatute, the faid bill was 
wholly void, and of no force or effeft in the law. — Re- 
plication^ (after a general proteftation that the plea was 
infufficient,) That the bill was drawn by Sowden and Ro- 
binforiy and delivered to the plaintiffs, for a good and va- 
luable confideration, without thisy that it was corruptly, 
and againft the form of the ftatute in fuch cafe made and 
provided, agreed by and between the faid Sowden and 
Robinfofty and the defendant, in manner and form as the [ 429 ] 
defendant had alledged, *< and this the plaintiffs are ready 
•* to verify, wherefore, £5*^." — Special Demurrer; For 
that, inafmuch as the faid traverfe in the faid replication 
contained denies the whole fubftance of the plea of the 
defendant, as to the iaid premifes and undertaking, no 
inducement to the fame was ncceffary ; neverthelefs the 
plaintiffs have, by an unneceffary and fuperfiuous induce- 
ment to fuch traverfe, rendered a conclufion of the faid 
replication with a verification to the court ncceffary [ i ] 5 
whereas the faid replication, (had the inducement to the 
faid traverfe been omitted,) might and ought to have con- 
cluded to the country, and the faid plaintiffs have thereby 
calcubted the faid replication for the introdudtion of an 
unneceffary and vexatious length of proceedings ; and alfo 
for that the inducement to the traverfe, containing no new 
matter, is, in itfelf, immaterial, fuperfiuous, and unne- 
ceffary, and tends to prolixity in pleading ; and for that 
the faid replication is in various other refpe^ts uncertain, 
infufficient, and informal. 

MarßjaUy for the defendant, — Where matter is fpecially 
pleaded, in the affirmative on the one fide, and in the ne- 
gative on the other, a fpecial traverfe is unneceffary and 

improper, 

[i] If the fpecial traverfe had, in 4.) andÄe^/;//o« v./?«/^, (1 5x.r. 317.) 

truth, denied the whole matter of the where this poiut came dircäly in quel- 

plea, it might have concluded to the tion, on the pleadings to the 1 ^th 

country, notwithftanding the intro- count of the declaration, and the con- 

duöory inducement, and the formal clufion to the country, though (pecial- 

words, *• ahf^ue hoc,^* The contrary, ly demurred to, was held good. Fide 

indeed, is Itated to have been faid by Jupra^ alfo, Bcyce v. Whiiaker, p. 95. 

'^the court in Baynbam «v. Matthew: s. Inote [lo]. 
But vide Haywood y ' D(ti;ies (i Salk. 
Vol. Ih C 
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improper, becaufe there is a fufficient iflue joined, without 

^ carrying the plea any further. Here, the matter of the 

Sm7th plea is fully denied in the replication, which, therefore, 
againft ihould have been without an inducement, and (hould have 
Pov£Rs. concluded to the country. But the plaintiff, by introdu- 
cing an inducement, and a fpecial traverfe, has rendered 
It neceflary to conclude his replication to the court, and 
put the defendant under the neceflity of rejoining. The 
principle I contend for is cftabliflied by the cafe of Hui/b 
V. Philips (tf), and recognized and confirmed by that of 
Haman v. Truant (b). Bayuham v. Matthews (r), will, 
perhaps, be cited on the other fide, as an autliority againft 
t 430 ] "^^ > ^^*> ^^ properly confidered, that cafe will be found 
only to decide, that, where there is an inducement and a 
fpecial traverfe, the conclufion muft be to the court ; not 
that, in a cafe like the prefent, there ought to be fucli 
Inducement and fpecial traverfe- On the contrary, the 
doörlne I am contending for is there exprcfsly admitted 
by the court. The recent cafe of Boyce v. Whitaker (</), 
is alfo in point in my favour. 

C(nvpery for the plaintiffs, — In the cafe of Haman v. 
Truant y the allegations in the inducement, and in the tra- 
verfe, w'ere exaöly the fame thing; in different words, 
both denying the whole fubftance of the plea. In Bayn-- 
kam v. Matthnvsy the exprcfs determination was, that, 
iBvhere the ftatute of ufury is pleaded, and the plaintifl' 
replies, that the fecurity was given for a juft debt, and 
traverfes the corrupt agreement, a conclufion to the coun- 
try is bad, and, in R^infon v. Raley {e)y that cafe is cited, 
and Dennison, Jußice^ there mentions both that and aiu 
other of Fen v. Aljlon {f ), as having decided, that where 
the ftatute of ufury is pleaded, the plaintiff may, at hi» 
eleftion, cither reply, that the fecurity was given upon 
another account, and fpecially traverfe the corrupt agree- 
ment, or direftly deny the corrupt agreement, and then 
conclude to the country {g). 

Lord Mansfielp, — This point is fettled by the cafe of 
Baynham v. Alatthews. 

WiLLES, and Ashhurst, jfuftices, of the fame opinion. 
BuLLER, Jußiccy — ^Therc is a diftin£tion which runs 
through all tne cafes. It is this : When the whole of th^ 
matter of the plea is denied in the replication, it muft 
conclude to the country ; but when a particular faä al- 
ledged in the plea is feleöed and denied, then the repli- 
cation muft conclude with an averment. Let us examine 
this replication by that rule. This plea confifts of two 

diftina 

{a) C. S. E. 42 EI. Cro. EL 754. (0 B. R, E. 30 Geo. 2. i Bur. 317, 

\b) B. R. M. 22 Car. 2. i Mod. 72. (/) l Burr. 320. 

(r) B. R. T. 4 Geo. z. 2 Str. 871. (^) i Burr. 321. 
{j) H. 19 Geo. 3. fupra, 94. 
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diftinfb. allegationt : i. That there was a corrupt agree- i-8o« 

jfncnt : 2. That the bill was given in confideration of ^ ^ * ^ 

that corrupt agreement. The replication denies only one Smith 

of thofe fafts, vi«. That there was fuch a corrupt agree* again ft 

ment. Therefore, according to the rule, the conclufion Dovbrs, 

here was proper. If the point were new, much might be 

faid on the other fide, but the principle is fettled ; and 

the cafe of Baynham v. Matthews is direftly in point, and 

has been confirmed by many fubfequent decifions ; parti- C 43 ^ 1 

cularly by Ctark v. Gfa/s (1), cited in Robinfon v. Rahyy and 

Sandford v. Rogers^ in the Common Pleas (k). In the cafe 

of Boyce v. JVhitahr^ the whole plea was denied, viz, that 

the bond wm given for ea/e and Jfavour, 

Judgment for the plaintiffs [f loo]» 

(1) 5. R. T. 28 tf 29 Geo. 2. 1 23 Geo. 3. Bu/h v. Leake, B. R. T. 

Burr. 319. 23 Geo. 3. & Slater v. Carne, B.R.H. 

{k) i/. 33 Geo. 2. 2 ITil/. 113. a 5 G«>. 3. n^ f/f<i5?5^ ^' ^^f^don, B. 

"t 100] Kfif, as to the point in this R. E. 28 Geo. 3. a 7«r«i Ref. 439. 



1+ 

cafe. 



JUif/Z/n^ V. m/kes, B. R. B. 



Hodges againß Middleton and Another. ^"^^f^J; ^^^ 

'TPHIS was a cafe fent by the Court of Chancery for the A derife of all 
** opinion of this court, which dated : the teftator's 

That Frances Bladen, widow, devifed as follows : — ^« I [^1 dur'in^ 
j^ive to my kinfwoman Mrs. Anne Middleton y my houfe and life, and at B'» 
lands at Arlboroitgh Hatchy and all my real eftate, in the death to the 
parifh of -ß/iri/«^, during her life, and at her death, to her children of 5, 
children^ upon condition that (he or they conilantly pay ^vcr/dl«" *^ 
30/. a year for a clergyman to officiate in my chapel, hfc. eiihcran eftate« 
and on failure of thefe conditions here mentioned, then I tail to ß. or an 
give the faid houfe and lands to my own next heirs, to be *^^*^ ^^^ \^^^ 
enjoyed j>n the fame conditions; and, in cafe ^f fiH^^f^ ^f \^ ^.^li^^^^^^ 
children of my faid kinfwoman Mrs. Anne Middleton y then I children of 5. 
give the houie and lands aforcfaid to her brother Mr. George 
/lodges, and his children, on the fame conditions ; and, in 
cafe of failure of his children, then I give the faid houfe 
and lands to the fillers or filter of the faid Anne Middleton 
and George Hodges, to be equally divided between them, or 
their children that are living at that time." — That the tefta- 
trix died, leaving the faid George Hodges her heir at law ; 
that Anne Middleton entered upon the premifes, and en- 
joyed mem till her death ; that flie had ifi'ue living at the 
death of the teftatrix feven children, two by a fcvraer 
hufband, the reft by her thenhufband John Lambert Mid' 
dUtm ; that, in 1 749, John Latnbert Middhton, and Anne 
his wife, fuffered a recovery, to the ufe of themfelves for 
life, and to the children of Anne Alidd/eton, in fuch manner 

C 2 as 



* 
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1780* ^^ ^'^^y j^^ntly, or the fumvor of them, fliould appoint} 
^ _ _ I and, in default of fuch appointment, to the (jhildren oiAnm 
Hodges Middletotiy by John Lambert MiddUtofiy except the eldeft, and 
again ft the heirs of the * feveral bodies of the faid children, fhare and 
Middle- Ihare alike ; that, in 1 76 1 , Anne Middleton äied^ and, in 1 768, 
TON. her hulband, then Sir John Lambert Middleton ^ died, without 

[ 432 ] having made any appointment; that Anne Middleton had 
iflue living at her death fix children/ (one of them by hef 
firft hufband,) vrho entered on the premifcs on the death 
of Sir John Lambert Middletonj one of them being the eldeft 
fon excepted in the declaration of the ufes of the recovery ; 
that, in 1770, the fix children fufFered a recovery, to the 
ufe of themfelves in fee, and that three of them were fince 
dead ; that the bill was brought by Jofeph Hodgesy fon and 
heir at law of George Hodges, to have his right to the free- 
hold and inheritance of the faid premifes, fubjeft to the life 
cftatcs of the furviving children, declared, and for an in- 
junäion againft wafte. 

Upon the above devife, and fafts, the order of the Ix)rd 
Chancellor (a) direfted, that the queftion fliould be^ 
<^ What eftate Anne Middleton took, and whether the chil- 
«* dren of the faid Anne Middleton took any, and what 
*' eftate in the premifes in queftion, under the will of 
*< Frances Bladen^ the teftatrix in the pleadings of the faid 
** caufe named ?" 

Hill, Serjeant y for the plaintiff, contended, that Anne 
Middleton only took an eftate for life, and that her children 
(being in ejfe at the death of the teftatrix, which happened 
only a year after the date of tlie will, and, therefore, pro- 
bably /// eJfe alfo at the date of the will,) took an eftate for 
life by purchafe in joint-tenancy. The words, " all my 
** real eftate in the parifh of Barkingy^ were defcriptivc 
only of the local fituation, not of the quantity of intereft 
meant to be devifed. It is laid down by Lord Cokey in hi*. 
Commentary upon Littleton y that if B. have divers fons and 
daughters, and A. give lands to B» and liberis fuisy the father 
and all the children take jointly (hi). So in Cook v. Cook (r ), 
It is faid, " That if there is a devife to J. S. and his chil- 
«< dren, if he hath children, they take with their father ; 
*' but if he hath no child, it is an eftate-tail." And in 
Wild's Cafe {d)y this diftindiion is made, and it was there 
folemnly determined, after argument before all the judges, 
that land being devifed to A. and his wife, and after their 
deceafe to their children y they then having iflue a fon and a 
daughter, A. and his wife had but an eftate for life, with 

remainder 

(a) Dated nth February 1 7 80. Mocrc 397. under the r)ZTncofR:ck^r://on^ 

{b) Co, L:t/Lg. a, y.TardUy, Pepham zud Canv^y thought 

(r) Cane, E. 1706. 2 fVr«. 545. it an cftatc-tail. Moore, loccit. 
(d) B.R.H, j^iEliz. 6 Co, 16. b, 6.C. 
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remainder to their children for life. Goodimn v. Goodwin i^8o. 
{e\ is another cafe to the fame purpofe. ^ j 

Wilforiy for the defendants, — i. If Anne Middleton took Hodobs 
an eftate-tail under the devife to her and her children ; or, a gain It 
2. If the children took a remainder in fee as purchafors, the M r ddle- 
plaintifF muft fail in his claim, i. It is admitted, that there ton* 

are cafes whene the word ** children^'* in a will, is a word 
of limitation, and creates an ellate-tail (a) ; and Lord 
HaUj in delivering his opinion in King v. Melling {h) [cr>], 
feems to tliink it m,iy be omen colleEl'tvnmy although there 
be children then in ejje. There is a cafe in i Ander/, 43. 
(H, 6 Eliz.) where the devife was to A, for the term of 
his life, and, after his deceafe, to the men children of his 
body ; and it was held, that A. took an eftate-tail. This 
feems to be the fame cafe which is cited both in Moored 
and Lord Coki^ report of Wild*s Cafe^ from Bend/oe's Re- 
ports, 4 Eiiz. Moore^s ftate of it is nearly the fame with 
Anderfotfs, "Lord Coke does not mention that the words 
** for liji^ were ufed, which certainly make the decifior^ 
ftronger ; and he muft be incorrect in faying, that it ivas 
determined to be an eßate-tail^ becaufe it did not appear in the 
cafe^ that there were ijTue-male at the time of the devife ; 
neither of the two other reporters mention |hat circum- 
ftance ; and, if the determination had proceeded upon fuch 
a diftinftion, the faft would certainly have been enquired 
into, and afcertained. The words " in cafe of failure of 
** children," in the prefent will, (liow, that the teßatrix 
had " iflue in general" in contemplation, which might or 
might not fail ; for thefe words would have been abfurd if 
flie had meant only perfons then exifting, or defcendants 
m the firft degree, becaufe they muß fail. In a late cafe of 
Cookfony Leffee of Rous^ v. Rous (c\ your Lordftiip, in de- 
livering the opinion of the court, faid, that, from the 
words " in cafe^^ being ufed, the court muft hold, that 
the tcftator had fome contingejicy in contemplation. From 
the. conditions impofed by the devife, it muft be infciTed, 
that the word " children" was meant as expreffive of the 
ifitereft devifed to Anne Middleton ; for if it had been the 
intention of the teftatrix to give eftates by purchafe to her 

children, 

{e) Cane. 3 July, 1 746. 3 Jtk, 370, there cited are often mentiOQcd by 

But the point of conilruftion was not judges, yet there is no certainty of the 

determined in that cafe. corrcftnefs of the report." Diä. per 

(0) FUe H, 20 G. 3. Da^jie v. Hardiv, Letheullier v. Tracey, Cane, 

Su*vens,/upra, p, izi, *754' Ambl, 220. zz^, and in S. C. 

{b) U, R, M. 24 Car, 2. i Ventr. 3 Atk,j^6. his Lordlhip fays, *« This 

225. 231, c2l(q oi'Kwg V, Melli/igt is vcryimpcr- 

[t^] " ^^ is a great misfortune there feft in Fentrist efpccially as to the cafes 

is no report of that cafe (King v. Mel- faid to have been cited by Hale. 

ling), by Lord Hide himlclf, or of his (0 B, R. M. 17 Geo, 3. 
own argument^ for though the cafes 
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1780. children, it is hardly poffible that (he fhould have made the 
l_ - - J non-performance of the conditions by the mother^ operate 
HoDGBs without any fault of theirs, as a forfeiture of their intereil. 
againft 2. If Anne Middleton took only for life, I contend, that 

Ml OD LB« the children took an eftate in fee. It cannot be deniedi 
TON. that <* all my real eftate" are words which in general in a 
will would carry the fee^fimple. But it is faid, i. That 
the additional expreflion of " in die parifli of Barkings* 
make» the preceding words operate as defcriptive of the lo^ 
cal fituation, and not of the quantity of intereft meant to be 
devifed. In anfwcr to this, it is to be obferved, that, ia 
none of the cafes where the word " //i" has been ufed, ha& 
** all my eftate" been held to be only defcriptive of fitu- 
ation, although, where " «/" has been the word, that con- 
ftruftion has fometimes been adopted. Indeed in the cafe 
of Ibbetfon v. Beckwith («), Lord Talbot denied this dif- 
tinftion, and decided, that, although the words there 
were " all my eftate at iV." a fce-fimple paffed •, and Wil" 
fin V. Robinfiny there cited, is to the fame purpofe {by 
2. It is faid, that, if the words here ufed are defcriptive of 
the place, not of the intereft, ivith regard to tha firß limits 
ationy which muft be admitted on the prefent fuppofition, 
v/sB. that At^tie Middleton only took an eftate for life, they 
muft operate in the fame manner wth regard to the fubfe- 
quent limitation to the children. To this objection, the cafe 
jüft cited, of Ibbetfin v. Beckwith, furnifties a complete 
anfwer ; for, there, the devife was of " all my eßate at N, 
«* to my mother for her natural life, and to my nephew 
** ThomaSy after her death -," and it was held, that the mo- 
ther took an eftate for life, and Thomas a remainder in fee. 

Hilly Serjeant, in reply, faid, he admitted that the 
words " in cafe'* ftiewed that fome contingency was ia 
contemplation : but it was the contingency of there being 
no ilTue alive at the death of Anne Middleton, 

The court did not deliver any opinion on this cafe from 
the bench. 

The certificate was in the following words : 

" We are inclined to think, that, under the will of 
<< Frances Bladen, the teftatrix, Anne Middleton, took an 
« cftate-tail •, but, if flie took an eftate for life only, we 
ff are of opinion, that her children would take an eftate- 
t 435 ] *^ *^^^ > ^"^> ^" either cafe, the limitation to George HodgeSy 
« the heir at law, was barred by recovery, and the plaintiff 
<< has no title. 

Mansfield,^ 

E. WiLLES, 

14th y»/!/, 1780. W. H. ASHHURST, 

F, BULLER." 

(a) Cane. M. 1735, Ca. Temp. Tali. 157. {b) B. R. M. 25 Cm-. 2. 2 i#v. ji. 
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1 N the ni^t between Tuefday the 6th, and Wednefday the 
-* 'jih of Juftf J Lord Mansfield's houfe in Bloomjbury^ 
fquare^ was attacked by a party of the rioters, who, on 
the Friday and Tttefday^ to the amount of many thoiifands, 
had furrounded the avenues to the two Houfes of Parlia- 
ment, under pretence of attending Lord George Gordon, 
when he prefented the petition from the Proteftant Aflb- 
ciation [i]. On the Tuefday evening the prifon of iVlrw- 
gaU had been thrown open, all the combuftible part re- 
duced to aflies, and the felons let loofe upon the public. 
It was after this attempt to deftroy the means of fecuring 
the viftims of criminal juftice, that the rioters aflaulted the 
yefidencc of the chief magiftrate of the firft criminal court 
}n the kingdom; nor were they difperfed till they had 
burnt all the furniture, piclures, books, manufcripts, deeds, 
and, in (hort, every thmg which fire could confume in his 
Lordftiip's houfe [2] ; fo that nothing remained but the 
walls; which were fcen the next morning almoft red hot, 
from the ytolence of the flames, prefenting a melancholy 
9nd awful ruin to the eyes of the paflengers. 

On Wedntfdayy the devaftation became almoft general 
throughout London^ The houfes of maÄy of the moft 

refpe£table 




Hodges 
again ft 

MlOOLB- 
TON, 



C430] 



[i] Lord Mansfield adledatthat 
time as Speaker of the Houfe of Lords, 
in the ablence of the Lord Chancellorj 
who was ill. 

[2] The amoant ofthat part of Lord 
Mawsfield's lofs which might have 
been eitimated, and was capable of a 
compeniktion in money, is known to 
have been very great. This he had a 
right to recover againfl the Hundred [a) . 
Many others have taken that courfe {h) ; 
but his Lordfhip has thought it more 
confident with the dignity of his cha- 
rader, not to rcfort to the indemnifi- 
catioa provided by the legiflature. His 
fentiments on the fubjeÄ of a repara- 
tion from the fiate were communicated 
to the Board of Works, in a letter (r) 
written in confequencc of an appli- 
cation which they had made to him, 
(as one of the principal fufferers,) pur- 
fuant to diredions from the Treafury 
(jij, founded on a vote of the Houfe of 
Commons (r), requefling him to (late 
the nature and amount of his lofs. in 



that letter, after fome introduftory exr 
preflions of civility to the Surveyor Ge- 
neral, to whom It was addrefled, his 
Lordfhip fays, '• Befides what is irre- 
" parable, my pecuniary lofs is ereat. 
" I apprehended no danger, and there- 
*' fore took no precaution. But how 
** great focver that lofs may be, I 
** think it does not become me to claim 
" or expeft reparation from the ftatc. 
" I have made up my mind to my 
" misfortune as I ought : with this 
'' confolation, that it came from thofe 
'* whofe objed manifefUy was general 
** confußon and deflrudtion at home^ 
<' in addition to a dangerous and com- 
<< plicated war abroad. Iflfhouldlay 
«« before you any account or compu- 
« tation of the pecuniary damage I 
« have fullaincd, it might feem a daim 
« or expedition of being indemnified. 
<« Therefore you will have no fmther 
" trouble upon this fubjed from, ^c. 
" Mansfield.*' 



{a) Under l Geo. \,fl. 2.f. 5. § 6, 

\b) yidenfra, /. 699. 

\c) DzicdKe;nvood, i^JuguJfijSo. 



{djDL^^d \% July l-j^O. 
(0 6 July 1720. 
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rcfpeftable individuals had been previoufly attacked : That 
evening, the Fleet and King's Bench prifons were fet on 
fire ; the Bank of England^ the Inns of Court, almoft all 
the public buildings, were threatened with deftruftion: 
and an univerfal conflagration muft have taken place, if the 
King had not ifTued a proclamation for the fpeedy and ef- 
feöual interpofition of the military power. Till then, the 
foldiery had fcarcely dared to a£l ofFenfively [3] ; the or- 
dinary magiftrates were, for the moft part, deterred, or 
prevented by various caufes, from giving their fan£iion to 
the employment of the troops •, and, in many places, the 
men under arms, with their officers at their head, tliough 
drawn up in military order, did nothing more than prefervc 
a fpace between the incendiaries and the crowd of fpefta«p 
tors, fo as to have the cfl^eft of enabling tlie former to de-, 
molifli the houfes and property of their fellow fubjefts 
without interruption [4]. 

The courts of juftice continued, on the Wedne/day, to 
fit, in order to do the bufmefs of courfe ; but almoft every 
where elfe, except in WeJIminfter Hally the rioters feemed, 
that day, to have obtained a complete maftery, and a real 
anarchy pervaded all parts of the metropolis. The exe-r 
cut ion done by the troops on the night between the Wed- 
fief day and Thu^fday^ though very few lives were facrificed, 
produced a happy revolution. The numerous bands of 
rioters had entirely vanifhcd on the Thurfday afternoon ; 
fcarce a fingle badge of the Proteftant Aflbciation^ (which 
C 437 ] ^^^ ^ ^^^^ cockade, and which all the rioters wore,) was 
to be feen 5 and the total fuppreflion of this infurreftion, 
in its circumftanccs without example in the hiftory of Eu- 
ropCy was as fudden as its rife. The encampment of large 
bodies of the army and militia in and near London for feveral 
months, prevented the renewal of the commotions there ; 
and, although a fccne of the fame fort took place a few 
days afterwards at Bath^ and was commenced, or expefted, 
in other parts of Ehglandy fimilar precautions entirely ex- 
tinguifhed, not only all danger, but all apprchenfion, in 
^le fpace of a few weeks. 

On Ihurfdayy the 8th, and Friday^ the pth of June^ the 
Courts only fat to hear motions. 

[3] ^ proper precaution ufed in or- example, that the troops did not dare 
dinary caics to prevent n raih interpo- to aÄ. Brackley Kennet^ the Lord 
fition, had been millaken for a rale of Mayor of London^ was profecuted by 
l^W» ijix, that no man ought to refill information, and, upon a full trial, con- 
force by force, without the cxpiefs di- viilcd of a breach of duty, becaufe he 
reftion of a civil magillrate. had not ordered the troops to quell the 

[4.] The mirdiief the rioters did, rioters by force, 
was from a pcrfuafion, confirmed by 
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Holmes, Leflee of Brown, againft Brown. 

^T*HIS M'as an application for a trial at bar. Kenyqn^ fomc 
-*• time before, had obtained a rule to (hew caufe, and 
Partridge this day (hewed for caufe, (upon affidavit3,) that 
the leflbr of the plaintiff was in fuch indigent circumllances, 
as not to be able to bear the expence, and tliat one of his 
witneflcs was a woman of above 80 years of age, who might 
die before a trial at bar could be had. The value of the 
premifes was ftated to be about 2000/. a year \ and the 
qucftion, whctlier a codicil to a will by which they were 
devifed was duly executed. Partridge cited Lord ^and- 
'wich'% Cafe in ^alkeld («). 

Kenyorij in fupport of the rule, faid, that the grounds 
pn which a trial at bar ought to be granted, were, the great 
value of the fubjeö-matter of the litigation, the probable 
length of the enquiry, and the likelihood that difficulties 
might arife in the courfe of the trial [i]. He then en- 
deavoured to fhew, that thcfe reafons co-operated \n this 
cafe. 

Lord Mansfield abfent. 

The court were of opinion, that this was a cafe where 
it was fit, that a trial at bar fhould be granted ; but faid, 
that, as it was a favour afked by the defendant, they would 
lay him under the terms, that, if he fucceeded, he fhould 
only have nift prius cofls •, but that, if the leiTor of the 
plaintiflFwere to fucceed, he fhould have bar cofls; and that 
the old witnefs fhould be examined upon interrogatories, 
and her depofitipns read, if fhe fhould die before the trial. 
It was alfo, (by confent,) made part of the rule, that the 
caufe fhould be tried by a Middle/ex jury, inflead of one 
from Norfolk^ where the premifes were fituated. 

The rule made abfolute. 



Saturday, loth 

June, 
The grounds 
tor granting a 
trial at bar are, 
great value, 
probable 
length» and 
probable diffi- 
culties, in the 
trial, 

— I he court, 
may lay the 
party applying 
under the 
terms oi' re- 
ceiving ffi/(/ms 
cofts, and pay - 
ing bar colts/ 



C4383 



{a) B, R.T.it Will, 3. y r. 4 Jnn. 
z Salk. 648. 

[i] The words of the (brtute odTeß- 
minfler Z. (i^ Ediv. 1. c. 30.) are; 
^* Sed inquijitioius dt grojßs \5 fluribus 



" articulis, qua magna indigent examine 
*' atione, capiantur coram Jufliciariis 
Band:' tjp Fide Rex v. Jmery, T. 26 
Ceo. 3. I Term Rep. 363. 



Mason againß Skurray. 



Saturday, 
10th June. 

A CTION on a policy of infurance ; verdift for the de- trial his been 
-** fendant ; new trial granted •, ;and a fccond verdift for granted, and 
the defendant. The rule for a new trial had not been J?^**.'"^^'^', 



drawn up 



upon payment of cofts," nor had the cofts Si" * -„'gi 

been cofts of the 

firft, although 
the (änae party fucceed on the fccond Uriai, he (ball not have tlie cotts of the fiiit. 
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been refen'cd. On Saturday^ the 27th of May^ Convper 
obtained a rule to (hew caufc why the defendant Ihould not 
Mason ^^ allowed the cofts of the firft trial, 
again ft Dunning now {hewed caufc. 

SiLU&RAY. Lord Mansisield abfent. 

The court faid,- as nothing had been faid about the coda 
of the firft trial in the rule, and they had not been referred 
to abide the event of the fecond vcrdift, the defendant was 
not entitled to receive them. 

The rule difcharged [ f loi]. 

[ t 101] S.P, ScbulhreJy. Nutt^ B. Smith, B, R. M, 30 Geo. 3. 5 7Vr/yi 
R. Af. 23 Geo» 3. tj^ And Hankey *v. Rcp^ 507. 



TucTday, 
13th June. 

in taxln^cofts, 
the contingent 
lofTes which 
witnefTes may 
have fufFered 
by oheying the 
fuhpetnay can- 
not be allowed. 

♦[439] 



Thellusson Qgainß Staples. 

iN this caufe (<j), two of the plaintifPs witnefles were 
-* foreigners [h\ being the captain and firft lieutenant of a 
ihip) which was a French merchantman. They had been 
brought over to give evidence in the cafe of u'heilttffon v. 
Ferguson (r), had returned, to France and were again 
brought over for the trial of this caufe. * Upon the taxation 
of the plaintiff's cofts, the mafter allowed the expences of 
the two witnefles in the journey and voyage going and com- 
ing, and during their ftay in England ; but th« infurcd, for 
whom the plaintiff* Theiiujfon was only an agent, and who 
was a merchant in France^ ftated to the court, in an affi* 
davit, that the two witnefles, when they were laft in France^ 
had been appointed fupcrcargoes to two French Eafi^India 
fliips, and that they had loft their voyage by their attend- 
ance on this laft trial ; that before they left France^ they^ 
had made a proteft againft him, on account of any damages 
or lofs they might fuftain by coming to England ; and that 
he believed that, on his return to France^ he ftiould be 
obliged to indemnify them. That as fupcrcargoes they 
would have been entitled to five pounds fterling per cent, ow 
the produce of the outward and homeward bound voyages \ 
befides provifions, and other advantages. The mafter hav- 
ing refufed to make any allowance on the above account, 
Douglas now moved for a rule to Akw caufc why he fhouM 
not review his taxation, and make an allowance adequate to 
what, by computation, the infurcd would, according to 
his affidavit, be liable to pay. 

Lord Mansfield abfent. 

The court refufed the rule, and faid, they could not al- 
low for contingent damages ; that it would be a dangerous 
precedent ; and that the mafter had certified, that fuch ap- 

f)lications had frequently been made, and always without 
uccefs. 



(a) Suproy p. 366. Note [9]. 
{h) Bat only one of them was tx- 
untKed, cither on the trial of TbeJhtßn v. 



Fergufon, or Thellußn v. Staples, 
fra^ p. 361. 366. Note [9]. 
(r) Supra, ^. 36 1. 



Sil' 
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.1780. 
The King a^ainß the Inhabitants of Han- Tucfday, 

^ ^ 13th June. 

WOOD, ^ 

JOSEPH BROWN, his wife and child, were re- whcnahir- 
moved, under an order of two juftices, from the ing, upon the 
townfliip oF Leeds, in the borough of Leeds, to the town- ^^^* ^^ *^Lf ^" 
(hip of Hatttvood. Upon an appeal, the court of quarter- ^"jefg^than 
fefuons confirmed the order, and dated a fpecial cafe, as 365 days, no 
follows : "^^gc» to con- 

« It appeared in evidence, that Jofeph Bro-ivn, the huf- Jjder the time 
" band, in the year 1774, being then a fingle man, and ^tJ^hiring", 
** an inhabitant as a fervant in hufbandry, at Hanwood, a year, will 
•^ wanting again to hire himfelf as a fervant in hufbandry, make fuch 
<« oflFered himfelf at the ftatute fair at Hamvood aforefaid, 1\" ««g. f"®- 
« where there is a cuftom for fervants to hire at the fta- pu"pofcVf » 
«< tute day, on the laft Monday in OElober : but not meet- fctticmcnt. 
•^ ing witn a mailer there, he went to the market-town 
•* of 0/Jey, about eight miles diftant from Hanwood, where [ 440 3 
«* there is a different cuftom, for fervants to hire by the 
** year at two different ftatutes 5 one held on the Fri- 
«< day before old Martinmas day, the other on the Friday 
•* next after old Martinmas day ; at which latter ftatute 
•* fair they always hire till the old Martinmas day follow- 
*• ing, which, by the cuftom, is confidered as a hiring for 
** a year. Old Martinmas day, in 1775, ^^^ °^ ^ 2«^ 
«* day» On the Friday following, being the fecond ftatute 
•* fair above mentioned, the pauper hired with one Piie, to 
** ferve his .mother, jinne Frith, in Hanwood, till old Mar-- 
*^ tinmas day following, and did accordingly fcrve her in 
** Hanwoody till the old Martinmas day following." 

Dunning fliewed caufe, and relied on the cafe of Rex v. 
Nave/lock {a), where a hiring at a ftatute fair, held on the 
day next after old Michaelmas day, to fcrve //// the old 
Michaelmas day following, fuch fort of hiring being ftated 
to be according to the cuftom and ufage of the country, 
was held to be fufficient. The principle in that cafe, he 
faid, was not new. It was fettled by a prior decifion, in 
Rex V. New/lead {b), where the hiring was to ferve for a 
year from Whitfuntide to IVhitfuntide ; and the court held 
that to be a good hiring, although the fpace of time was, 
in truth, Icfs than 365 days, the cafe having ftated that 
fuch hiring was ufual in that country, and was always 
confidered as a hiring for a year by the contrafting par- 
ties. He contended, that tne cuftomary year at Otley 
ought to govern this cafe as the contradl was made at 

that 

{a) M. 13 Geo. 3« Burr. Seitl. Ca^ (^) T. 10 Geo. 3. Ibid. No. 20a. 

1^0. 222. 
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1780. *'^^^ place, although the fervice was performed at Han-% 

I _ J ivood, 

'1 he King Feartily argued on the other fide. — He cited the cafts 

again ft of Pepper-harrow v. Trerißam (a), Coombe v. Weßivoodhay 

Hanwood. (^)^ ji^^ y. JVeßwell (r), South Ccrney v. Coultßourn {d\ 

and Rex v, Newton (r), as having completely eftabliflied, 

that no hiring, which on the face of the contract appears 

to be for a lefs time than a year, is. fufficient for gaining 

a fettlement. In Rex v. Newßead that was not the cafe. 

Whitfuntide being a moveable feaft, there was not necef- 

farily lefs than a year in the interval between Whitfuntide 

and Whitfuntide, In Rex v. Navifiocky the hiring was for 

r 44 1 1 ^ ^^^^ yc*^'"> *^> under the words " //// the Michaelmas day 

^ <* following," that day was included [i] j and Lord Mans^ 

FIELD exprcfsly faid^ in that cafe, that there mud be a 

hiring for a year. 

Lord Mansfield abfent, 

WiLLES, Jußiccy — ^The only queftion is, Whether a hi- 
ring for three days lefs than a year, can be conftrued a 
hiring within the meaning of the ftatute ? The cafes cited 
by Mr. Pcarnly all (licw the contrary. In the cafe of Rex^ 
v. Neiißead^ the duration was uncertain, and the hiring 
was fupportcd by the cuflom of the country. In Rex v, 
Naveßochy as there is no fra6tion of a day, and the word 
<* ////" might be conftrued to include the Michaelmas day, 
the hiring was confidcrcd as for a complete year ; and th^ 
court there recognized the general do£trine contended for 
by Mr. Fearnly Tlic cuftom here, (if it could be of any 
weight to controul an a£l of parliament,) is ftated to be 
the cuftom of Otley^ and the con traft was performed \\\ 
another place. I think the orders muft be quaflicd. 
AsHHURST, Jußiccy of the fame opinion. 
BuLLER, Jußic.'y — ^There is no cafe where the time ap- 
peared manifeftly to have been lefs than a year, in which 
the court has held that a fettlement was gained ; and it 
would be dangerous to make a new precedent of that 
fort. 

poth the orders quaflied. 

{a) M, 1 Geo, I. 3 Burn's Juß, 13th ftrefs onr the cuftom of the country. 

Edit. 375. {Burr, SettL Ca. p, 722.) ; but, in a 

(/) H, 5 Geo. I. 1 Sir. 143. late cafe of Rex v. Syderjhne, (£. 17 

{c) 7. 3 Geo. 2. 3 Burns Juß. 375. Geo. 3.) a hiring on the nth of Or- 

(//) It id. 375, 376. tcber 1771, //// old Michaelmas day 

(*•) M. i^Gco.2. Burr, Settl. Ca. 1772, was held to be a fufiicienthiring. 

No. 551. though there was nothing ftated of any 

[1 J In that cafe the court laid feme cuftom or ufage [f 102 J. 

[t 102] S. P. Rex V. Sivalclije, B. 27 Geo. 3. I Tarn Rep. 490. 
23 Gee. 3. tj' Rex v. Si: flam, M. 
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The King againß Smith and Others. 




Tuefday, 
ijth June* 



** cnnlra J-* 

' mam fi::fuii.' 

* [ 442 j 



THIS was an indictment againft the defendants, for The right to 
obftrufting the mayor and commonalty of the city of t^^c ioil of a 
LoffJ^y in makin? a horfe-towine patli on the foil of the !^^f. I "'. 
nver Tkamesy under powers velted m them bv the itatutes prefumpiion 
of 14 Geo. 3. f. 91. and 17 Geo. 3. r. 18. The ßrß count of law» in ihc 
recited the aft, ^nd charged, that a horfc-tmv-ing path was owners of the 
begun to be made from Water^Lam at Rickmovd bridge "ands"— ^t * 
and certain wooden piles fixed, by order of the common an oflfencc at 
council, on * the foil and bed of the river, between high- common law, 
water mark and low-water mark, and that the defendants, ^^ obftruft 
intending to obftruft the mayor, Is'c. cut down one of ^^^ "Xcr^^" 
the faid piles, Istc. The fecond count laid the piles to granted bv 
have been driven upon the foil and bed of the river, being ftat«ic, and 
the King's ancient common high-way for all the liege fub- Jin indiftmcnt 
jcös to navigate. The third count laid the towing path tb f°n/g *^,^,.^" 
have been between the city of London and the city-ftone at „^^ 3,,^ 
Staines bridge, between high-water mark and low-^-ater ought r.o% 
mark* The fottrth count ftated, that a towing path was ^^ conclude 
begun, tfr. by the ccmmittecy (naming them,) appointed by 
die common council to execute the act, en the foil, l^c, 
being the King's ancient and common high-way, betv/een 
high-water mark and low-water mark, i^c. The fifth 
count fet forth, that a towing path had been begun by 
order of the common council, ts'r. (but without mention- 
ing the a£t of parliament). The fixth and laft count rc- 
fembled the fifths only dating, that the towing path had 
been begun by order of the committee. The trial came 
on before Ash hurst, Jußice^ at the lalt Lent aflizes for 
tlje county of Surry, when a verdift was found for the 
King, fubjeä to the opinion of the court on the following 
cafe : 

^^ The city of London, under the powers fuppcfed to 
be delegated to them under the aft of p?.rliament of 14 
Geo. 3, c, 91, and by the 17th of the fame King, intitu- 
led, Iffc. {c. 18.) erefted piles on the bed of the river, 
near Richmond, within the high-water mark, about the 
diftance of 29 feet from the Ihore, for the purpcfe of 
making a towing path for horfcs, adjoining and contigu- 
ous to a *wharf in the pofTcinon, and the property of the 
defendants, or of thofe under whom they claim. The 
defendants cut down one of thofe piles, which is the 
fubjcft of the prefcnt indictment, and which was proved 
to have been erefted between the high and lov/-watcr 
mark, oppofite to the faid ^ wharf. No adls of owncrfhip 
were proved, on either Jide, in the fpot in queiticn ; but it 
1 1 w«i^ 
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» 1780. ^'^s proved, that the Ait [a) in the middle of the river 

^ Z _ ^ was Mr. Price's (b). It was proved, that, immemorially, 
; The Kino at the time of low water, perfons ufed to pafs on foot 

J againft between the high and low-water mark, for the purpofe of 

J Smith. towing barges and other veflels. 

" The quellion fubmitted to the court is, *« Whether, 
1 ^* (this being a navigable river,) the right to the foil in the 

C 443 1 ** b^d pf the river, tffyta ad filum aqu€^ is in the Owners 
; ** of the ground adjoining to the river ?'* 

^ The cafe was argued, laft term, on Wtdmfdajy the 3d 

\ of May^ by Erßitu for the profecutioDj suid i. Hunter 

for the defendants. 

Erßine contended, that the only queftion brought be* 
fore the court was. Whether the foil of the foot in quef« 
' tion was, or was not the property of the detendants, or 

. of thofe under whom they claimed ? Its being the pro- 

perty :of third perfons would not be a judificatioti on thia 
indiftment ; for the defendants were not entitled by law 

* to abate the piles driven on another perfon's groimd, for 
J a confequential injury to theirs. The defendants, there-* 

fore, muft (hew that the foil was theirs ; and as they gave 
' no proof of any aftual exercife of ownefihip, it was in* 

\ cumbent upon them to maintain it was theirs by inference 

i ' of law, becaufe the property in the adjoining ground be* 

j longed to them. 

\ Hunter infifted, i. That the (latutes did not mean to 

i' veft in the city the power of making towing paths by rw* 

.' hankment ; 2. That the foil belonged to the defendants, 

' and they were therefore protefted by the i6th fe£^ion of 

' the ftatute, by which it is provided, " That the powers 

** granted to the city fhould not extend to authorize them 

^.,^ ^ ** to make any new towing path, over, upon, or through, 

^ »« any garden, orchard, yard^ park, paddock, inclofed 

; •' lawn, or planted avenue, to any houfe, without th'c 

' *^ confcnt of the owner thereof/* 3. That fuppofing it 

• uncertain to whom the foil belongs, die city had riot com- 
plied with the terms prefcribed by the (latutes to entitle 
them to make a horfe-towing path.— i. On the firft point, 
he faid, tliat there was no exprefs power given to make 
embanktnentSf and the court would not raife a power, li« 
able to great inconvenience and abufe, by implication. 
If fuch embankments could be made at the pleafure of 

;;• the city, they would tend to dimini(h the value of the 

adjoining lands, and might alter the courfe of the river, 
,. befides expofing the villas and private property of indivi* 

duals to the diforders and trefpafles which bargemen 
'; might commit in paffing through them.— 2. On the fe- 

; cond head, he (aid, that, if the foil was in the defend- 

; «nts, the cafe was clearly within the provi(ion of the i($tU 

; . , fedlioa 

! («) Ä^(mall ifland. [b) PnWwai the owner of the wharf. 
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(dkion of 14 G/». 3. cup. 91 ; for though ivharfs are not I780. 

«xprefsly mentioned, they might be fairlv conftrucd to be ^_ Z _ ^^ ^ 

comprehended under the word << yard* That this was The Kino 

a new towing path was clear, becaufe the cafe only dated, againft 

that ♦ perfons formerly ufed to pafs on foot at the ttme of ^ ^mith. 

low water s but this would make a pafTage at all times, L ^^ ^ 

As to the property, the legal prefumptioti was certainly ^ 

in favour of the defendants, and there being no evidence 

on either fide, the prefumption ought to prevail. The 

foil muft have fome owner ; the city had no claim to it ; 

they did not pretend any right of ownerfhip at the trial ; 

and, as to the right of the crown, a diilinäion was to be 

made : that right was only in navigable rivers, as far as 

the fea ebbs and flows. It did not depend alone on the 

circumftance of the river being navigable* Some rivers 

were fo immemorially, by nature, and from the flux and 

reflux of the fea ; others were kept in a navigable ftate 

by the eflfcös of art. The Thames might be confideted as 

falling under the firft defcription up to London bridge. 

From thence upwards, it was prefervcd in a navigable 

ftate by art. The authorities concerning the right of the 

crown to the foil extended only to navigable rivers of the 

firft fort. The fea did not properly flow above London 

bridge* The tide, beyond that limit, was occafioned by 

the prefllire and accumulation backwards of the river w/t- 

ter. Therefore the foil there did not belong to the crown* 

This diftinftion feemed to be adopted in fcveral cafes \ 

I Mod, 105. Anon i 2 Roil, Abr. 170. pL 14, 15. ; Daincs's 

Rep. 55. 57. i Carter y. Murcot {a). He alfo ftated the 

pleadings in a cafe of Ckeßyre v. Dunhall^ where the fame 

idea was adopted, and which had been fettled, on great 

confideration, by Sir Jcfeph Tates^ and Wynne^ afterwards 

Baron of the Exchequer in Scotland {b). 

Lord Mi^NSFiELD told Erjkine^ it was unneceflary for 
him to reply. His Lordftiip faid, the diftin£^ion between 
rivers navigable, and not navigable, and thofe where the 
fea does or does not ebb and flow, was very ancient ; but 
that what Hunter contended for, f/z. a diftindlion be- • 
tween the cafe of the tide occafioned by the flux of fea 
nvater^ or by the pmjfure backwards of the frefi water of 
a river, feemed to be entirely new, and that there were 
no hCts fet forth in the cafe which let in the confidera- 
tion of that diftinäion. That the cafe did not ftate, whe- 
ther the water, when the tide rifes at Richmond^ is frefli 
or fait, but that it rather took it for granted that it is fait, 
defcribing the Thames generally as a navigable riven 
That as to the flr/l and third objedions, there was no 
queftion made by the cafe, on the authority of the city 

to 

(a) B; R. H. 8 Geo. 3. 4 Bnrr. (b) Thofe pleadings were furm(hed 
Si62. him by the Solicitor Gemral. 
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1780. ^^ embank, or whether they had purfued the dire£lions 
l_ _ - ^ prefcribed by the Legiflature* 
The King The vcrdi(ä of guilty was ordered to be entered, 

againft Afterwards, in this term, on Monday^ the 5th of June, 

Smith. ^^^^ having moved for judgment againft the defendants, 
Peckham obtained a rule to fliew caufe, why the judgment 
fliould not be arretted. He applied for this rule on three 
grounds, i. That the offence, (if at all indiftable,) was 
for obftrufting the execution of the ftatute, and, there- 
fore, the indiftment ought to have concluded, (which it 
did not,) that the defendants had a£l:ed " aga'mß the form 
*^ of the ßatuter 2. That the profecutors ought to have 
ftated, that they had purchafed the foil, according to the 
provifion for tnat purpofc in the ftatute. 3. That, as 
there are a great variety of powers given by the adt, and 
adapted to a multiplicity of different cafes, the indiftment 
was too general and uncertain, not fetting forth under 
what particular claufe or power the city had aöed. 

On his firft point, he cited Hawkinses Pleas of the 
Crowfty B. 2. f. 25. § 1 16. where it is laid down, " That 
" if an indii^ment do not conclude contra formam ßatuti^ 
** and the offence indi<^ed be only prohibited by ftatute, 
** and not by common law, it is wholly infuflBcient, and 
** no judgment at all can be given upon it (a)." But 
AsHHURST, Jußke^ obferving, that it was an offence at 
common law to obftruft the execution of an a£l of par- 
liament, this objeäion was abandoned. 

This day, caufe was (hewn, by Dunning^ Davenport^ 
Sylvefter^ Rous, Rofe and Er/kine. — ^They infifted, that the 
directions in the aft for pur chafing the foil, only related 
to the cafe of private owners. If the foil belonged to the 
crown^ the aft itfelf contained the king's confent, and if 
to the city, (which they faid was moft probable,) it would 
be abfurd to apply the provifions for purchafing to fuch a 
cafe. But if the cafe had even ftated the property to 
belong to fome private owner, but to none of the defend* 
ants, it would not be competent to them to queftion what 
had been done. Let the owner complain of the fuppofed 
injury, which he might in an aftion or indiftment for 
the trefpafs. He might not think it an injury, but a be- 
nefit. As to the method purfued by the city, in the exe- 
cution of the ftatute, and the particular claufes under 
which they had aftcd, their authority was fufficiently 
r AAi^ 2 Ihewn in the indiftment, which fet forth the ftatute ; and 
none but tlie-aftual owners of the ground where they had 
made the p:ith could queftion what they had done. 

Pechhamy Alingay, and B. Hunter, for the defendants. 

Lord Mansfilld abfcnt. 

WiLLEs, Jußicey— Only two of the powers in the aft, 
which arc various, are neceffary to be obferved upon here, 

viz^ 
{a) P. 251. 
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TOS. the power to improve tbe navigation, and the powti* 

to compel a purchafe* Now, if tpey are conGdcred to- _ _ 

gcthcr, it will appear, that the improvements are to be The King 

carried on without purchafing, where diere is no occafion againft 

to purchafe, and nothing is ftated here to fbew, that this Smith. 

was a cafe where purchafe was neceflary. The indift- 

xnent lets forth, that the profeoutors were interrupted in 

the due execution of the aft, and that is found by the 

vcrdift. I fee no foundation for arrefting the judgment. 

AsHHURST, Jufticcy of the fame opinion. He Cudj 
there was no fort of doubt on the firft point. 

Duller, y«^/V^,— As to the firft point, it was veiy 
properly given up ; the indiäment would have been wrong, 
if it had concluded contra fortnam ßatuti. I think, on the 
face of the indiftment, we muft take the .foil of the fpot 
in queftion to be in the crown ; for, though not necefla* 
rily, yet, prima facie^ the foil of a navigable river belongs 
to the King. The fa£t of the obftru£kion is fufficiently 
averred. 

The rule difcharged. 



o 



|N Wedttefday^ the 14th of June^ being the laft day of 
the Term, Lord Mansfield was in court, for the [ 447 J 
firft time fince the riots. The reverential filence which 
was obferved when his Lordfliip refumed his place on the 
Bench, was expreflive of fentiments of condolence and rc- 
fped, more affe£ling than the moft eloquent addrefs the 
occafion could have fuggefted. Cura leves loquuntur ; /«- 
gentes ßitpent. 



The End of Trinity Term ao Gsoroe HI. 
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CA S E S 

ARGUED and DETERMINED 
IN THE 

Court of KING'S BENCH, 

1 N 

Michaelmas Term, 

In the Twenty-firftYear of the Reign of George IIL 



Monday, Heaward agaitift Hopkins. 

6th Nov. 

If there is a it C T I O N of affum^it on a tradefman's bill ; plea of 

plea oi tender /A tender as to 2/. 18/. 4^. part of the demand; and non 
^^^Jt%^lt /7^/Wjö^/ as to the reft. The plaintifF having proceed- 

"rthc r^iJue* ^^ '^ ^"*^^» ^^^''^ ^^^ * verdi£l for the defendant on the 
and, the plea* tender, and for the plaintifF on the non ajfumpßty but witli 
of tender being damages under 40X. v/z. 7/. 6d. The defendant, upon an 
dcfclfdant * the ^^^^^^^> ftating that he refided in the county of Middlefexy 
balanccl)!^©. * .obtained a rule to fliew caufe why he (hould not be at liberty 
ved on the to fuggeft on the roll that the damages were under 40/. 
«Off üjfumpfit in order to intitle himfelf to the benefit of the itatute of 
ii under 408. 23 Geo. 2. c. 33. $ 19. 

added to t'he Caufe was this day fliewn againft the rule, by the Au 

fum tendered ' torney General ^ ( Wallace j) and Runnington. They cited 
•xceed 40 s. the cafe of Pitts v. Carpenter (a), where there was a plea 
^^ ^^hT b^"ft °^ fet-off, and, the plaintifF having proved that there was 
t© the jurif. ^'^^^^ 4^"^- ^"^ ^^ *^™> although the defendant by the fet- 
diaion of the ofF reduced the balance to lA is. 3//. and the verdift was 
county court only for that fum, the court refufed a fuggcftion like that 
of Middlefext ,^q^ applied for, becaufe they confidcred the aft as meant 
todoublc'c^^^^^ ^^ reftrain parties within the jurifdiftion * of the inferior 
under 23 Geo. couit from fuing in Weßminßer Hally only in cafes where 
a. r. 33. § 19. the juft demand, at the time of the aEiion brought ^ appears 
* r AAO 1 ^y ^^ verdift not to have amounted to 40/. Now, as in 
. I 44^ J that cafe it was in the defendant's power not to have 
pleaded a fet-off, in which event the damages muft have 

exceeded 
(a) B. R. T. 16 tsT 17 Ceo. 3. I fTil/. 525. 
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exceeded that fum, fo here, they faid, the plaintiff could 
not forcfce that a tender would be pleaded ; and, if it had 
not been pleaded, the damages would have amounted to 
3/. 5/. lod. 

Dunnlngy and BMwhiy in fupport of the rule, infifted, 
that the defendant ought to have taken the 2/. 18/. 4//. 
when tendered, and then have brought his action only for 
the balance. 

Lord Mansfield, — ^The plaintiff could not know that 
the defendant would plead a tender. The reafon of the 
determination in the cafe of Pitts v. Carpenter^ is equally 
applicable here. The tender was not an extinguifhment 
of the debt, and the queftion is, what appears to have 
been due at the time of the a6lion brought, for if that ex- 
ceed 40/. the inferior court has no jurifdiftion. 

The rule difcharged (r). 

(f) Vide IVoolUy v. Clouiman, M. 20 v. Barro-ivs, M. 20 Gio. 3, ßfra, p. 
G«. 3.y«^r/i, p. 244. Waßv.JVyburd, 263. and Wthjhlre v. Lloyds £. 20 
JV/. 20 QiQ, '^' fipra, p. 24.6. Aihvay G^o. $» fifra, p. 38 1. 



Kirk againß Strickland. 

TirOTION, by Chamhrey for a rule to fhew caufe, why 
•^ -■' the defendant (hould not be difcharged, upon filing 
common bail. The aft ion was debt, upon a bond, con- 
ditioned for the indemnification of a paridi againft a baf- 
tard child. The penalty in the bond was 50/. and the 
plaintiff, in his affidavit for holding the defendant to bail, 
had fworn that he was juftly indebted to him in that fum •, 
but the defendant, in the affidavit on which this motion 
was grounded, fwore that only 3/. and feme odd (hillings 
were really due. 

The court faid the conduft of the plaintiff was alto- 
gether unjuftifiable, and that he was liable to an aftion. 
That, in the cafe of a bond conditioned for the perform- 
ance of a promife of marriage, and in fome other inflances, 
the penalty is the real debt ; but, in other cafes, the bail 
could only be taken for the fum to which the plaintiff 
would be intitled in damages for the breach of the con- 
dition. At firft, however, they feemed to think they 
could not relieve the defendant upon this fummary appli- 
cation, it having been an uniform rule not to go into 
the merits, upon fuch a motion, but to take the matter as 
it flood upon the affidavit to hold to bail ; but, at lafl, they 
granted the rule, declaring that they were pcrfuadcd the 
plaintiff would not venture to fliew caufe againft it. 



Wcdnefday, 
8th Nov. 

In debt upon 
a bond condi- 
tioned for an 
indemnifica- 
tion, the de- 
fendant ought 
nor to he held 
to bail for the 
penalty, but 
only for the 
amount of the 
damage incur- 
red. 
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wednefday, WiLLis Eiid Another agaiuß Baldwin. 

8ih Nov. * 
Government 'THIS was an aöion of affnmpßt upon an agreement be-» 
having con- ^ tween the plaintiffs and the defendant, which was 
trafted to für- ftated, in the firft count of the declayiation, to the follow- 
TcertSm' '"8 ^^^^ ' '^^^ plaimifFs being futlcrs to four regiments 
Ber of horfes . ^^ militia encamped at Coxheath^ and as fuch intitled to 
to be kept by certain forage of oats and hay for divers hories daily, out 
a fuller, and of the King's magazine of oats and hay belonging to the 
for fora^ ^^ camp^ and which was furniftied and ftipplicd by the de- 
having agi*eed fcndantj^ it was agreed between the plaintiffs and the de- 
iiot to com- fendant, that the plaintiffs might abflain from taking th^ 
mute the fo- forage, or fuch part thereof as they fhould think fit, and 
^T an'^aerce- "^^6^^ \^Vit the fame to be the property of the defendant, 
inent between and that he fhould pay and allow them pi if. by the ra- 
the futler and tion, for every ration to which they ihould be intitled, 
tlic contractor» and which they fliould fo leave at the magazine for the 
A 11 U w the ^cf'^'^^^"^* '^^^ declaration then proceeded to alledge, 
former a fum ^^^> ^"^ confequcnce of this agreement, the plaintiffs had 
of money for left a hrge cjuantity of forage at the magazine, which they 
each ration of were entitled to as lutlers to the four regiments, to be the 
*d'f^ fhe*^' defendant's property, and became, thereby, entitled to re- 
whole number ceive a fom of money from him in the ftipulated propor- 
of horfes and tion of g\d. ^rr ration, which he had refufed to pay. — 
ihali retain the To this fpecial count, were added tlie general counts, for 
forage, \% g^^jg f^ij ^„j delivered, ^c. 

The caufe was tried, before Buller, Jußicey at the 
?► Sittings for Middle/ex^ in lall Trinity Term ; and it ap-» 

peared, in evidence, that the plaintiflil had contracted to 
keep 3 2 horfes, 8 for each regiment, for a limited time ^ 
during which they were to be allowed, for each horfe, a 
ration a day, confiding of i8Ä. of hay, and ^Ib^oi oats v 
that the defendant was a contraftor with government, 
and, by his cotiiracly was bound not to commute the allow- 
C 45 ^ ] ^"^^ ^^ forage for money, and that, in truth, the plaintiffs 
had only kept 14 or 15 horfes, inftead of 32. A verdift 
was found for the plaintiffs, but with leave to move to fct 
it afide, and enter a nonfuit. 

A rule was aften^'ards moved for, and granted, in Trinity 
Term, to (htw caufe, why a nonfuit fliould not be entered^ 
or why, if that part of the rule fhould, upon fhewing 
caufe, be difcharged, the defendant fhoöld not be at li- 
berty to move in arrÄll of judgment. — ^The ground for 
arrefting the Judgment was, that the agreement was ille- 
gal and void, on the face of iit, as dated in the declara- 
tion, tending manifedly to enable the parties to defraud 
the public, and divide die profit arifing from the value of 
forage for horfes never kept by the plaintiffs. — But, if 

there 
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iherc was not fufficient on the declaration to fhew.the 
illegality of the agreement, it was contended, that fuch 
Ulegality was clearly eftabliflied by the evidence. 

The Attorney General^ and Covjper^ now fhewed caufe, — 
They fald, that, to make the agreement void, it muft ap- 
pear to b« a certain confequence, that the public muft be 
prejudiced by it, which was not the cafe ; for it neither 
followed, that, if money was received inftead of the ra« 
ti(ms of forage, the plaintiffs would not keep the ftipula- 
tc^ number of horfes, and provide forage elfewhere, nor, 
if the full quantity of forage was delivered over by the 
defendant, that the plaintiffs would employ it to feed the 
number of horfes they were bound to keep. 

Dunning^ and Baldwin^ were to have argued on the 
other fide, but were ftopped by Lord Mansfield. 

Lord Mansfield, — No power of words can fo bend 
this cafe as to m?ke it appear otherwife than as a foul 
agreement between the parties. The queftion is not, whe* 
ther the plaintiffs may not find out a method of cheating 
government although they (hould take the forage, but 
whether what they have done is not a method of cheating 
government. The plaintiffs are bound to keep eight 
horfes for each of the four regiments, and, in eafe of 
Chem, government is to feed the horfes, fupplying a cer- 
tain quantity, by the day, for each horfc that fhall be kept» 
By this agreement, the plaintiffs are to have a compofition 
for the forage for the whole number of horfes whether 
they are kept or not, which is a clear fraud upon the pub- 
lic. — As to the queftion whether a nonfuit ftiall be enter- 
ed, or the judgment arrefted, the cafe is much ftronger 
againft the plaintiffs upon the evidence, than as ftated in 
|he declaration. 

The n;le made abfolute for a nonfuit to be entered. 
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Barnfather and Another, Executors of 
Moffat, pgainß Jordan and Another. 

'T'HE plaintiffs, as executors of an affignce of the leffor 
* of certain premifcs, brought tliis aftion of covenant, 
for rent in arrear, againft the defendants Jordan and 
Lefevre, as affignees of the original leffee. The defend- 
ant Lefevre pleadcdy That, before the rent in queftion be- 
came due, he afligned his intereft to Jordan ,- which the 
plaintiffs admitted on the record. •Jordan pleaded j That, 
before the rent became due, Lefevre affigned his intereft 
to him, and that he affigned to one Catharine Kwgßon. 
Replication^ That at the time of the affignment to Catharine 

D 3 Kingßon 
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a feme covert 
before the 
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Kwgßon fhe was covert of one Thomas Kingßon her huf- 
band, who was ftill living. — General Demurrer, 

This cafe ftood in the paper, and was to have been ar- 
gued this day, by Morgan ^ for the plaintiffs, and Wood^ 
for the defendants ; but Wood admitted, that he could 
not fupport the replication, on the authority of Coke Little- 
ton^ where it is laid down, " That a feme covert is of ca- 
** pacity to purchafe of others without the confent of her 
<* hufband, and that though he may difagree, and divert 
*' the eflate, yet if he neither agree nor difagree, the 
** purchafe is good (^)." 

lie moved for leave to withdraw the replication, and 
reply, de novo^ upon payment of cofts •, which was granted. 

(fl) Co, LittL 3. a, Alfo'356. b. 



Friday, 

xoth Nov. 



Waters ogahiß Qgdbn and Another, Adml- 
• nillrators of Mi el. 



If an execu- 
tor or ad/- 
miniftrator 
plead plent 
fidmin'iflravit 
prater a cer- 
tain fum, and 
afterwaids to 
another a^ion 
brought in the 
fame term 
plead alfo picne 
admifiißravit 
prater the lame 
Aim, and as to 
that Turn that he 
had confelTed 
it in the other 
aflion, Aich 
plea is a good 
oar. 

• c 453 ] 



TN E B T upoTl a bond againft the adminiflrators of the 
-■-^ obligor.— Z)trA7n7//o// of lafl Eaßcr Term. — Plea^ Plene 
adminißravit^ except goods and chattels to the value of 
48/. 2 J. 10^. and with refpcft to the faid 48/. 2/. 10 J. 
that the * defendants had confcflcd afl'cts to that amount to 
another aftion on a bond of the teftator's, of the fame 
tcrin, and then depending againft them. — General De- 
murrer, 

Bower ^ for the plaintiff, — An action depending and a 
confeflion of aflets, without judgment, is not a good plea 
in bar to an action againft executors or adminiftrators. lu 
the other a£lion againft the defendants, it is probable the 
plaintiff fufpefted the truth of the plea, and therefore took 
time to enquire into the fafl, before he would fign judg- 
ment for the 48 /. 2s, 10 d. If fuch a plea as this were to 
be allowed as a bar to another aftion, a door would h^ 
opened to the moft palpable fraud, by collufiou between 
the defendant and fome friendly creditor, which other bond 
ßde creditors might never be able to prove ; aflets might be 
confefled and protected by fuch a plea, and all other de- 
mands fruftratcd, although the firft plaintiff (hould never 
proceed, nor mean to proceed to judgment. It is not pri- 
ority of aftion but of judgment which gives a preference to 
creditors in the fame degree. He who firft obtains judg- 
ment is entitled to be firft paid, and here it ought to be 
confidered as the laches of the plaintiff in the other aftion, 
that he did not enter up judgment of the aflets confeffed. 
It is true an executor or adminiftrator cannot pay a debt of 
jhe fame degree, after a£tion brought and notice given 
of fuch' allien, unlefs there is judgment for the debt which 
13 hq 
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be pays, but he may pay fuch debt after judgment, and he 1 780. 
is entitled to give it a preference by imparlances and plead- ^ - - j 
ing dilatory pleas to the firft aftion, and, in the mean time. Waters 
confefllng judgment for the fecond demand. This is laid again ft 
down In Wentivorth^s Office of Executors (a), and in the Ocdbn. 
cafe of Blundwell v. Loverdell (^), where the court diftin- 
gAiifhes between fuch a preference given by the'confent of 
an executor or adminiftrator, in favour of a juft debt, and 
where a debt is fet up by covin and collufion. The de- 
fendants, here, were in no danger of being obliged to pay 
the amount of the affets in their hands twice over, for if 
they had confefled judgment to the prefent plaintiff, they 
might have availed themfelves ofthat judgment in a plea of 
ftiis darrein cofitintmnce to the other aäioa. 

Woody for the defendants, — If this plea is not a good bar, 
executors and adminiftratots will be under great difficul- 
ties, and liable, in numberlefs in fiances, to account for the 
fame affets to two or many different creditors What other [ ^r^ T 
ftep was left for the prefent defendants to take ? The two 
adlions were brought at one and the fame time, (and by 
the fame attorney.) They had only the fum confeffed by 
the plea in their hands, and could not divide it between the 
two creditors : for, if they had confeffed one half of it to 
each, and they had replied affets ultra^ and iffues had been 
joined, verditls mull have been found againfl the defendants 
in both a<[lions. They could not make a voluntary payment 
to the one, after notice of the aöion by the other. In 
fliort, they had nothing left but to apply the affets by 
pleading, to one of the deipands, and thereby put the 
plaintiff in that aöion in a fituation to recover judgment, 
and then plead Aeir having done fo, in anfwer to the other 
demand. In an anonymous cafe in Shower (r), it is faid, 
that, in cafe an executor have three or four bonds againft • 
iim, and they all come to trial at once, being for 20 /. a- 
piece, and the executor hath affets to the amount only of 
20 /. yet he (hall be chargeable to them all ; therefore it 
would have been bed for him to have confeffed a judgment 
to one of theni, and that he might have pleaded to the 
other. Now the defendants have done all that depended 
on them to a£l in the manner there pointed out. The 
judgment itfclf is not in their power, it is the a6l of the 
court, which ought to follow of courfc on the confeffion of 
affets to the other plaintiff, and it is not to be prefumed 
that he will negleÖ to avail himfelf of it. The plea con- 
feffing affets to him on the records of the court, is a noto- 
rious and public appropriation of thofe affets to his debt. If 
the plea wa^ fraudulent or collufive, that might be replied» 

Lord 

{d) 145. (i) C. B. m, 12. Car.z. (r) B, R. Eafier, 34 Car. 2. 
I Sid, 21. 2 Shth-w, 202. 

P4 
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l^ord Mansfield having afked Woody if he had ever feen 
fuch a plea, he faid he had not, but that there vas no cafe 
nor axxthority againik it ^ upon which his Lordfhip faid» he 
thought the plea accounted very properly for the aflets ; 
that the plaintiff was endeavouring unjuftly to compel the 
defendants to pay thq amount of the aflets twice over ; and 
unlefs there had been the ftrongeft authorities againft the 
plea, it ought to be fupported, 

WiLLEs and Ashhurst, JuJUces, of the fame opinion. 

BuLLBR, Jfifticej — ^This is certainly a new cafe ; I believe 
there never has been fuch a plea before j but juftice is fq 
clearly in favour of the executors, that, unlefs there were 
the ftrongeft authorities againft the plea, the court muft 
fupport it. This is a cafe which is entitled to greater fa-» 
vour than where there is a priority in the judgment and 
not in the plea; for as to confemng judgment, that is an a£b 
of preference fhewn by the executors thcmfelves, but here 
the preference has been obtained by the greater vigilance of 
one of the plaintiffs, in calling fov a plea before the other, 
All legal means may be ufed to obtain fuch a preference. 
The defendants, in the firft plea they put in, told the real 
truth.of their fituation, which they were obliged to do, and 
having confeffed affets to a certain amount, they became 
bound by the courfe of law, to pay thofe affets to the plaiu'^ 
tiff in that aöion. Shall not this l^e a fufficieot anfwer to 
^he other dernand ? It would be a monftrous hardfhip 
indeed, if the defendants fhould be obliged to pay the 
money twice over, and be turned round to feek for redrefs 
in a court of equity. I therefore think this is a good plea. 

Boiuer moved, and had leave, (on the grpund of the cafe 
being new,) to withdraw the demurrer, on payment of cofts, 
jhe defendants to be at liberty to amend their plea, by ftating 
^he judgment which in the mean time had been entered up 
in the other action, the plaintiff to pay the expence of this 
amendment, ^nd to take judgment of affets quando accit 
dtritit, 

Eaton againß Jaques. 



f/nedT wf" 'THIS was an aftion of debt for rent, againft the defendn 
of mortgage, 



ant as affignee of one Denys^ the original leffee.- 
ith a claufc The declaration ftated an indenture of leafe from the plaintiff 
of redemption, to Denys^ his executors, adminiftrators, and affigns, for 
2 1 years, at a rent therein mentioned •, that Dettys by virtue 
thereof entered and became poffeffed of the premifes ; and 
" that being fo poffeffed, on the 21ft of June, 1777, all the 
eftate, right, title, term of years to come and unexpired, 
property, profit, claim, and demand whatfoever of the faid 
Denysy of, in, and to the faid demifed premifes, by affign-i 

mcnt 



the lelTor can 
not Tue the 
mortgagee as 
affignee of all 
the estate, 
right, title, in- 
tereft, &c. of 
the mortgagor, 
evÄH after the 



Biortgage ha« been forfeited, unlefs the mort|;agee hastakpii a^ual {>o(reffioa. 
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ment thereof then duly made, came to and vefted in the 
defendant, by rcafon whereof the defendant became, and 
was, and from thence hitherto had been, and ftill was, £atom 
poflefled of and in the faid demifed premifes ; and that Cnce agaioft 
he was and became affignee as aforefaid, a year's rent had Jaques. 
become due at Chri/hnas 1779, and was inarrear." — ^The £ 456 J 
defendant pleaded^ That all the eftate, right, title, Isfc. (in 
the words of the declaration,) did not come to and veft in 
the defendant, by alßgnment thereof, and that he was not 
foffeffed of and in the faid demifed premifes in manner and 
form, i^c. — I/fue being joined upon this plea, the caufe 
came on for trial, before Buller, JuJUce^ at the fittings 
for Middle/ex^ in laft Trinity Term^ when a verdift was 
found for the plaintiff, febjed to the opinion of the court 
upon a cafe which fet JForth — *• I'hat, on the firft of Dc^ 
cember 1775, the plaintiff demifed the premifes in queftion 
to Denyj J as ftated in the declaration ; That, on the aid of 
June 1777, by indenture made between the faid Denys^ of 
the one part, and the defendant of the other part, after re-» 
citing the faid indenture of leafe, the faid Denysy (for the 
confiderations therein mentioned), bargained, fold, affigned^ 
0^nsferred, and fet over unto the defendant, his executors, 
adminiftators and alligns, the premifes demifed by the 
leafe, and all the eftate, right, ^itle, intereft, benefit of 
renewal, term of years, and time to come and unexpired, 
property, profit, claim, and demand whatfoever of the faid 
f^enysy of and in the fame, by virtue of the faid leafe, or 
otherwife howfoever, to hold unto the defendant for all thp 
reft, refidue and remainder of the faid term of 2 1 years, by 
the faid indenture of leafe demifed, and fubjeSl nevertheleji 
fo the rents and covenants therein contained^ and which are on 
the tenant's part to be paid, kept, and performed, /// ivhich 
faid indenture is contained aprovifofor making the fame void on 
payment of 1 14/. and intereft at 5 per cent, per annum in 
manner following, viz. 2 /. 17/. being half a year's iur 
tereft thereof, on the 2 1 ft of December then next enfuing, 
the further fum of 2/. 17/. on the 21ft oi June 1778, 
the further fum' of 2/. 17/. on the 21ft of December in 
that year, and the further fura of 1 1 6 /. 1 7 /. on the 2 1 ft 
of June 1779; ^^^ ^^^^^ is another provifo and agreement 
between the parties that, until default fiould be made in pay^ 
pient of the 114/. and intereft, contrary to the intent of 
the faid provifo, itfhall be lawful for the faid Denys^ his ex- 
ecutors, adminiftrators and alTigns, to hold and enjoy the 
premifes without interruption from the defendant ; That the 
intereft which became due on the faid mortgage, was 
regubrly paid up to and on the 21ft day of December 
1778 -, That the defendant neater had poffeßon of the houfc 
under the mortgage. — The queftion fubmitted to the court 
was, — Whether die plaintiff was entitled to recover the 
)Q rent 
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rent which became due at Cbri/lmas 1779, from the dc* 
^^_^^^^ fcndant. 

Eaton JVood^ for the plaintiff, — ^The only queftion is, Whether 

againft an adion of debt will lie ggainfl the aflignee of a leafe be- 
J AQU ES. fore he takes aftual pofTefTion ? In the ^ry? place, it will 
certainly lie againfl an original leflce- for years, before en- 
try. This is fettled by the cafe of Bellajts v. Burbreck (/z), 
' where it was held, that, in debt for rent, upon a leafe at 

nvUl^ the plaintiff muft (hew an occupation^ becaufe, the 
rent being due only in refpeft thereof, it muft appear to 
the court when the lefTee entered, and how long he occU'- 
pied ; but that, on a leafe y^r years y entry or occupation need 
not be (licwn, for, though the defendant neither enters nor 
occupies, he muft pay the rent, it being due by the leafe on. 
contra<i^, and not by the occupation. So in Coke Littleton 
{h) it is laid down, that a leflee for years before entry hath 
an intcreft which he may grant over to another. Secondly^ 
In what refpeft does the fituation of an aflignee differ from 
that of the original leflee before entry ? Is there more fo- 
Icmnity required in transferring property to an aflignee than 
to a Icllee ? The aflignment vefts the complete intereft of 
tlie Icffee in the aflTgnce. In Cook v. Harris (r), which 
Mas an adion of debt for rent againft the aflignee of a term. 
It is faid, by Lord Hoi/r, t^at the ancient method of pleads 
ing aflignmcnts was " viriute cujui^ the aflignee entered and 
was poffe(fedy but that this method was now difufed, for the 
aflignee had the eft ate in him before entry. If he has the 
eltate of the leflee in him, he muft be liable to the fame 
conditions to which the leflee himfelf was fubjc£l before 
entry. It is true, there, is a provifo in this aflignment that 
the leffee fliall hold the premifcs till default fliall be made in 
the payment of the intereft, but ftill the whole legal pro- 
perty vefted in the mortgagee from the time of the aflign- 
ment, and the mortgagor became his mere tenant by fufler- 
^nce, and might have been turned out by an ejedment 
without notice, as foon as there was a default of payment ; 
which there was in this cafe before the rent now fued for 
became due. Suppofe the premifes had bfeen under-let by 
the mortgagor; the mortgagee might have brought an 
aöion for the rent againft the under-tenant, according to 
the late determination of this court in the cafe of Mofs v. 
t 458 ] Galliwore (d), Suppofe there had been an aftual demife of 
the whole abfolutely to the defendant, and he had made a 
fcparate under-leafe to the mortgagor to continue till there 
fliould be a default in the payment of intereft or principal, 
could there be any doubt that, in fuch cafe, the defendant 
would have been liable to an aftion for the rent ? Here, 
the fame thing has been done in fubftance, only by one inr 

ftrument 
{a) C. B. M. 8 Pnil. 3. 1 Sa/k. (0 B. R. M. 10 WilL 3. i L. 
209. S. C, I L. Raym, 170. i?«>'/w. 367. 

(I) 46. b. (d) M, 20 Ceo. I'fupraj p. 279, 
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ftrument inftcad of two. This is very different from the j 780. 
cafe of a leafe^r /mv, where livery of feifm is neceflary, y — _ ^ 
without which the delivery of the deed is not fufficient to Eaton 
give efFeft to the conveyance. By the very terms of the again tl 
affignment, the defendant is made liable for the rent, and Jaques, 
fuhjeEl to the covenants. 

Rookej for the defendant, — This is a qucllion of great im-^ 
portance to all mortgagees. It amounts to this ; whether a 
mortgagee of a leafc for years, who has never taken pof^ 
fcffion, may be compelled by a ftranger, to fubmit to all 
the conditions and covenants in the Icafe, although he is 
willing to wave all benefit- from it. The inconvenience of 
fuch a doftrine would be monftrous. A mortgagee might 
lofe his capital and intereft, and alfo be compelled to pay 
rent, without deriving a farthing from the eflate. But 
where is the hardfhip on the landlord if the aöion is not 
fullained ? He has chofcn his own leflce ; he never de- 
pended on the credit of the afTignee ; and the only implied 
bargain he has made with the Icilec relative to alfignmcnt, 
is, that if he lets another into the enjoyment of the eilat-, 
that perfon fhall be liable. Is the defendant an aflignee of 
that fort whom the law confiders as liable ? The plaintiff 
has declared that all the edate, right, title, "i^c, came to 
the defendant, and that by reafon thereof, he became pof- 
fefled. Is this true in fact? Lord Holt's dinimi in Cook 
V. Harris was extra-judicial, and, both before and fince 
that time, all declarations in this court, againft aflignees, 
have ftated entry andjofleflion. — (Bullek, Jußice^ aflented 
to this, and faid it was fo in all the courts.) — Here, there 
was no pofTeffion ; and, befidcs, ^// the. eflate, right, ^c. 
was not aiTigned, for the court will take notice of the dif- 
ference between ah abfolute aflignment, and one which is 
conditional, and made only to fecure the payment of money. 
The point decided in Mop v. Gallhnore was, that a mortga- 
gee may diftrain for the rent, before adlual entry ; but he 
mufl give notice of the affignment to the tenant, and by 
that act he avows, inflead of waving his intcrefl under tlie 
aflignment. But the tenant could not compel him to enter, 
or receive the rent. I admit that debt lies againft the ori- r ^cg "J 
ginal leflee, before entry, becaufe, between him and the 
leflbr, there is a privity of coritraB. But here there is not, 
nor any privity of eßate^ till pofTcfTion. It will be afked, if 
the aflignee can difavow the affignment or not, as he pleafes, 
before entry ? I anfwer, that, as between him and the 
aflignor, he cannot, becaufe of the privity of contrail: be- 
tween them •, but, as between him and other perfons, he 
inay. 

IVood^ in reply, — It does not appear, upon the cafe 
ftated, that the mortgagee has waved all benefit of the 
piortgage. Indeed how could he wave it ? It was his own 

fault 
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fault to take it, and it cannot be furrendercd but by a writ* 
ten conveyance. There is no diftinöion between an abfo- 

Eaton lute and a conditional aflignment with regard to the prefent 
againft queftion. Befides, when the mortgage was forfeited, the 

Jaqxjes. afSgnment to the defendant became abfolute, and he then 
was complete owner. As to the pofieiTion alledged in the 
declaration, that is a mere inference of law, and is not tra- 
verfable. It has been decided over and over again, that, if 
a deed is declared upon, and, after dating the deed, the 
declaration proceeds vlrtuie cujus, Ö^r. the deed only, not 
the fubfequent part, can be travei-fed. After the for- 
feiture, the mortgagee might have brought an ejectment, 
and might then have recovered die mefne profits from the 
iime of the forfeiture. 

Lord Mansfield, — In point of faö, this cafe muft have 
cxifted for a century paft, in a thoufand inftances ; in this 
great town particularly, building leafes have been, and are» 
perpetually mortgaged •, and yet no inftance has been found 
where the ground landlord has attempted to charge the 
mortgagee, not in pofleflion, with the rent or covenants. 
This is a ftrong argument againfl the plaintiff, efpecially 
where the cafe is fo hard, fo unjuft, and unconfcionable» 
Numberlefs inconveniences would arife, if fuch a demand 
could be fupportedp The mortgagee never afks whether 
the rent is paid j he only looks to his fecurity ; and, when 
the principal and intereft are paid, he re-afligns. But, if 
the plaintiff is right, a mortgagee might be called upon, 
years after fuch re-affignmcnt, for arrears or breaches of 
covenant during the affignment : the confequences would 
be terrible. And all this arifes from a mere flip in the at-* 
torney, in making the conveyance; for if he had made it 
an under-leafe, by leaving a reverfion of a day in the mort-» 
gagor, the landlord would have had no pretext to call upon 

r a6q T ^^ mortgagee (/i). Though no cafes have been cited at 
•^ the bar which apply to the prefent queftion, we have found 
two in VernoHj which I will ftate, that it may not be fup- 
pofed, after this judgment, that they were overlooked.— 
The firft is the cafe of Sparkes v. Smith {b), A bill having 
been filed againft the mortgagee of a term, to compel him 
to difcovcr v;hether the leafe had not been afligned to him, 
and to perform the covenants, the court faid, that, as the 
defendant was only a mortgagee, and never had been in 
poffeffion, they would not aflift the plaintiff to charge him, 
or decree him to perform the covenants. — ^The other cafe 
is that of Pilkington v. Skalier (r), which certainly cannot 
be fupported ; for the court, there, refufed to relieve the 
mortgagee becaufe it ivas his own fault to take an affignment 
of the whole term, and not an under-leafe; but that is a 

very 

{a) Holford V. Hatch, E. 19 Gio. 3, (h) Cane. M. 1692. 2 Fern. 275. 
>/r^, 1 83. (0 C«»^- ^» «700- 2 Fern. 374. 
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very common ground of relief in equity. — ^Thefe cafes, 

therefore, leave the queftion as it flood upon the argument ^ ^ 

at the bar; and, there being no folemn well-confidered Eaton 
deciGon, we muft refort to principles. In leaies, the leflec againft 
being a party to the original contraft, continues always li- Jacobs, 
able, hotwiüiftanding any affignment ; the affignee is only 
fiable in rcfpedl of his poffeflion of the thing. He bears the 
burthen while he enjoys the benefit, an d no longer ; and 
if the whole is not pafled, if a day only is referved, he is ' 
not ii:d>le. To do juftice between men, it is neccflary to 
nndcrftaitid things as they really are, and conftrue inftru- 
ments accotding to die intent of the parties. What is the 
effcft of this ftiftrument between the parties The leiTor is 
a ftranger to it. He Öiall not be injured, but he is not en- 
titled to any benefit under it. Can we fhut our eyes and 
fay it was an abfolute conveyance ? It was a mere fccurity ; 
and it was not, nor ever is, meant, that pofleflion fhould 
be taken till default of payment, and the money has been 
demanded. The legal forfeiture has only accrued fix months, 
and if the mortgagee had wanted pofiefiion, he could not 
have entered viäfaifu He muft have brought an cjeftment. 
This was the underftanding of the parties, ajid is not con- 
trary to any rule of law. It was not an affignment of all the 
mortgagor's eftate, right, title, faj'r. 

WiLLES, and Ashhurst, Jitftices^ of the fame opinion« 
BuLLER, Jtiflice; — It was admitted at Nifi PrUuy that 
this was a new queftion [i]. I therefore could only form 
my opinion upon general principles, which I did in favour £ 461 3 
of the defendant, both from the juftice of the cafe, and the 
conftant form of pleading. But, the point being new, I 
thought it fit to be brought before the court, for their de- 
cifiDn. It has been argued, at the bar, on a fuppofed na- 
logy to different cafes. The cafe of Bellafts v. Btrrbreck {a) 
makes rather againft the plaintiff. Why is it there faid 
that a leffee for years is liable, without entry ? Becaufe the 
rent is due by him m refpeft of the contraft. But an aflig- 
nee is only liable in refpeft of the thing enjoyed •, and, 
tlierefore,tne prefent cafe is more like that nrft put in that of 
Beliafts V. Burbreck^ viz. the cafe of a leflee at will, who is 
only liable in refped of his occupation. The otjier au- 
thority mentioned on the part of the plaintiff is merely a 
diilum of Lord Holtj who was clearly miftaken as to the 
form of pleading 5 for I have looked into the precedents, 
and they always alledge " virtute cujus^ the affignee entered 
and was pojfejfed, Befides, Lord Holt does not fay that the 
affignee has the eftate in him to all purpofes before entry, 
and I admit that, to many purpofes, it paffes by the de- 
livery 

[i] It appears that, in fa£l, in Pilk- never been in pofTeflion ; but it is pro- 
ington V. Skalier, a IcfTor had recovered bable no defence had been made, 
at law againft a mortgagee who had {a) Sufra^f. 457. Npu («). 
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1780. lirery of the deed. For the reafons given by my Lord, I 
^ - - I tliink there is a great difference between an abfolute and a 

Eaton conditional aflignment, in the nature of the contraft itfelf. 

again ft In the one cafe the aflignee has the fubftance ; in the other 
Ja^ues. only a fliadow. But I do not agree with Mr. Ji^ocJ^ that 
if even the aflignment were abfolute, the aöion would lie, 
without poflelFion. There is no inflance. The diftinc- 
tion between a naked right, and the beneficial enjoyment, 
is founded in found reafon j and there arc authorities in 
Danvers's Abridgment^ Title Reut {b)y where the court de- 
clared that the ground upon which aflignecs are made liable 
is becaufe they have enjoyed the profits. I do not wonder 
that tliere are no old cafes on this queftion ; it is probably 
by means of the regifter aft, which enables ftrangers to 
pry into other people's titles, that this mortgage has been 
difcovered. But the queftion here being, whether mere 
nominal aflignees with the naked right, or only fiibftantial 
aflignees in the aöual enjoyment of the eftate, Ihall te li- 
able to this aftion, I thinkthat only thofe of the laft de- 
fcription arc liable. 

The Pcftca to be delivered to the defendant [i]. 



{h) 2 Dan, iL84. 

[1] The following cafe was deter- 
mined in this court» M, 22 Ceo, 3. 

Walker t. Reeves. 

Covenant for rent referved upon a 
leafe, by an aflignee of the reverfion 
againft an aflignee of the original lef- 
fee. The defendant //<fÄ^^i/ two differ- . 
ent pleas. The frß was demurred to. 
In xhc/eeondYit ftated, that, before the 
rent in queftion became due, he af- 
figned all the eftate, ude, 

[ 462 ] intereit, and term of years 
which he then had to come 
in the premifes, to one Riggs, hy 'virtue of 
•which affigfpnent Riggs entered, and 
was, and ftill is, pojje^'ed thereof, ^c. 
To this plea the plaintiff replied, that, 
at and alter the time when the rent in 
queftion became due, the defendant 
remained and continued in poffißon of 
the premifes, without this, that the faid 
Riggs, at any time before the rent be- 
came due, and in arrear, entered into 
the premifes, and ovaj pojfejjed thereof. 
The defendant demurred to this repli- 
cation, and ihewed for caufe, that the 
plaintiff had therein trayerfed, and ' at- 
tempted to put in iftuc, matter of law 
only, and not any matter traver fable 
or ifluable. The cafe was argued, on 
Tß'Jday^ the 9th of November i by Sowfrg 



for the plaintiff, and Chamhre for the 
defendant. Bower relied on the cafe of 
Eaton V. Jaques, and contended, that 
it followed from the do6lrine of the 
court there, that» till a fecond aflignee 
enters and takes poffeifion, the firft con- 
tinues liable to the rent and covenants. 
Chamhre faid it was unneceffary, and 
would be indecent, for him to contro- 
vert the cafe of Eaton v. Jaques, but 
infifted that the determination of that 
cafe turned principally upon the aflign- 
ment appearing to be a mortgage and 
fecurity fcr money, and not a fubllantial 
transfer of the property. That none of 
the rcafoning in that cafe was appli- 
cable to an abfolute affignment without 
entry, except the obfervation, that all 
the precedents aver adual entry and 
poflTcflion. But he infifted, that there 
were no inflances of that averment 
having ever been traverfcd ; tliat it was 
immaterial, like the allegation ** ofhc- 
ing thereunto requeßcd^^ in adlions of ^- 
ftunpfit, and many other averments as 
to time, place, ^t*. which are not tra- 
vcriable: he faid, that, in botli the 
cafes in Vernon, cited by Lord Mansfeld 
in Eaton v. Jaques, the court of Chan- 
cery took it for clear law, that cove- 
nant would lie again ft an affignee be- 
fore entry ; but that it was enough for 
him to ihew that the defendant in this 

action 
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aäionwas not liable : he was not bound 
to prove that the laft affignee was. As 
to this he cited the fame paiTage in 
Coke Littleton which Wood had done in 
Eaton V. Jaqucs, and alCo Litil, § 289. 
and 5 Co. 124. ^. to (hew what intercft 
pafles to a lerfee before entry; and con- 
tended, that as large an intereft muft 
pafs from a leflee to his affignee, or from 
one affignee to another, before entry, 
and therefore, in fuch cafes, nothing 
more remained with the leflee or mefne 
affignee, but a mere naked poflcffion, 
without any right, exadtly as if he never 
had any other right : That this was 
not fuch a privity of eßate as could fup- 
port an action of covenant : and when 
the affignment had been made, as in the 
cafe before the court, not by an original 
leiTee, but by a mefne affignee, it would 
follow, that as he had no privity of con- 
iraä with the leflbr, no ground would 
remain to fupport tJie aöion againfl him. 
Bo^er having faid, that if mefne affig- 
nees could, by fraudulent and fccret 
affignments, difcharge themfelves, and 
ftill retain the poffisffion and enjoyment 
of the eltate, it would be attended with 
great inconvenience toleflbrs. Chambre 
anfwered, that if the fecond affignment 
had been made fraudulently in this cafe, 
the fraud (hould have been averred, as 
was done in a cafe in Vent, 329. 331. 
Anon. He alfo mentioned Likcux v. 
Naßi H. 18 Geo, 2. 2 Str. 1221. as 
another authority to (hew that a fraud 
in the affignment cannot be taken ad- 
vantage of unlefs it is pleaded. — The 
court took time to confider, and on Fri- 
day^ 16 iVöi;. Lord Af/TZfj/f^-A/ delivered 
their opinion. He faid, they did not 
enter into the merits of x\\cfirß plea, 
(and of which 1 have not taken any 
notice« both for that rcafon, and be- 



caufe it was not at all 
applicable to the cafe 
in the text,) for that Eat on 

they were unanunous againft 

in thinking that the re- Ja^ues. 
plication to the fecond 
was not good, unlefs it had gone far- 
ther, and charged " the fecond affign- 
ment to have been fraudulent. By 
the affignment, the title and poffijl- 
fory right » pafled, and the affignee 
became pofleflTed in law. As to ac- 
tual poffi:;ffion, that muft depend on 
the nature of the property, whether it 
can take place. It might be a wafte or 
unprofitable ground, as feemed to have 
been die caie here. — (From the firft 
plea it appeared to be ground meant to 
be built upon.)— This cafe was by no 
means like Eaton v. Jaques, for the af- 
fignment there, being a mortgage from 
the nature of the traifladiion, it was not 
an affignment to this purpofe ; it was a 
mere lecurity ; till the mortgagee called 
for liis money, the mortgagor was to be 
left in pofleffion, and to pay the in- 
tereft; and it was not underftood by 
eitlierof the parties, that the mortga- 
gee ftiould be liable for the rent. 

In point of fadt, the laft affignment in 
this csSq of fFalKer v. Reeves was only 
as a mortgage fecurity. Therefore, if 
the plaintiff, inftead of replying that 
Rfggs did not take poffef- 
fion, had tra^er/ed, by his [ 463 ] 
replication, the allegation 
of the plea, that the defendant had af- 
figned all theeßate, title, intereft, ^r. 
and upon iiTue being joined, it had ap- . 
peared on tiic trial, that the affignment 
contained a provifo of redemption, it 
ftiould fcem that lie would have been 
entitled to a verdidl, on the authority 
of Eaton v. Jaques. 



The King agalnß Adderley. 

THIS was a rule to (hew caufe, why a fuperfedeas iliould 
not be granted upon an attachment ifi'ued againft the 
defendant for not obeying a rule, to return a writ which 
had been direfted to him when (heriiF of JVar%vickßire. 

The 

4inlefs within fix lunar months after the expiration of his office, and the 
goe« out of office it to be reckoned as part of the fix montlis« 



Monday» 
131h Nov. 

By the true 
conlhuflion of 
20 Ceo, %, f.37. 
^ a. a iher»if is 
not liable to l)e 
called upon to 
return pioceft 
daj on which be 



1780. 



46s CASES IN MICHAELMAS TERM 

The faQ:s of the cafe were 5 That the defendant went oikt 

^ ^ of office on the 1 2th of February lafty at four o'clock in the 

The King afternoon, and was not ferved with the rule in queftion 
againft till the 30th of ^w/y following. By 20 Geo. 2. r. 37. §2. 
AöDBBLBY. It is enaaed, " That no (herifFfliall be liable to be called 
•* upon to make a return of any writ or procefs, unlefs he be 
*« required [0*] fo to do within^ month after the expira- 
<* tion of his office,** and a month in law is a lunar month, 
or twenty-eight days, unlefs otherwife exprefled {a), iv- 
bruaryy in this year, confifted of twenty-eight days, and, 
therefore, if the day on which the office expired was to be 
reckoned in, to make up the fix months, the rule was 
ferved a day too late, and the defendant was entitled to the 
proteftion of the ftatute. 

On Tuefday^ the 7th of November^ the cafe was argued, 
ly the Attorney-Generalf and Wheeler y in fupport of the rule, 
and by Dunning^ on the other fide. 

Three queftions were made, viz. i. Whether the day 
of quitting the office (houldbe confidered as included in the 
fix months, or excluded ? 2.Whether the proceeding by a/- 
tachment was not irregular, the defendant being no longer 
an officer of the court, and whether the procefs ought not 
to have been a dißringas ? 3. Whether the defendant, if 
not prote£ied by the ftatute, muft pay a fine equal to the 
whole debt, or whether he was not entitled to relief, upon 
equitable circumftances to be laid before the court by affi- 
davit ? 

1. On the firß queftion, the court were, at firft, of 
opinion, that the day on which the old fheriff quits his 

E 464 3 office, was not to be reckoned in the fix months ; for there 
is no fra^ion of a day, and he might be called upon to act 
in the courfe of that day. 

2. As to xhtfecond queftion, it was argued, on the part 
of the defendant, that the fame praflice ought to obtain 
with regard to rules to return writs, and rules to bring in 
the body, and that, in the latter cafes, the proceeding 
againft the old flieriff is always by diftringas. The mafter, 
however, on being referred to by the court, certified, that 
a difference had always prevailed, and that, for not obey- 
ing a rule for returning a writ, the conftant courfe is to 
proceed by attachment ; and Buller, Jufiice^ ftated a 
reafon for the diftintlion, for he obfeived, that the writ in 
ftri£tnefs, ought to have been returned before the old IherifF 
was out of office, and therefore the contempt was a£tually 
comtpitted while he was a fervant of the court. 

3. Wxtli 

[Ö»] It is not fuffident for the party not i/Tue againft him, the only way to 

to requuc the (hcrifF to return the writ ; require him to return a writ being by a 

he;nufthave been ferved with a rule of rule and procefs of the court. R. 1/. 

court for that porpofe within the fix Jones ^ B.R»T, 27 Geo,^, 2 Term Ref. I« 

monthst otherwife an attachment can« (aj 2 Blaci. Comm* 141« 
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3. With regard to the /^W queftion, Lord Mansfield I780. 
Taid, he did not recolledi any inftance where the court had ^ _ * _| 
cxercifed an equitable jurifdiftion in fuch a cafe as this, by The King 
enquiring into the a^lual damage fuftained by the default againft 
of the defendant, and compelling him to make fatisfaäion Adderläy. 
only to that extent. The mailer then referred to, faid he 
knew of no fuch inftance s but Duller, Jußice^ feemed to 
confider, that when the Iheriff fhould come to purge the 
contempt, it would be competent for the court to moderate 
the punifhment, and not impofe a fine to the amount of 
the whole debt, though, in order to proportion it to the 
aftual damages, he thought they muft be afcertained by a 
jury. 

Lord Mansfield then obferved, that this queftion was 
not then before the court ; and Ashhurst, Juflke^ having 
propofed that the attachment fhould lie in the office for 10 
days, with liberty for the defendant to apply, in the mean 
time, to have it fet afide upon terms, a rule was pronounced 
to that cffeft. 

Afterwards, on this day, Lord Mansfield delivered the 
opinion of the court, as follows. 

Lord Mansfield, — ^We have altered our opinion on this 
cafe, upon grounds which I will mention. The old flierifF, 
on ihe 1 2th of February ^ turned over, by indenture, to his 
fucceflbr, all un-executed procefs [a). The aft, by its title, 
purports to be madc^i»- the eafc ofßjeriffs with regard to the 
return of procefs. We find, in the cafe of Bellafts v. 
Heßer y reported by Lord Raymond (/»), that it is laid down r .g- -t 
by the majority of the court, that where the computation 
is to be made^r^w an aH done (as from the fight of a bill of 
exchange by the acceptor, which was the cafe there), the 
day when fuch a6l was done is to be included. Now here 
the aft of quitting the office by turning over the writs, £s*r. 
to the new fheriil' was done by the defendant on the 12th of 
February. So, in tlie cafe of N orris v. The Hundred of Gau^ 
irisy mentioned in RolU^s Abridgment (c)y and reported in 
I Brcwn/ow {d)y which was an aft ion on the ftatute of Hue 
ts" Cry, the robbery was laid, and proved to have been, 
on the pth day oi OBoberj 13 Jac. i. and the writ was tefted 
the 9th of Oclobery 14 Jac. i. and the words of the ftatute 
of Elizabeth [e) being, " That no perfon fhall take any be- 
** nefit, isfc, except he or they fo robbed fhall commence 
•* his or their fuit or aftion within one year next afier fuch 
<< robbery^ ts'r." (/), it was held, that the day when the 
robbery was committed, was to be included in the year, 
and that the aftion was brought too late \ and judgment was 

arrefted 

(0) 20 Geo. 2, c. 37. § I. (d) I Bronvnl. 1^6. ^. C. more fully 

(^) B.R.M. 9 Wili. 3. 1 LdRaym. reported Hob. 139. 
2%o. {e) 27 EL c. 13. 

[c) 2 Roil. Mr. 520. pi. 8. (/) S 9" 
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arrefted after verdift. The words of the ftatute of 20 Ge(j: 
2. are the fame as thofe of 27 E/iz. and this being a pe- 
nal proceeding againll the defendant, who is intitled Co 
the moft favourable conftruftion of a ftatute exprefsly 
made for the eafc of iherifFs, we think the day of his 
leaving the office is to be computed as part of the fix 
months, and, therefore, the ruk to return the writ came 
too late. 

The rule for a fuperßdeas made abfolute. 



Monday^ 
13th Nov. 

If a parifli- 
ofEcer make 
an alteration 
in a poor-rate, 
after it has 
been allowed 
by two juf- 
tices, but with 
the approba- 
tion of tlie 
jtißices, he 
ihnli not be 
punifhed by 
information. 

* [ 466 ] 



The King agavifl Barrat. 

'Tp HIS was a rule to (hew caufe, why an information 
•'' fhould not be filed againft the defendant, as one of 
the overfeers of the poor for the borough of Stockbridge, 
The offence charged by the afiidavits was, that, after the 
poor-rate had been figned by the parifh-officers, and al- 
lowed by the juftices, the defendant had altered it, by- 
interlining an article of one Geary for a tenement in the 
borough. It appeared that Gearys landlord, * (fince one 
of the members returned for the borough,) had been rated 
for this tenement for the two preceding years, and the 
profecutor fwore tliat he believed the alteration \Vas made 
to fer\'C eledlion purpöfes. 

On the other fide, it appeared, that the defendant had 
the concurrence of the other parifh-officers, and the per- 
miffion and approbation of the juftices, and he pofitively 
fwore that he had not afted with any view to eleöiou 
purpofes. It alfo appeared that there was no vacancy at 
the time ; that the rates are made at Stochhridge every 
month ; and that Gearfs name had been infcrtcd in a 
fubfequent rate, which was made previous to the ele£lion, 
and had been fufFered to remain without any appeal. 

Lord Mansfield faid, that, in granting informations,, 
the court always looked to the motive : that, the defend- 
ant had afted improperly, but with the fanöion of the 
magiftrates' approbation, it was very natural for him to 
fall into fuch a miftake, and he denied pofitively having 
aöed with any view to eleftion purpofes, which indeed 
the circumftances fliewed could not have been anfwercd 
by what he had done : the crime, if any, was in the 
juftices, and they ought to have been the objed^s of the 
application : however, as the conduö of the defendant 
was irregular, the court would not difcliargc the rule with 
cofts. 

Dunningy and Leey in fupport of the rule. The Attorn 
ytey Gateraiy Widmorc^ and Burton^, for the defendant. 

The rule difchargcd. 
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1780. 

HaTI^'KINS againß MaGNALL^ Wcdncfday, 

15 th Not. 

BOWER oppofed one of the bail in this caufe, on the The keeper 
ground of his being the Keeper of the Poultry Compter, o^ * prslon 
Baldwin^ on the other fide, contended, that the rule pro- ^^""^^ 
hibiting officers from becoming bail, extends only to thofe 
of the court where the aftion is brought \ but Buller, 
Jtißice^ faid, there was no fuch diftindion [1103], and, 
though Bonver was afterwards inftrudted to wave the ob- 
jeöion, the court declared they muil rejed the bail, to 
preferve the uniformity of praöice [ 1 ]fc 



[ \ 103] ^'^^ Bolland v. Pritchard^ 
C. B.H. 12 Geo. 3. 2 BlacJ^ß. 799. 

[1] By the rules and orders of B. 
R. M. 1654. § I. " It is ordered, 
^* that, for the pre*vention of mainte- 
'* nance and brocage^ no attorney be 
*' lefTee in an ejedment, nor bail for a 
" defendant, in this court, 
[ 467 ] " in any aaion." There 
is alfo a iimilar rule in 
the fame words among thofe of C. 
B. of the fame term, 4 1 [j^]. In 
ä cafe of Boulogne v. Vautrin [1104], 
B. R. T. 18 Geo. 3. the clerk to the 
defendant's attorney was tendered as 
bail, and cbjeded to, by Dj.ig/as, of 
counfcl for the plaintiff, as being with- 
in the reafon, though not the wohds, 
of the foregoing rule, and the court 
being of that opinion^ he was rcjed- 
cd. — But if a perfon, who by the rules 
of the court is not permitted to become 



bail, fhall be put into the bail-piece, 
and not excepted to, the plaintiff can- 
not take an afllgnment of the bail- 
bond, and proceed upon it, as if no 
bail had been put in. This was de« 
termincd in B. R. E. 22 Geo. 3. Sat. 
27 Apr. in a cafe of Tbom/on v. Rou^ 
bell. — The attorney for the defendant 
was one of his bail. The plaintiff did 
not except, but, confidering the bail- 
piece as a mere nullity, took an af- 
lignmcnt of the bail-bond, and brought 
an aftion upon it. Mingay mowt^ to 
flay the proceedings, and the court 
held that the aflignment was irregular, 
for that the bail-piece was not void ; 
the attorney, although he ought not 
to have been bail, and was puniihable 
by the court, being liable to the plain- 
tiff, who, by not objcfting, had ac- 
cepted his fccurity. Bo^tr for the 
plaintiff [f 105]. 



[i^] And by a rule of that court, 
M. 6 Geo. 2. It is ordered, that no attor- 
ney of this, or any other court, or any 
pradlifmg as fuch, (hall be bail in any 
fuit or adion depending in this court. 
And on the cpnilruäion of that rule, 
the court held in Laing v. Cimdale, C 
B. M. 29 Geo. 3. H. Bl. 76. that it 
extends to the articled clerks of attor- 
neys. But, in a criminal cafe, the 
defendant's attorney may be bail for 
hiro. Tims in Rex v. Bowes, the de- 
fendant was carried down to Bedford 



affizcs, Aug. 1787, under a rule of 
court, before Ash hurst, Jußice, to 
give bail on articles of the peace ex- 
hibited againil him by his witL, Lady 
Strathmore. One of the bail was ob- 
jedcd to as being his attorney; but 
As H H u R sT, JuJHce, he Id that the rule 
did not apply in criminal cafes. How- 
ever, the other bail appearing iniufH- 
cient, the defendant was remanded. 

[f 104] Since reported, Cooc/. 828. 

[t '05] ^'^'^^ Jackjon V. Trimio-, 
C. B.H. 18 GiQ. 3. 2 Blaekfl. 1180. 
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Wcdncfday, 
151h Nuv. 

It is not Aif- 
ficient for the 
plaintiff, in 
an affulavit 
to hold to 
bari, to fwcar 
that the de- 
fendant is in- 
debted to him 
in To much 



t4^8 ] 



Cope and Another ogainß Cooke. 

/^N Tkurfday^ the 9th of November ^ Mingny had obtain-' 
^^ ed a rule to (hew caufe, why the defendant Ihould 
not be difcharged, on filing common bail, on the ground 
that the alFidavit on which he had been arrellcd, did not 
ftatc the nature of the demand with fuihcient certainty. 
The words were, " That the defendant was indebted to 
" the plaintiffs /// 200/. upon prcmifei.*^ 

Bower ^ this day, (hewed caufe, and faid, that all the 
ftatute [a) had been conllrued, (in the different cafes,) to 
require, was that the faö of the debt being due fhould 
be ftated with certainty, not argumentatively, and by re- 
ference to evidence. That, in this particular cafe, the 
circumftanccs were long and complicated, (the adtion be- 
ing a fpecial ajfumpfit on an undertaking relative to the 
f.i J of a chance in the Iriß Lottery^) and it would have 
been impofllble to fet forth the ground of the demand 
without ilating the whole fubftance of the declaration. 
He admitted that the original affidavit could not now be 
amended^ nor its dcfeös fupplicd by a fupplementary 
one [f 106]. 

The court were of opinion, that the affidavit was too 
general, but would not allow the defendant the cofts of 
the application, which M'wgay had moved for. 

The rule made abfolute [j^ *]. 



{a) 12 Geo, I. c. 29. § 2. 

[f 106] Vide Reeks v. Grcrtcmant 
C. B. H, 4 Geo, 3. 2 Wilj, 224. 
f5» But by the prefent practice of 
the court of C B. it (hould fecm 
that fuch fupplcmcntal affidavit may be 
filed. Hohfin v. Campbell, C. B. T. 
29 Geo. 3. //. BI. 24c. 249. 

[& •] So an affiaavit that the de- 



fendant is indebted to the plaintiff " in 
" 23/. in f rover,'* is bad. Hubbard 
v. Pacbeco, C, B, E, 29 Geo, 3. H, 
BI, 2 iS. Fide alfo Sheldon v. Baker, 
B. R, H, 26 Geo. 3. I Term Rep, 83. 
Da^vis v. Muzziu^b:, B. R. E, 27 Ges, 
3. I Term Rep. 705. Mackenzie v. 
Maekenzie, B. R, £, 27 Geo, 3. I 
Term Rep. 716. 



Saturday, 
iS'.hNov. 

An infurance 
being made 
without in- 
tereft» and 
the premium 
paid, the in- 
jured (hall 
Act recover 
back the pre- 
^mium after the 
ibip has ariived 



LowRY and Another agaitifl Bourdieu. 

'T^HE plaintiffs had lent to Laivfon^ captain of the Lord 
•■• Holland Eaß Indiaman, 26,000/. for which he had. 
given them a common bond, in the penal fum of 52,000/. 
While he was with his (hip at China^ the plaintiffs got a 
policy of infurance underwritten by the defendant and 
others, which was in the following terms : ** At and from 
** China to London^ beginning the adventure, upon the goods 

" from 
fafc. 
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** from the loading thereof on board the faid (hip at Can^ 1 780, 
** ton in China, Ö'f . upon the faid ßipy Isfc, from and im- 1 _ _ j 
«* mediately following her arrival at Canton in Chv.a^ va- Lowry 
** lued at 26,000/. being the amount of captain Fotrick againit 
** Lawfon's common bond, payable to the parties as fhall Bourdieu. 
** be defcribed on the back of this policy -, and it bears 
«* date the i6th day of December 1775 ; ^"^> ^" ^^^^ of 
*^ lofs, no other proof of intereft to be required tlian the 
*< exhibition of the faid bond : warranted free from aver- 
•< age, and without benefit of falvage to the infurer." — 
At the head of the fubfcriptions was written, " On a bond 
•* as above expreJfedJ^ — Captain Law/on failed from China, 
and arrived fafe with his privilege, (as it is called,) or ad- 
venture, in London J on the ift of July 1777, none of the 
events infured againft having happened. The receipt of 
the premium was acknowledged on the back of the policy. 
In 1780, the infured brought this aÜicn for a return of 
the premium^ on the ground that, the policy being without 
intereft, the contradl was void. The caufe came on before 
Lord Mansfield, at Guildhall^ at the Sittings after the 
laft Trinity Term^ when his Lordfliip was of opinion, that 
the policy was a gaming policy, prohibited by the ftatute 
of 19 Geo, 2. c. 37. and both parties equally guilty of a 
breach of the law ; that the rule, therefore, of tneiicr eß 
conditio poffidentis was applicable to the cafe, and the 
plaintiffs could not recover the premium. A verdift was 
accordingly found for the defendant, agreeably to his 
Lordfhip's direction : but, the next morning, he exprefTed 
a doubt as to the propriety of his opinion, becaufe <he 
money had been paid upon an executory agreement which 
could never have been completed ; and, the firft day of C 4^9 ] 
this term, Bear,^'oft obtained a rule to fhcw caufe, why a 
new trial fliould not be granted. He infilled, that the 
contraft was to be confidered as executory in its nature, 
the premium having been paid before the rifk commenced. 

Thi§ day, caufe was fliewn, by the Attorney General, 
Coivpery and Dunning. 

They contended, that, in truth, and fubftantially, the 
plaintiffs had an infureable intereft. That, though this 
was, in form, a policy on the ihip and goods, yet the 
bond was ftated, in the very body of the policy itfelf, as 
the real intereft of the infured. If there was no infure- 
able intereft, yet, as the plain tifi^s paid the money with 
their eyes open, and not under any miftake of the law ; 
OS ^hey exprefsly ftipulated that the bond ftiould be, be- 
tween them and the underwriters, the only proof of in- 
tereft tliat ftiould be required, or, in other words, that 
It ihould pafs for intereft, as between them, whether the 
Jaw confidered it as fuch or not j as they moft undoubt- 
c^\j would have called upon the defendant if the ftiip 

E 3 had 
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1780. ^^^ ^<^cn loft ; the court will not affift them in rccover- 
]_ - - _} ing the premium^ although paid upon an illegal confidera- 
LowRY tion. It may be faid that, in cafe of a lofs, the law would 
agjinlt not have compelled the underwriters to pay. T/jat may 
-BouRDi£u. y^ ^^yg . ^y^. j^ ^rculd have been difhonourable in them 
to refufe, and the principle in fuch cafes i«, that the court 
ought to remain neutral. If the underwriters had, in faft, 
paid, the court would not have affifted them in recover- 
ing back their money, in an action for money had and 
received. Many cafes of the fame fort were mentioned 
by Lord Mansfield at the trial, where money, the pay- 
ment of which could not have been compelled by law, 
having been aöually and voluntarily paid, it cannot be 
recovered back in an adlion ; as, for inftance, money paid 
by an infant, or on time-contraHs for the price of ftocks. 
As to the payment of the premium ^ though there is a re- 
ceipt for it on the policy, yet it is well known that, in 
point of faß, it is never paid at the time of underwriting, 
but remains an article in the current account between the 
broker and the underwriter. 

Bearcrofiy on the other fide, argued, that as the plain- 
tiffs could not have recovered for the lofs, and had made 
the infurance under a miftake of the law, not with an 
intention to aft againft it, they ought to recover back the. 
fremiumy as paid without any confideration. It happens 
[ 470 ] every day that the premium is recovered back when it has 
been paid upon a miftake in point of law, if no fraud or 
illegal intention appears. The parties here were guilty of 
a blunder, and nothing more. If they had intended a 
fraud upon the ftatute, they would not have ftated the. 
nature of their fuppofed intereft in the very policy itfelf. 
There are cafes where even on a policy clearly illegal 
the premium has been decreed to be paid back, in a court 
of equity. In Willingham v. Thornborough {a\ upon a bill 
brought to be relieved againft an illegal policy, the court 
made it a condition that the plaintiff fliould return the 
premium. If it is faid, that the reafon of that decifion 
was, that it is a rule in courts of equity never to give re- 
lief, even in cafes of grofs fraud, without ordering what 
is really due on either fide to be paid, that rule will ap- 
ply, and ought to govern, in the prefent cafe, for this 
court has often faid, that mercantile queftions ought to 
be decided in the courts of law according to equitable 
principles. 

Lord Mansfield, — It is certainly true, in many in- 
ftances, that firft thoughts are beft. I am now very much 
inclined to my firft opinion. There are two forts of po- 
licies of infurance 5 mercantile and gaming policies. The 
firft fort are contraÖs of indemnity, and of indemnity 

only ^ 
{a) Cane. H, i6go. Prcc. in Cbanc* 20. 
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only ; and from that principle a great variety of decifions 
and confequences have followed. The fccond fort may , 
be the fame in form, but in them there is no contraft of 
indemnity, becaufe there is no intereft upon which a lofs 
can accrue. They are mere games of hazard 5 like the 
cad of a die. In the prcfent cafe, the nature of the in* 
liirance is known to both parties. The plaintiffs fay, 
<* We mean to game ; but we give our reafon for it ; 
*^ Captain Law/on owes us a fum of money, and we want 
** to be fecure in cafe he {hould not be in a fituation to 
«* pay U3." It was a hedge. But they had no intereft ; 
for, if the fliip had been loft, and the underwriters had 
paid, ftill the plaintiffs would have been intitled to re- 
cover the amount of the bond from Law/on, * This then 
is a gaming policy;^ and againft an aft of parliapient ; and 
therefore it is clear that the court will not interfere to alDfl: 
either party : according to the well known rule, that, in 
pari ikljtloy iifc. Not that the defendant's right is better 
than that of the plaintiffs, but they muft draw their re- 
medy from pure fountains. I have returned to my old 
opinion ; fometimes you mifs the mark, by taking too 
Jong an aim. 

WiLLES, Jußice^ — I fliall make no apology for differing 
from the reft of the court, in a cafe where fuch great abi- 
lities have entertained two different opinions. The pre^ 
mium has been paid, and yet no^rifk run \ for the policy 
■5^'as void from the beginning, and the infured could not 
have recovered from the underwriters if the fhip had been 
loft. But I cannot think it a gaming policy. It does not 
appear to me that the parties had an idea they were en- 
tering into an illegal contraö. The whole was difclofed, 
and they thought there was an intereft. This was a mif^ 
take, but it is a new point of law. The cafe cited from 
precedents in Chancery is not perhaps decifive, but it goes 
a great way ; and it would be very hard that a party 
(hould lofe what he has paid under a mere miftake. I 
think in confcience the defendant ought to refund the 
premium» 

AsHHURST, Jußice^ — I am clear that there ought not 
lo be a new trial. A policy of infurancc ought to be a 
mere contraft of indemnity, and nothing more \ but here 
the money might have been paid twice \ which ftiews de- 
cifively that this was a gaming policy. 

BüLLER, Jujiice^ — It is very clear to me that the plain- 
tiffs ought not to recover. There was no fraud on the 
part of the underwriters, nor any miftake in matter of 
fa^. If the law was miftaken, the rule applies, tliat /§•- 
norantia juris non excufat. This was a mere gaming po- 
licy, without intereft. There is a found diftinöion be- 
tween contrails executed and executory, and if an aftion 

£ 4 ia 
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1780. 5s brought AÄTith a view to refcind a coiitradl, you mud da 
[_ - - i it while the contraft continues executory, and then it can 

LowRY only be done on the terms of reftoring the other party to 

againrt his original fituation. There was a cafe of JValker v^ 
^0VRDX£u. Chapman fome years ago in this court, where a fum of 
money had been paid in order to procure a place in the 
Ctißoms, The place had not been procured, and the par- 
ty who had paid the money having brought his a6lion ta 
recover it back ; it was held, that he fhould recover, be- 
caufe the contradl remained executory. So, if the plain-, 
tiffs in the prefcnt cafe had brought their aftion before 
the rifk wa§ over, and the voyage finifhed, they might 
have had a ground for their demand -, but they waited till 
the rifk, (fuch as it was, not indeed founded in law, but 
rcfling on the honour of the defendant,) had been com-i 
plctely run. It makes no difference whether tlie premium 
was paid before the voyage, or after it. 

The rule difcharged [C?']. 

C 47^ ] Lord Mansfield faid, he defired it might not be un- 

dcrftood, that the court held, that, in all cafes where 
money has been paid on an illegal confideration, it can- 
not be recovered back. That in cafes of opprefFion, when 
paid, for inflance, to a creditor to induce him to fign a 
bankrupt's certificate, or upon an ufurious contract, it 
may be recovered, for, in fuch cafes, the parties are no^ 
in part delißo [a). 

ri^T yi^e Andree v. Fletcher^ B» R» Geo, 3. in/ra, p. 695. Note [3]. Smtflf 

£, 29 Geo. 3. 3 Term Rep, 266. where v. Brom/ey, N, Pr, E, 1760. infra^ 

it was held that a premium paid, on a 696. Jaques v. PHJey, C, B, T, 2$ 

re-affurance void by 19 Geo. z, cap, Geo, 3. H, Bl. 65. Cockjhot v. Bennett y 

%n, cannot be recovered bach. B, R, M. 29 Geo, 3. 2 Term Ref^ 

(a) FUe Jones v, Barkley, T, 21 763. 766. 

Saturday, Brown agatnß Rivers. 

i8tli Nov. 

If a perfon 'IT HIS was an aöion of ajfumpfit brought by the plaintiff 

who has been ^ as payee of a promiffory note, drawn by the defend- 

difrharged by ant, for 45/. bearing date the lit of November 1777, and 

*" *"^?^^*^"^ payable to the plaintiff, or his order, twelve months after 

lÄion^^ancT" date. The plaintiff had pledged his note with one Crowe 

recovers, on for 2o/. In November 1 777, the plaintiff was arrefted and 

apromiflfory imprifoned, and, in Jitne 1778, was difcharged under the 

'^rtbTc^fo infolvent aft of 18 Geo. 2, c. 52. This note was not in- 

him^befor^ fertcd in the fchedulc of his efFe£bs delivered in at the 

his impriibn- time of his difcharge [a). There was an indorfement on 

ment, but it by the plaintiff in favour of Crowe^ and fome difpute 

*f ^ ^'h^ ^'!*f ^^^^^ between the counfel, whether this indorfement was 

charge, and* nia^e prior or fubfcqucnt to the imprifonment, but it 

which was WaS 
not inferted in his fchedulc« he ihall hold (he money <t a truftee for his afliguees» 

{a) 18 Geo. 2. r. 5a. J 12. 
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was admitted that the note was pledged before the im- 
prifonment. The declaration flated the infolvcncy of the 
plaintiff, his difcharge, and that the note not being paid Brown 
when it became due, he had, after his difcharge, redeem- againft 
cd it from Crowe, The caufe was tried before Lord River«, 
Mansfield, at the Sittings after lafl Trinity Term^ and a 
verdift found for the plaintiflF, with damages to the full 
amount of the note. 

On Wednefiayj the 8th of Novefnber^ Morgan obtained 
a rule to Ihew caufe, why the verdift fhould not be fet 
a(ide, and a nonfuit entered ; and, this day, the cafe was 
argued, by the Attorney General ^ for the plaintiff, and 
Dunning and Morgan^ for the defendant. 

On the part of the defendant, it was contended, that, 
by the operation of the ftatute, § 14. this note became 
veiled in the clerk of the peace, and, by his aflignment, 
in the aflignees ; that the plaintiff had no longer any in- [[ 473 ] 
terell in it, and could not hiaintain the aöion. 

On the other fide, it was faid, that the plaintiff had an 
intercft in the note, to the amount of the 20/. and the 
aäion could not be fpHt. He could not fue for that 
fum, and tlie afBgnecs for tlie balance. Parties having 
different portions of interefl in a note, cannot bring fe- 
parate aftions. The plaintiff was intitled to recover the 
whole, but would be a truftce for his creditors as to the 
balance beyond the 20/. 

Lord Mansfield, — As between the plaintiff and de- 
fendant there can be no doubt. The plaintiff mud reco- 
ver the whole, and pay over, what exceeds the fum he 
has advanced fince his difcharge, to his affignees. 

The rule dlfcharged* 



Den, Leflee of Taylor, ogainß 
of Abingdon. 



The 



Earl Tucfcfay, 
aift Nov. 



HP H E leffor of the plaintiff having recovered a judg- 
-*- ment againft the defendant, fued out an elegit of his 
lands in the county of Berks^ upon which an inquifition 
was taken, and returned by the flieriff; and this ejeft- 
ment was brought to obtain pofl'effion under the elegit. 
The caufe came on for trial before Perryn, Barofiy at die 
jSummcr Ailizes for Berkfljire^ on Tuefdayy the 25 th of 
July 1780, and the inquifition being produced, it appear- 
ed, that it mentioned by name all the different farms and 
tenements of the defendant's cftate in the county confift- 
ed, with their value, the number of acres in each, be the 
fame more or lefs, the tenants' names, yearly value bc- 
jpdcs reprizes, and the clc^r yearly amount of the whole ; 

and 



Upon an ttegit 
the OierifFis 
not bound to 
deliver a 
moiety of 
e.ich paiticu« 
lar tenement 
and farm, but 
only certain 
tenements, ßfr« 
mnking in 
valui a moiety 
of the whole. 
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1780. ^"^ then, repeating the names of a certain number of 

l_ - - ^ them, their number of acres more or lefs, and yearly 

Den amount, it found that thofe particular farms and tenc- 

again ft ments were a true and equal moiety of all the faid lands 
Xx)jdABiNc- 3,j^ premifes of the defendant in the county, <« which 
'f moiety of the faid lands and premifes, I, the faid fhe- 
** rifF, on the day of taking this inquifition, have caufed 
«^ to be delivered to the leflbr of the plaintiff, by the 
** price and extent aforefaid, £5*r." Upon the produöion 
of this inquifition, Cowper^ on the part of the defendant, 
t 474 ] objeöed, that the elegit had not been duly executed, and 
that the inquifition was void on the face of it, for that a 
moiety of each f^rm ought to have been extended and 
delivered to the leflbr of the plaintiff, and not a certain 
number of diftinft farms, an)ounting, in value, to ?, moiety 
of the whole. This objeöion being flated, and a pafl'agc 
in Gilbert's Evidence (0), taken from Ventris [b)y cited 
in fupport of it, the Judge, and counfcl on both fides, 
agreed that a cafe fhould be fared, fetting forth the in- 
quifition, in order tp take the opinion of the court j fub- 
jetl to which opinion a verdict waß found for (he plain-i 
tiff. 

Two days afterwards, a fimilar caufc, between the fame 
parties, came on, before Buller, Jußlcey at Oxford^ and 
a cafe was alfo faved in that caule, which was to abidq 
the decifion of the court on the former. 

This day the queflion was argued, by Baldvßifh for thq 
plairitiff, and Cowper^ for the defendant. 

Baldwin contended, that the metliod in which the writ 
had been executed, and the inquifition taken, was entirc-r 
ly confonant to the ftatute of 13 Edw. i. Jlut, i. r. 18. by 
which the proccfs by elegit was introduced. The words 
of the flatute are, " The fherif}' fhall deliver to, (the 
<< plaintiff,) all the chattels of the debtor, (fave only his 
<^ oxen, and beads of his plough,) and the one half of his 
*' landy until the debt be levied, upon a reafonable price 
** or extent :" There is nothing in thefe words that im-f 
ports that the moiety of each farm or field is to be ex- 
tended. Their natural fenfe is, that a moiety in value 
ihall be delivered. The words of the writ purfue exaftly 
thofe of the flatute ; and all the precedents in the book« 
of prafticc, from Raßall to Lilly ^ refemble the inquifition 
in the prefent cafe {c). In fome inflances they do not 
even mention the particular lands. In Brooke's Abridge 
menty Title Elegit (rf), it is exprefsly laid down, <* That, 
** if elegit iffue againft one who hath two manors, the 
•< flieriff may deliver one of the manors to the plaintiff, 

« in 

[a) 54. Townjb. Judgements I.* 17. 35, Lillt 

(h) I Fent. 259. 574. 

(f) Raft. zbz. Clift. 877. 883. {d) PL i^. 12 Edw. ^. 2. 
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^ in the name of a moiety of the whole, and is not bound j 780. 
<* to deliver a moiety of each manov ; and fo of two acres; ^ ^ 

f< and this feems to be when they are of equal value." Den 

The only cafe to be found, which feems to warrant the againft 
do£lrine contended for on the part of the defendant, is ^^'^ Abinc« 
that of Lord Stamford v. Nedhivn^ in Levlnz (h). The ^^^' 

report of that cafe by Levinz is very ihort and imperfeft, £ 475 ] 
but it feems to be die fame which is reported, under a 
different nnrnc, viz. Lord Stamford v. Hobart^ in Slder^ 
fin (r) ; for that i» mentioned as of the fame year and term ; 
and, by tliat account of the cafe, it appears, that the on-, 
)y queilion was upon a fuggellion that there had been ^, 
falfe return made to the elegit^ and on the manner in which 
the defendant could get rid of it. It is true, that, in a , 
vari. ty of cafes, it is laid down, that, upon an elegit^ the 
fhcrilF mud fet out the moiety delivered, by metes and 
hounds, I'hus in Füllen v. Birkbeaky reported in Carthew (rf). 
Lord Holt fays, " If, upon an elegit^ the fhcrifF deli- ' 
f* vcreth a moiety of a houfe without nietes and bounds^ 
*f fuch return is ii!." In that fuppofed cafe, as there arc 
not two liüufes of equal value, certain parts or rooms^ 
equal in valusi to a moiety, mud be fet out ; but the rea- 
fon given by Holt^ viz. that the return is ill for the t^w- 
certainty^ fliews that the only objeft of the metes and 
hounds is to afcertain and dilHuguifh the parts extended 
and delivered in execution, liiere is a cafe in Hut- 
ion (f), to the fame purpofe. But there is no decifion, nor 
diclumy except tlie cafe in Levinz, which authorizes the 
opinion that a moiety of each particular field, or farm, 
mull be extended. The great inconvenience which would 
attend fuch a method of executing the writ is extremely 
obvious. 

Cowper relied on the cafe in Levinz, as dircöly in 
point ; and infifted, that the plain interpretation of the 
words of the ftatute were in his favour. 

Lord Mansfield having alked him, what he faid to 
the precedents, he anfwered, that he conceived they were 
no authority [i]; and, befides, that they differed from 
one another. 

Lord Mansfield, — Mr. Baldwin, you need not reply : 
the reafon of the thing is flrongly with the practice, and 
\n your favour, 

BULLER, 

{b) B. R. H. 16 y 17 Car, 2. i Thomas, upon a demurrer, zn entry in 

Ltv. 160. the old book of entries is cited, and 

(0 B. R. H, 16 ^ 17. Car. 2. relied on, by Brooke, Ch. J. and 

I Sid. 239. Saunders, J. zs an authority to öiew 

(d) B. R, T, 10 U'ill. 3. Carth. the proper form of declaring in an 

453. aftion for a falfc return, under 23 H. 

(0 16. 6. c. 15. Plowd. 118. 126. 129, 

[1] |n the cafe of Buckley v. Rite 
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1780. 

Den 
again ft 
Lord Abing- 
don. 
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BuLLER, Juflice^ — ^There are many other cafes, befides 
what have been cited, which fhew that the inquifition 
and return are * good, although feparate lands have been 
extended, provided it does not appear that they amount 
in value to more than a moiety of the whole 5 i Salk. 
563. I Sid. 91. Cro. Car. 319. Mr. Cowper^s argument 
goes not only to every farm, but to every clofe and field. 
In (hort, the writ could not be executed according to his 
idea, but by delivering an undivided moiety. Yet mod 
clearly tliat is not the meaning of the ftatute, for it is 
agreed the moiety extended mull be fct out by metes and 
houfids f 1 ]. I take the meaning to be, a moiety in value \ 
which is afcertained by the jury. 

The Pojiea to be delivered to the plaintiff. 

upon the argument. There was no 
decifion in that cafe, the court differ- 
ing in opinion ; and the only queilion 
was, wheiher the return could be 
qualhed upon motion, it not appearing 
that poffefrion had been delivered by 
metes and hound i. 



[ij " L'execution per force d'un 
*' eUgit ferra fait del moyety per mctas 
** et boundas^ 8c nemi, per ntie t^ per 
" toutn^* Dalt. 13c: Cites 31 j^Jl 
but I can find no fuch pafTage in tUe 
Book of Jffi7:e, The cafe in i Fent. 
2^9. {/upray p. 474. Note (^), ) which 
is referred to by Ctlberti was not cited 



Tucfilay, 
lift Nov. 

If oyer is 

granted of 
any inftrii- 
ineni of re- 
cord, and it 
is fet forth, 
although ihe 
party was not 
intitled to 
fuch oyer, 
yet he /hall 
be thereby 
intitled to 
take the 
whole inftru- 
ment as pait 
of his adver- 
fary's plea. 
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Jeffery againß White. 

^RESPASS for taking cattle ; Plea, That they wero 
'■' taken damage feafant \ Replication, a right of com- 
mon ; Rejoinder, ftating, by way of inducement, part of 
a private a6l of parliament for inclofing the common, and 
an allotment, by the commifRoners, of the locus in quo to 
the defendant, and traverfing the right of common ; Oyer 
prayed of the a£l:, and granted j the whole a6l fet forth ; 
and then, Demurrer to the rejoinder \ and caufe affignedj^ 
that it was not fliewn by the rejoinder that the allotment 
had been made according to the direciions of the a£l as 
fct forth 5 Joinder in demurrer. 

Boiuer, for the plaintiff. — Lawrence, for the defendant. 

For the defendant, it was argued, that a party is not 
entitled to oyer of a£ls of parliament, and that it cannot 
be granted, becaufe they are not in the power of the 
court-, and, for a fimilar reafon, the party who relies upon 
them, cannot make profert, becaufe he has them not to 
produce. That the plaintiff ought to have pleaded the 
record of the adl, in a furrejoinder, and thereby have given 
the defendant an opportunity to take iffue upon it. That 
by the plaintiff's fetting it forth upon the oyer^ and then 
demurring, the defendant was precluded from that ad- 
vantage, and the plaintiff enabled to (late it in whatever 
manner he plcafed. That the court, therefore, ought to 

confider 
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1780. 



Jeffbry 

again ft 
White« 



confidcr the vjcr and recital of the aö, as a mere nullity ; 
and that, upon what appeared in the defendant's rejoinder, 
the allotment was regular, and therefore the defence was 

fufficient. „ , r 

Bonwer admitted, that o'jcr could not be compelled of an 
»a of parliament [<ö"] 5 but infilled, that, as it had been 
in faä granted, the party who had demanded it was en- 
titled to confider the, whole of what was fet forth as 
making part of his adverfary's plea. For this he cited 
6 Mod. 27- I ^aund. 31Ö, 317. and other authorities. 

Judgment for the plaintiff. 

[Ö*] Nor of a record, as letters Amery^ B. R. H, 26 Gee. 3. 1 Term 
patent inroUed in Chancery ^ Rex v. Rep, 149. 



GoODRiGHT, Leflee of Hare, Widow, againß 
Ca TOR and Others. 



Wcduclllay, 
32d Nov. 



iifes in the 
fettlem«nt, 
and the fet« 
tlor having 
granted an 



THIS was an ejeclment brought to recover the poffef- A« cftate be- 
fion of certain lands in the county of Kent. Upon *"S conveyed 
the trial, the jury found a fpecial verdiö, which fet forth, fe«?emcnt to* 
(as far as is material to^be ftated,) as follows : truftces, to the 

That Lord Bolinghroke was feifed in fee, (inter cdia^) of ufc of the fet- 
the premifes mentioned in the declaration : That, by in-f ^'?'" /^'' 'i^» 
denture bearing date the 7th of September 1757, reciting, deJaoverrand 
(inter alia^) an intended marriage between him and Lady with a power 
Diana Spencer y in confideration of fuch intended marriage, to ihe let tlor, 
and for other confiderations therein mentioned, his Lord- ^*^*^ *J?* ^^^ 
ihip covenanted with Lord Pembroke and Lord Gui/ford, Jiiftecs toi^« 
parties thereto, that, in fix months after the folemnization yoke «// the 
of the marriage, he would convey to the ufe of /. S. and 
W. B. alfo parties thereto, certain manors, lands, iffc. 
therein mentioned, for 99 years, for the purpofe of rai- 
fing a certain yearly fum for the feparate ufe of Lady Diana^ 
during her and Lord Bolingbroke^s joint lives, remainder to eiUxc for hit 
the ufe of Lord Bolingbroke for his life, without impeach- •^"^'/'j *" 
mentofwafte, remainder, after his death, to truftees, for ^^3^"^^^. 
500 years, without impeachment of wade, to the ufe and vocation Tub- 
intent that Lady *Z)/^/;/ß ftiould take and enjoy a certain year- fequent there- 
ly rent, during her life, for her jointure, and upon other ^^^ *-K*^h'^ 
trufts ; remainder, after the determination of fuch term, to J|^j|^ the con- 
the firft and other fons of the marriage, in drift fettlement, fent of the 
with remainders over ; That the premifes in queftion were truftees, (hall 
part of thofe contained in the faid indenture ; That in ""P^ ^^*^^ ^^^ 
the fame month of September 1757, the marriage took ef- for^hl» hfe — 
icGt i That by indentures of leafe and releafe, of the 3d Aaual entry St 
and 4th of November 1765, in purfuance of the indenture not neceffary 
of 1757, and in performance of the covenants therein ^o^aJ^eadyan* 
contaiaedi Lord Bolingbroke conveyed to the faid Lord j^f^J ©fa' 
^ Perhbroke daufc in a 

leafc to rc-cntcr for non-payment of rent« 
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Pembroke and Lord Guilford^ the premifes in the deed of 
_ _ 1757 contained, upon the fame trufts, and for the fame 

Good RIGHT ufes, as were in the faid deed ijientioned, with a power td 
againft Lord Bolitigbrohe^ during his life, and the truftees during 
Cxtor* jj^g minority of the children oif the mattiäge, to grant 
Icafes for three lives, or for thirty-one years, (fuhjeR to 
certain reßricfions^ and folemnities particularly Jet forth;) 
That, in the faid releafe of the 4th of November i']6^i 
was contained a provifo of the tenor following, viz. " That 
*' if at any rime during the life of the faid Lord Baling-^ 
•* broke it fhould be thought convenient by him, and the 
•* truftees, or the furvivors, or furvivor, and the heirs of 
«* fuch furvivor, to fell, difpofc of, or exchange, all, or 
** any part of the faid fettled eftates, and lay out the 
** money arifing therefrom in the purchafe of others to 
«< be fettled to the fame ufes, it (hould be lawful fct 
*< Lord Bolingbrokcj notwithftanding the faid ufes and li-i 
** mitations, with the confent of the truftees, by any deed 
** or deeds with or without jiower of revocation, to be fcal- 
•* ed and delivered by him, and the truftees, in the prefence 
'* of two or more witnefles, to revoke^ determine^ annuls and 
^* make void, all and every the ufes, eflates, ^^'^{ß^t ^^d limita^ 
•* tionsy powers, provifoes, authorities, and agreements^ there^ 
•* in before limited, declared, created and contained, of and 
•« concerning the premifes fo to be fold, difpofed of, or 
** exchanged, and by the fame, or any other deed or wri- 
^* ting, to be fealed, and with fuch confent as aforefaid, 
«* to limit the fame premifes, or any of them, whereof 
•* the ufes fhould be fo revoked, to the faid truftees, up- 
*' on truft, that they, with the confent and approbation 
•' of Lord Bolingbroke, fignified by a deed under his hand 
** and feal, fhould abfolutely fell and convey the fame to 
*• any purchafor, or purchafors, his or their heirs, exe- 
«* cutors, or adminiftrators, or fhould limit any fuch new 
** ufes, or trufts of the fame, as fhould be» requifite for 
r ^yp 1 ^* cflfefting fuch fale, difpofition, or exchange, and that, 
•* on payment of the purchafe-money, it fhould be lawfiri 
•* for the truftees to fign receipts for the fame, which 
** fhould be fufficient difcharges to the purchafor, or pur- 
^< chaforsj and that when any of the faid premifes fhould 
*^ be fold, for a valuable confideration in money, and fuch 
•* receipt fhould be given, and alfo when any of them 
«' fhould be fold, difpofed of, or exchanged for, or in 
<* lieu of any other manors, l^c. and the fee fimple of 
•* fuch laft mentioned manors fliould be vefted in the 
•• faid truftees, all and every the premifes, fo fold, difpofed 
•* of, or conveyed in exchange, fhould be, and remain 
*^ for ever, thenceforth freed, and abfolutely difcharged 
** from all the ufes, e/lates, trußs, declarations, powers, pro^ 
*^ vifoes, and agreements^ in and by the faid indenture of re» 

« leafe 
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•« leafe limited and declared concerning the fame, and I780. 
*< then, and from thenceforth, thefe prefents, and the ^ _ _ j 
<< grant and releafe herein before contained, and hereby GooDRioHr 
•< made, (hall be and inure, as to fo much of the fame againft 
«* premifes as (hall be fo refpeftively fold, difpofed of, Catok. 
«< or conveyed in exchange, to the only ufe or behoof of 
«' fuch purchafor or purchafors, or of fuch other perfon 
** or perfons to whom the fame (hall be refpedbively fold, 
<^ difpofed of, or conveyed, and of his, her, or their heirs 
•' and affigns, fuhjeci only to fuch leafes^ as before fuch fak 
•* or exchange fball have been made thereof^ purfuant to the 
•^ powers herein before contained ;** That on the 24th of 
July 1770, by an indenture between Lord Boltngbroke and 
Margaret Harcj widow, (the leflbr of the plaintiff,) reciting 
that his Lordfhip had executed a bond to the leflbr of 
the plaintifl^, conditioned for the payment of an annuity 
of 500/. during his life, by quarterly payments, and that 
he had agreed to fecure the faid annuity upon certain 
cftates, and that they Ihould be conveyed to her for that 
purpofe, it was witnefled that, in purfuance of fuch agree- 
ment, and in confideration of 3000/. paid to him, for 
the purchafe of the faid annuity, he granted, bargained, 
fold, and demifed, to the faid Margaret Hare^ [inter alia^) 
certain eftates, at Becienhanty in Kent^ which eftates were • 
the premifes mentioned in the declaration, and part of 
thofe contained in the deed of 1757, to have and to hold 
the fame for 99 years, if he fhould fo long live, fubje£l: 
to a pepper-corn rent, if demanded ; That, by the fame 
indenture, he covenanted, that he then flood lawfully feif- 
cd of an eftate for his life in the premifes ; That, by the 
faid indenture, it was provided, declared, and agreed, 
that the faid premifes were fo demifed to the faid Mar- 
garet Hare^ upon an agreement, and to the intent, that r 480 ] 
the (hould leafe back the fame to him, and his aiTigns, 
for 98 years and 11 months, if he fhould fo long live, 
under the rent of 500/. per annum ; That an indenture 
of re-demife, bearing date the 25th of July 1770, in pur- 
fuance of the above agreement, for the (aid term of 98 
years and 1 1 months, if Lord Bolingbrcke fhould fo long 
live, was made by Margaret Hare to him, fubjeft to the 
rent of 500/. per annum, payable quarterly, and that fuch 
laft-mentioned indenture contained a provifo, that, if the 
faid yearly rent of 500/. fhould be behind, or unpaid, in 
part, or in all, by the fpace of 2% days, after any of the 
quarterly days of payment, although no demand thereof 
Jhould be lawfully made, it fhould be lawful for the faid 
Margaret Hare to re-enter ; That memorials of the faid 
indentures of the 24th and 25th of July 1770, were duly 
inrolled in Chancery, before the commencement of the 
a^on, in purfuance of the ftatute of 17 Geo, 3. c. 26. ;. 
13 "^ ^ That, 
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1780. That, by an aft of the 8th of Geo. 3. the marriage be- 
^ - - ) tween Lord Bolhtgbrohe and Lady Diana was diflolved^ 
Good RIGHT and it was enaöed that fhe ihould, during her life, re- 
againft ceive 800/. a year out of the premifes contained in the 
Cator.. deeds of 1757 and 1765, with power of diftrefs and en- 
try, to fecure the payment thereof, and that the yearly 
fum for her feparate ufe, and alfo the jointure fettled on 
her, as aforefaid, fhouJd ceafe and be void ; That, by in- 
denture of the 2oth of OHober 1773, between Lord B<h 
lingbroke and the truftecs in the deed of the 4th of No^ 
veinber 1765, reciting that deed, and the power of revo- 
cation above fet forth, and that it was thought convenient 
by Lord Bolingbrohey and the truftees, to fell the cftate3 
therein mentioned, (being the fame with thofe granted 
and conveyed by the faid deed of the 4th of Novnnber 
1765,) and to lay out the monies arifing from the falc 
thereof, in other lands, to be fettled to the fame ufes, and 
fubjeci to the fame powers, provifoes, {5"r. the faid Lord 
Bolingbrokcy by virtue and in purfuancc of the power to 
him given by the faid deed of the 4th of November 1765, 
and in execution thereof, did, with the confent and ap- 
probation of tlie faid truftees, limit and appoint all the 
faid cftates, to the ufe of the faid truftees, upon truft, and 
to the intent that they, with the confent of Lord Boiingbroie, 
fliould fell and convey the fame to any purchafor or pur- 
chafors, and Ihould limit, create, £5*^. fuch new trufts, 
of and concerning the fame, as fhould be neceflary for 
executing and efFedling fuch fale 5 That the defendant 
E 481 ] , contrafted with Lord Bo/ingbroke for the abfolute purchafe 
of the faid eftates, free from incumbrance, (except as in 
the faid indenture of releafe, hereinafter mentioned, of 
the 22d of OElober 1773, is excepted,) for the price of 
19,688/. ; That, for conveying the fame to the defendant, 
the truftees and Lord BoUn^roke^ on the 21ft of OBober 
1779, for the confideration therein mentioned, bargained 
and fold the faid eftates, (the fame including the premifes 
in the declaration mentioned y) to the defendant, to have and 
to hold the fame for a year, fubjeft to a pepper-corn rent, 
if demanded, to the intent that a releafe of the fame, in 
fee, might be granted to him ; That, accordingly, by in- 
denture of releafe of the 22d of O^ober 1773 > reciting 
the releafe of 1765, the deed of 1757, the deed of the 
20th of OBober 1773, ^"^ ^^^ contrad with the defend- 
• ant -, the faid truftees, with the confent and approbation 
of Lord Bolingbrohcy releafed to the defendant, all the faid 
cftates, Ö"r. in the deed of the 20th of Oßober fpecified, 
to the ufe of him and his heirs for ever ; That the faid 
laft-mentioned indenture was duly executed, according to 
the tenor of the power of revocation and fale^ in the deed of 
the 4/Ä of November 1765 ; That the prcmifc« in the de- 
6 claration 
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claration mentioned were part of thofe fo rekafed to the 1 780. 
defendant ; That the indenture of the 24th and 25th of \ _ / 

July 1770, were not, nor was either of them, nor any Goodright 
mcumbrance created by them, or either of them, except- again ft 
ed, or mentioned by the indenture of releafe, of the 22d Catch. 
of OSioher 1773 ; '^^^^ \jOtdL Bolingbroke^ by Virtue of the 
faid indentures of the jrf and 4/Ä of November 1765, was 
tenant for lifej and in the actual poiTeffiön and receipt of 
the rents and profits of the premifes in the declaration 
mentioned, at the time of the execution of the deeds of 
the 24th and 25th of Jtdy 1770 5 That the defendant, at 
the time of his corttraft for the aforefaid purchafe, and 
of making the indentures of the 21ft arid 2 2d of OEloher 
1773, had due notice of the indentures of the 24th and 
25th oi July 1770, and of the yearly rent, or annuity, there- 
in mentioned ; That the defendartt, und certain other pcr- 
fons, were, at the time of bringing the ejeöment, and at 
the time of the trial, in poflcflion of the premifes in the 
declaration fpecified ; That a quarterly payment of the 
annuity had beert, and ftill was, in arrear, for 28 days ; 
And that on the 14th of June^ &c. (fublequent to the 
expiration x)f the 28 days,) the leflbr of the plaintiff de- 
mifed to the plaintiff; That, by virtue of fuch demife, he 
altered, &c. 

This fpecial verdift was argued, on Tuefday^ the 2ifl [ 482 ] 
of November y by Morgan ^ for the plaintiff, and Rous^ for 
riie defendant. 

Morgan faid, he fuppofed it would be contended, on 
the other fide, — i. That the revocation of the ufes of the 
releafe of 1765, by that of die 20th of October 1773, had 
i^iade void the demife to the lefTor of the plaintiff. In 
a:if\ver to this, it ought to be coniidered, what the powers 
incident to a tenant for life are, and how far thofe powers 
were rcftrained, or narrowed, in this particular inftance, 
by any thing contained in the releafe of 17Ö5. The fpe- 
cial verdiiSt exprcfsly finds, that Lord BoUngbrohe was te- 
nant for life. Now, that a tenant for life may grant any 
intcreft for years deterhiinable with his own life, without 
incurring a forfeiture, is clearly fettled by the authorities 
cited in 2 Bacon* s Abr. 279. viz. 8 Go. 45. and Co. Litt* 
233. Then, as to the efFeä of the leafing power, and of 
die power of revocation, in tlie releafe of 1 765 ; the ßrß 
can only regard fuch aös as Lord BoHngbroke was thereby 
authoriz-d to do^ which might afFeö: the interefl of thofe 
in remainder, after the determination of his eflate for life* 
It cannot affcö: the powers incident to his eflate for life. 
To have rcftrained him in that rcfpe£t> would have been 
repugnant to the very nature of the intereft granted to 
him. But the demife to Mrs. Hare was not an a£t which 
could affect the reverfion ; and it hath nothing whatever 
to do with the leafing power, nor was it at ail necefTary 

Vol. U. F that 
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that It fhould be made under any of the reftriftions rc- 
quired thereby. With refpeO: to the power of revocation 
GooDRiGHT in the releafe of 1765, that could only extend to fuch 
againft eltates as fhould exiil in Lord Bolingbrokcj and the truftees, 
Cator. 3j ^i^e x\mt of executing the deed of revocation. It could 
not poffibly enable the tenant for life to annul acts done 
by himfelf, and which, under that very deed which creat- 
ed the power of revocation, he had a power to do* Be- 
fides, it does not appear that Mrs. Hare was acquainted 
with the power of revocation, and, therefore, (he is 
to be confidercd as a purchafor for valuable confidera- 
tion, without notice^ The defendant, on the contrary, 
bought the eftate with full knowledge of this incumbrance, 
and, therefore, took it fubjeä to the charge. — But, 2. It 
will be contended, that this is an aftion brought by the 
leflbr of the plaintiff, as landlordy againft the defendant, 
as tenant, and that the circumftances are not fuch as en- 
title her, under the ftatute of 4 Geo. 2. r. 28. § 2. to bring 
[ 4^3 ] ^^ ejeclment, ivithout reentry or demand. But it muft be 
confidered, that an entry by the plaintiff // fiund by the 
verdi^f and indeed the defendant could not have obtained 
a fpccial verdift, witliout confefTing leafe, entry, and 
oufter. As to a^uai entry , it has been folemnly determined 
in the Common Pleas, while Willes, Chief Jußice, prefided 
in that court, that it is only neceflary in the üngle cafe of 
avoiding a fine [i]. 

Rousj for the defendant, — i. Denied that any fuch ge- 
neral rule had been laid down as had been juft mentioned. 
He contended, that it was clear, from the wording of the 
ftatute of 4 Geo, 2. r. 28. § 2. that demand, and aSlnal re-' 
entry, in all cafes between landlord and tenant, are only ta 
be difpenfed with, where there is half a year's rent in ar- 
rear, and no fulficient dillrcfs to be found on the premifes.. 
* Here only a quarterns rent is ftated to have been in arrear, 

and, as it is not found that there was not fufficient diftrefs,. 
the court, according to all the rules of conftruing fpecial 
verdiäs, muft imply that there was. — 2. It is clear that 
Mrs. Hare knew Lord Botingbroke was only tenant for life, 
as fhe took her annuity for his life, not for her own. It 
muft, therefore, be prefumed, that fhe had recourfe to the 
fcttlement creating his eftate for life, and, if fo, fhe muft 
have known of the power of revocation, and therefore took 
the conveyance, knowing, if he fliould execute the powcr^ 
that fhe would be reduced to the fecurity of his bond. It 
is true, Cator was acquainted with the conveyance to Mrs- 
Hare, but, as he was advifed that it did not bind the eftate 
after the revocation, and he gave the full value, his con- 

fciencCi 

[i] The cafe here alluded to, the to be that of 7^«i/« y. Prichard. CE. 

name of which was noi recolleäed, at Jtf. 30 Geo. 2. cited ia Law ef K. Pir^ 

the time, by any one at the bar, feenu id. 1775» P* '^l* 
10 
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fcicnce is not affefted. If he had lool^ed to the value of 1780. 
her incumbrance, which is ftatcd to be 3000/. and had ^ _ . j 
deducted that from the full price, it would have been a Good right 
fraud upon the truftces. At any rate, how far he (hall be ap^inft 
afFedled by the notice of Mrs. Harems grant, is for the con- Cator. 
fideration of a court of equity. The legal eftate muft de- 
pend on the conftruftion of the fcttlemcnt of 1 7 65. A 
tenant for life who has only a qualified or defeafible intereft, 
cannot alien the eflate, for his own life, difchargcd from 
the qualifications which afieöed it in his hands ; and Lord 
Bolinghrohe^s eftate for life was qualified^ and fubjecl to the 
operations and confequences of the power of revocation. 
The intereft of the truftees, and all the claufes and powers 
of the fettlement, having been created in confequence of a [ 484 ] 
marriage contraft, were for valuable confideration. In the 
power of revocation, the only exception is with regard to 
leafes made purfuant to the leafing power. Is it not, 
therefore, the obvious conftruöion, that all other incum- 
brances, not made purfuant to that power, were to be 
afFeäcd by the revocation ? 

Morgan^ in reply, obferved, that this aöion was brought 
on the exprefs control between the parties, by which Mrs. 
Hare was entitled to enter, if any payment fhould be in 
arrear for 28 days, not under the ß a tute of Geo. 2. As to 
the other point, he-^id that the demlfe by Lord Bolingbroke 
to Mrs. Hare ought to be confidered as a reiinquifliment, 
pro tanto^ of his power of revocation ; and it would be a 
grofs abfurdity, if, after he had received 3000 /.on the 
fecurity of his life eftate, he could re-inftate himfclf by an 
a£l of his own, and entirely relieve tlie eftate from that in.- 
cumbrance. 

Lord Mansfield,— The defendant in this caufe has 
turned the lefibr of the plaintiff twice round, upon former 
occafions, by objcöions in point of form [i]. It would 
be very unfortunate, if he were to fucceed a third time 
in a fimilar attempt. — As to xhcfecoiid point, was an actual 
entry ncceflary in this cafe ? I have always taken the dif- 
tinclion to be, that, where entry is neceflary to complete 
the landlord^! title^ (as when a power to re-enter is refeiTcd 

to 

[ I ] The leflbr of the plaintiff bad mifed, a farm in Surry, which farm was 
Ärft brought covenant againll the de- not fold to tTie defendant ; and a cafe 
fendant, as affignee of the eilate« right, being referved, and the queftion ar- 
tidc, ^r. granted by her to Lord Bo- gued, (as ftatcd fupra, p. 1 84. Note 
liagbrekei die defendant pleaded, that [21],) it was held, that he could not 
the eftate, right, tide, l^c, of Lord be fued as affignce. Afterwards, an 
Bolingbroke, in the premifes demifed ejeftment was brought, but the leflbr 
by her to Lord Bolingbrcke, did not of the plaintiff having negleded to in- 
come to him by afTignmcnt : And on roll the annuity, according to 17 Gi-ö, 3. 
the trial it appeared that, befides the c, 26. ihe was nonfaited alfo in that 
eftate in Kent» Lord Bolingbroke had de- a£üoii. 
xnif:d to he-, and that ftic had re-d?^ 

Fa 
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1 780« ^^ ^^^ ^^ ^^^^ °f non-payment of rent^) there, the confef*- 
y^ - - f fion of leafe, entry, and oufter, is fufhcient ; but thut 
Good RIGHT where it is requifite in order to rebut the dtfendartt's title ^ 
againft aöual entry muft be made. This is the cafe when a fine 
Ca TOR. is to be avoided. In thö cafe of Donner v. Forte/cue^ which 
was much argued, both here, and in the Houfc of Lords («), 
I find the counfel could not ftate another inftance, 
where aclual entry muft be made. The claufe of the fta-* 
f 48 c 1 ^^^^ °^ ^^°' ^' ^* ^^^ confufed, but I think it meant only 
to provide a remedy in cafes of vacant pofleflion, altliough 
etiler matters are thrown in. My prefent opinion is, that 
aftual entry was not necefTary in this cafe. Thatj furely, 
could never be the intention of the parties, where the 
right of re-entry is exprefsly referved, if a quarter's rent 
Ihall be in arrear for 28 days. — With regard to the ßfj} 
point, I cannot frame a doubt upon it. Undoubtedly 
Lord Bolingbroke had a right to do what he did. It is A 
right which arifes out of the nature of his citate. Th^i 
queftion is, Whetlier the fame Lord Bolhi^broke who has 
made this demife, for a valuable confideration, can be au- 
thorized to revoke it under any power in any fcctlement ? 
for, by the power, the revocation muft be executed by kwu 
There is a grofs fraud attempted, in this cafe, either upon 
Catory or on Mrs. Hare. If Cator did not know of the in- 
cumbrance, there was a fraud upon him. But it is found 
tliat he knew of it ; and, tlierefore, the fraud was upon 
Mrs. Hare. — If the defendant's counfel can find any cafe of 
this fort, where a£lual entry has been held neceflary, let 
them mention it to the court. 

WiLLEs, Jtißice^ of the fame opinion. 

AsHHURST, JujVicey of the fame opinion. He recol- 
Icfted the cafe in C. B. alluded to by Morgan^ and alio a 
cafe of Aftiin v. Perkins^ in this court, to the fame efte<ft. 

Bui.LER, Jitßice^ — I am entirely of the fame opinion, 
as to the queftion on the efteft of the revocation. With 
regard to the other, I think it proper it fhould be enquired 
into. 

This day. Lord Mansfield, delivered the ultimate 
opinion of the court, as follows : 

Lord Mansfield, — We have looked very particularly into 
the cafes for two hundred years back, and we find a great 
deal of contrariety on the queftion, whether an a6lual en- 
try is neceflary, in order to maintain an ejediment, on a 
claufe of re-entry, for non-payment of rent : but, in the 
inoft diftant period, the better opinion has been, that it is 
not. This was Lord Hale's opinion, and is mentioned as 
fuch, and as that of Lord Chief Jußicc Scroggs, by Lord 

Holt» 

, (tf) LawofA^. Pr.ed. 1775»?. *°4* ^'^* *• * ^^^* 1086. ^ Andr. 125* 
icrrington V. Parkburß, B. R. H. II 

IZ 
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Holt, in the cafe of Little v. Heaton [a). But wc look I 780. 
upon it as having been fully fettled, in 1 703, by the opinion 1 _ _ , ; 
of all the judges, upon deliberation, and confideration of Good right 
all the cafes, that aöual entry is only nccefiary to avoid a againlt 
fine[i];* and fo the praftice has been ever fince. The Cator. 
reafon of the thing is agreeable to the praftice, for it is ab- « r ^3^ t 
furd to entangle men's rights in nets of form without mean- 
ing J and an ejeftment being a mere creature of the court, 
framed for the purpofe of bringing the right to an ex- 
amination, an adtual entry can be of no fervice. In the 
cafe of fines it is required by a pofitive rule of law, and 
clearly neceflary under the llatute of 4 Anney c, 16. (^). 
I have a firing of all the cafes on this fubjecl, but it would 
be very unentertaining and unnccefTary to ftate them. Mr. 
Rotis alfo contended, that a demand of the rent was necef-^ 
fary. There feemed to be fome weight in that point, upon 
the reafon of the thing ; and, on looking into the cafes, it 
appears, to have a foundation in authority (r). But, kere^ 
by the exprefs terms of the leafe, the demand is difpenfed 
with. The a£l of 4 Geo, 2. is very perplexed ; but the 
meaning certainly only is, that, where there is no ftipu- 
lation in the leafe for entry without demand, you may, 
notwithftanding, enter without demand, provided fix 
months rent is in arrear, and there is not a fufncient dif- 
irefs ; otherwife, in fuch cafes, you muft make a de- 
mand. 

Judgment for the plaintiff, 

{a) 1 Jn. N, Pr. 2 Ld. Raym. 750. ejeflment, to maintain trcfpafs for the 

1 Sali. 259. S. C. Holt. 264. mefne profits againfl one who was oc- 

[1] J^. If adual entry is not alfo cupier when the title accrued, but not 

neceflary, in order to prevent the ope- at the time of the ejedbnent. Law of 

ration of the ftatute of limitations, 21 N, Pr, ed. 1775, p. 87. 
y^f. 1. f. 16. Vide LaiAj o/N. Pr, ed. {h) § 16. {c) 2 Ld. Raym. 751, in 

'775» P« >02. t^' So held on a trial Marg. c3* Fide, alfo, Cro. El. 15. 

at bar in Ford v. Crcy, B, R. H. 2 Anne^ where it is faid to have been held, that 

•' unltfs there be fome fpecial reafon to in the cafe of land, the demand mufl be 

*' the contrary." i Salk. 285. Aftual on the moil notorious place of tlie land, 

entry is alfo necefiary, in order to and, of a houfe, in the hou/e^ 
enable a perfon who has recovered in 



The King agalnß Read. Wcdncfday, 

lid Nov. 
TJ ULE to fhew caufe, why this and five other convic- A con via ion 
"*^ tions upon the mutiny aft (d)^ for not quartering of- l>y a juftice of 
ficcrs, fliould not be qualhed. The objeftion was, that the P**" *? ^^^» 
evidence was not fet forth. The conviciion run thus : foriVthc «vi- 
** Whereupon, witneiTes being examined on oath, and the dcncc. 
^ faid William Read having neglcfted, or refufed, to at- 

« tend, 
{d) §71. 

F3 
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1780. *' tc;nd, after being duly fummoned, to anfwer fuch com- 

1 ' _ J " plaints and informations, and having duly confidered on 
The King " the evidences, I the faid Edivard Dyne Tcra oi o^wixoxiy 

againft «< that the faid William Read did refufe to find fuch proper 

Read. « quarters for the faid Thomas Davis^ as by the faid a£t 
** are directed to be found ; and I do, accordingly, ad- 
** judge and convift, fe^r." 
[ 487 ] Peckhr.m^ in fupport of the conviftion, infifted, that the 

faft was fufficicntly ftated to fhew on what ground the ma- 
giftrate founded his judgment. 

B. Hunter was on the other fide : but the court, without 
hearing him, faid, the queilion was not open, and that the 
conviftion could not be fupported [ i ]. 

The conviöion quaihed. 

[1] Vide Rexv, TJbeed, M. 5 Geo, 2. 4 Burr, 2063. t3» Rex v. Bryan, H. 

2 Str. 919. Rfx V. KilhtyE. 7 GVfl. 3. 11 Geo. 2. Andr. 81. 



Wednrrday, DoE, Leflec of FoNNEREAU, againß 

FONNEREAU. 



lid Nov. 



Ai cftate to A. T pPON a fpecial verdift, in an aftion of ejeftmcnt, which 
^^ ^andTlf. ^^^ ^"^^^ before Lord Mansfield, at the Sittings for 

mitation of the Mlddlefex^ after Eaßer Term^ 19 Geo. 3. the faß s were : 
iarac cftate to That Claude Fonnereau^ being feifed in fee, by indenture, 
the heirs of the bearing date the I ft of Apr'tl 1735, and made between him 
*^^r*ih loh* ^"^ ^^^ eldeft fon Thomas Fonnereau^ in confideration of na- 
theeftatc by tural love and affeftion, did give and grant to the faid 
the deed was Themas Fonnereau^ and his afligns,' the eftatc in queftion, to 
voluntary, and }^y]^\ ^1^^. fame to him, and his afligns, from Michaelmas 
thrtcftaio?"* then lall part, for life, without impeachment of wafte, at 
and is jccitcd ^^ ^^^^^^ ^^ ^ pepper-corn, if demanded : that Thomas, the 
In the will,) fon, entered, and was feifed in his demefne as of freehold, 
do not unite fo f^^ \y{^^ the reverfion in fee remaining in the father -, and 
*' dlftc-ull* ^^'^^ ^^ father, on the 27th of "June 17.38, devifed the 
but the heirs of ^"^^^ revcrficn in the words following; — "Whereas I have 
liis body talc« " fettled my eftate, called Chriß-Church, at Ipfivich, in 
hyfurcbafi.-^ ii Suffolk, (the lands in queftion,) upon my eldeft fon TJ^. 
''^fTatc^toS " Fonnereau, for the term of his natural life; my will is, 
after a good * ** *^"^ ^ ^^ hereby, from and after his deccafe, give and de- 
executory d«. ** vife the fame to the heirs male of his body begotten in law- 
vife thereof to << ful marriage, and, in default of fuch iffue, to the ufe and 
oHhe'b^d^'^of " ^^^ool of my fecondy third, fourth, and ßfihfons^kvtXTiMj, 
^ from and* ** fucceflively, and in remainder, one after anotlier, as 
After the de. " they e\'ery of them are in priority of birth, andfeniority of 
ccafc of ^, and « age, and of the feveral heirs male begotten in lawful mar- 
limited on de- i< riage, of the body and bodies of my (aid fons refpeftivel jr 

ifrüe'isa"good •' ifl«"^S* 

executory devife 5 vcfting, either in foßfffn^ on the death of ^. without leaving iffuc- 
malc, or at a remain^ after an tßate tail, on bis death leaving iiTue-male. 
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** ifluing, the elder of my /aid fons^ and the heirs male of 1 780, 
«« his body, to be always preferred, and to take, before 1 L ^ 
•* the younger of my faid fons, and the heirs male of their Doe 
** bodies 5 * and, for want of fuch iffue, to my right heirs :*' agtinft 
that the teftator, afterwards, on the 5th of -^/>r/7 1740, Fonn«R«av. 
died, feifed of the faid reverfion, leaving the faid Thomas 
Fonttereau his eldeft fon, Claudius Fonnereauy (the leffor of L 408 j 
the plaintiff",) his fecond fon, and three other fons : that, 
after the death of the teftator, his eldeli fon Thomas^ being 
feifed of tlie premifes as the law requires, covenanted to 
levy a fine, for the purpofe of making a tenant to the /r^p- 
dpe^ which he afterwards did, and fuffered a recovery, to 
the ufe of himfelf in fee : that afterwards, on the 6th of 
January 1779, Thomas devifed to the ufe of his nephew 
martin Fonnereauj (the defendant,) for life, with divers 
remainders over : that Thomas^ foon after making his will, 
died feifed, without leaving, or ever having had, any law- 
ful iflue whatfoever, and without having ever been mar- 
ried : that the leflbr of the plaintiff", in 1779, ^^^^ an ac- 
tual entry into the premifes, for the purpofe of avoiding 
the fine levied by his brother Thomas, 

The cafe was argued, in Trinity Term, 19 Geo. 3. (/?), by 
Rocke for the plaintiff', and JVilfon for the defendant ; and 
again, in Hilary Term, 20 Geo, 3. {b) by Hillj Serjeant, 
for the plaintiff", and Dunning for the defendant ; and, in 
Eaßer Term following (r), Lord Mansfield delivered the 
opinion of the court, in favour of the defendant. A few 
days afterwards, however (J), his Lordfhip direfted, that 
the judgment fliould be ftopped, and the cafe argued again 
in the enfuing term. Accordingly, there was a third ar* . 
gument in Trinity Term, 20 Geo. 3. {e) by the Solicitor Gf- 
neral for the plaintiff, and Grofe, Serjeant, for the de- 
fendant ; after which, the cafe ftood over till this day, 
ivhen judgment was given for the plaintiff". 

There were two general queftions in the cafe; i. Sup- 

pofing the limitations over to the fecond, and other fons, to 

have been good in their creation, whether they were not 

.barred and deftroyed by the recovery ? 2. Whether thofc 

limitations were not void from the beginning? 

If Thomas, the fon, took an eftate-tail, it was clear that the 
limitations over were barred, and the title of the leflbr of the 
plaintiff deftroyed. But fuch an eftate-tail could only have 
veftcd in Thomas ; either, i. by coupling the eftate for life, 
fettled upon him by the deed fet forrfi in the fpecial verdift, [ 489 ] 
with the limitations to his heirs-male in the luill, fo as to 
bring this within the rule in Shellefs Cafe (f) , or, 2. by 

conftruing 

(a) Friday, i8 June 1779. (0 Tueßay, jo May 1780. 

(^) Tueßay, 8 February 1780, (/) C B. T. 23 £1. i Co. 93, k. 

{c\ Friday» 14 April 1780. 104. a. 106. b* 

\d) Tuefdaj, 18 Jpril 17Z0. 

F4 
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1 780. conftruing him to have taken fuch eftate-tail under the will 

\ f If Thomas took only an eftate for life, then the recovery 

Doe could not bar the limitations to the fecond and other fons, 

againft Jf they were good in their creation ; and therefore, on this 

foNNEREAU. fuppofition, it was neceflary for the defendant to infift, 

that thofe limitations were executory devifes, and void, as 

being limited on too remote a contingency. In confe- 

qucncc of thefe different views of the cait-, there were 

four different heads of argument infifted upon by the coun- 

Icl for the plaintiff. 

1 . They contended, that the limitations to Thomas in tlie 
deed, and to his iffuc-male in the will, could not be 
coupled, fo as to make the words of the latter words of 
defcent^ and to veft an eftate-tail in him. 

2. That an eftate-tail to Thomas could not be raifed from 
the words of the will. 

3. That the limitation to the fecond fon, was an irrme^ 
diate devife of the rcverfion after Thcvias's life, by which 
an eftate-tail in that reverfion vefted in the fu-cond fon 
Claudius^ (the leffor of the plaintiff,) immediately on the 
teftator's death, with fucceffive vefted remainders over to 
the other younger fons. 

4. Or, if it ftiould be held that the fucceffive devifes to 
the younger fons were all future and executory, then, that 
they were not within the reafon and principle upon which 
executory devifes had been held void as being too remote. 

On thefe ^«r heads the fubftance of the arguments for 
the plaintiff was as follows. 

I . The rule in Shelleys Cafe, only applies where the firfl 

and fubfcquent limitations arc in the f.)me inftrumcni. 

\ The words are ; " Wlien the anceftor, by any gift cr 

<* conveyance, takes an eftate of freehold, and, /// the fame 

** gift or coniHyance^ an eftate is limited, cither mediately 

" or immediately, to his heirs in fee, or in tnl, that lil- 

•* ways, in fuch cafes, ** the heirs'^ arc words of limitation 

*' of the eftate, and not words of purchafc (t/)." The 

court noivy (when the feudal reafons for v.liich it was in^ 

L 49® Ü troduced have ceafed,) will not be inclined to extend the 

rule ; as it tends, in moft inftances, rather to defeat than 

give effcft to the real intention of the teftator : and, 

though fome authorities may be mentioned where it has 

been, perhaps, carried farther in fom-^ refpccU than the 

words above cited import, yet, upon a review of all the 

cafes on the fubjeft, fo far from their being any dccifion to 

warrant the application of it to the cafe of limitations in two 

different conveyances, it will be found that the contrary 

has been determined. In the firft Inßitute {b) Lord Cohe 

cxprefles himfelf thus : *< If a man feifed in fee, make a 

" feoffment in fee, (and depart with his whole eftate,) and 

" limit the ufe to his daughter, for life, and, after her 

•* deceafe, to the ufe of his fon, in tail, and, aftey, to 

« the 
{a) I Co, 104. <?• {h) Co, LinL zz. b. 
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** tlie ufc of tlie right heirs of the feofFor-, in tliis caf^, 1 780« 
** albeit, he departed with tlie whole fee-fimple by the ^_ "- - j 
•* feoffment, and limited no ufe to himfelf, yet hath he a Dob 

•* reverfion, for whenfoever the anceftor takes an eftate againft 
*« for life, and after, a limitation is made to his right heirs, ^o^^'^*^^^^« 
** the right heirs Ihall not be purchafors •, and here in this • 
** cafe, when the limitation is to his right heirs, and right 
** heirs he cannot have during his life, (for non eß Lrres «y/- 
« vcntis) the law doth create an ufc in him during his life, 
** until the future ufe cometli /// ejjcj and, confequently, the 
** right heirs cannot be purchafors ; and no diverfity when 
** the lano creates the eftate for life, and when the party.** 
This extends the rule in Slt/feys cafe, to that of a rcjultifig ufe 
for hfe, but ft ill that refulting ufe arifes upon thc^/;;.v con- 
veyance which creates the limitatioti to the heirs. In P/- 
bus V. Mltferd [a)y a father covenanted to ftand feifed ** to 
•* the ufe of his heirs tnoUy begotten or to be begotten on the 
•* body of his fecond nvrfe ^ and there, too, it was held by 
Lord Hale, Wild, and Rainsford, Jnßires^ againft 
TwisDEN, Jtifttcey that an ufe for life in the father arofc 
bv implication, which united with the exprefs Umitatioa 
to the heirs male by the fecond wife, fo as to make him te- 
nant in fpecial tail ; but ftill, this implication arofe upon 
the fame conveyance which created the exprefs limitation. 
In Goodman v. Goodright (3), it is manifeft, from the rea- 
foniug, both of the counfcl and the court, (although there 
was no exprefs opinion given,) that it was not thought the 
eftate given to the niece, by the articles y could unite with 
the limitation to the heirs of her body by another hulband, 
inthewilL Thefe authorities, therefore, (which may per- [ 491 ] 
haps be cited on the other fide,) do not carry the rule to the 
cafe of two different conveyances ; nor can any pofitive de- 
cifion be found that does. The only inftance of a doubt 
having been entertained, was by Lord Keeper Jpyighty in 
the cafe of Clifton v. "fachfon (r), who is ftated to have faid, 
that " all the authorities are only in the affirmative ; that, 
^* if by the fame deed, they (liall confolidatc ; not nega- 
** lively ; that, if by different deeds they fhall not." But 
there was no determination in that cafe ; and he was clearly 
miftaken as to the authorities. In Cranmcr's Cafe (//), Dyer, 
Chief Jtißice^ exprefsly fays, that, " if a leafe is made to 
** A for life, the remainder to the right heirs of B^ and 
^* B purchafeth the eftate of A^ the eftate in remainder is 
** not executed, fir it is not conveyed by the grant of the firß 
** grantor^ but by the aEi of another perfon after the grant.* 
So, in Snow v. Cutler {e\ a huft)and and wife being feifed 
of a copyhold eftate, to them and the heirs of the hufband, 
the hulband furrendered to the ufe of his will, and after- 
irards devifcd to the heirs of the body of the wife, if they 

fliculd 
(a) B. R. T. 2^ Car, 2. 1 Fentr.'^'ji. {c) Cane, 11. 1704. 2 Fern, 486. 
{b) M. 33 Geo. 2. % Burr, 873. ^ide \d) C, B. 16 El/z, 2 Leon. 5. 7. 
fffr^* {e)B.R. T. 16 Car.2.\LevAi^9i}0, 
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fliould attain 14 years, and, though the court differed on 

fome of the points in the cafe, and did not give judgment. 

Doe yet they all agreed that the devife to the heirs of the hody 

againft of the wife, was not a remainder to her, but an executory 
FoMNCRSAV. devife, « for although the wife had an cftate for her life, 
** yet this is a new devife, to take place after her death, 
** and is not a remainder joined to her eftate." And, 
again, in Moore v. Parker (j), A having iffue B his fon, 
fettled lands, on the marriage of B^ to the ufe of B for life, 
remainder to the wife of B for life, remainder to the firll 
and other fons in tail, with reverfion to himfclf in fee. 
Afterwards, A devifed the fame lands, to fuch iffue-male as 
B fhould have by any other wife, in tail-male, and, in cafe 
of failure of iflue-male in By to his grand-children by his 
daughter C, in fee. B fufFered a recovery, and died with- 
out iflue-male. Holt, Chief Jußicey doubted as to the 
reverfion devifed to the grand-children, bccaufe there was a 
prior devife, to pcrfons not in ejfe^ per verba de prafenti i 
but he was clear that the devife to B*s iflue-male, by any 
other v/ife, could not be tacked to the eftate for life, be- 
caufe that was limited by another conveyance ; and, in this, all 
C 492 ] the other judges concurred [i]. Laft:ly, in Hopkins v. 
Hopkins {b)y LordHARDWiCKE, in citing Pibns y, Mit/ord, 
fecms clearly to have thought that tlie rule ought not to be 
carried farther than it had been in that cafe (r). 

2. It will be impoflible for the defendant's counfel to 
maintain, that Thomas took an eftate-tail by the will. In 
theßr/l place, he certainly did not take fuch eftate by ex- 
prefs devife. If the teftator had, in words, devifed to him 
the life-eftate, which he had already by the deed, that de- 
vife could have had no efl'eft ; but there is no attempt of 
that fort in the will, which only takes notice of the life- 
eftate which Tliomas already had, by way of recital; and, 
that a mere recital will not amount to a devife, has been 
often determined, particularly in Wright, v. Wywill (rf), 
and Right v. Hammond (r). In the fecond place, it will 
not be poflible to raife an eftate-tail to Thomas by implication. 
On this point, the cafe of Lane/borough v. Fox (J)y was not 
ftronger than this. There, Lord Laneßoroughy having the 
reverlion in fee, of lands fettled upon the marriage of his 
fon James Lane in ftrift fettlement, devifed all the lands 
in that fettlement, (to which the will referred,) " on 
•• failure of ijfue of the body of James Lane, and for want of 
«* the heirs male of my body" to his daughter Frances, in 

tail, 

(a) B.R. E. 7 Will. 3. 1 /;</. Raym. {d) C.B. T. I W. la M. 2 Fentr^ 

37. 4 Mod, 316. Skinn, 558. 56, 7. 

[ij Holt cited, for this, a cafe in 29 (e) B. R. E. 7 Geo. i. i Str. 427. 

£d. 3. cxa£Uy fimilar to that put by 429. 5. C. Com. 232. 
Dyer in Cranmer*» Cafe above-men- (/) Dom. Proc.On Error from Cam. 

tioned. Scacc. in Ireland, E^ 6 Qeo% 2. Ca. 

(h) Cane. 1738. i Jtk.i%u Tcmf.TaIb. 262. 

(c) Ihid. 596. 
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tail, with remainders over ; and it was adjudged, in the i ySo« 
Houfe of Lords, upon the opinion of all the judges, that \_ _ _ j 
James did not take any eftate-tail by implication [^]- Such Doe 

an implication is never made unlefs in ordei* to efieöuate the againft 
intention of the teftator. It will be contended, perhaps, Fonnereau. 
that Claude Fonnereau muft have intended to give to his fon 
Thomas^ as large an eftate as to his other fons, and that, as 
the limitations to the fecond, and other fons, are eftates- 
tail, the will ought to be fo conftrued as to give the fame 
eftate to the eldeft. But the trutli is, that, though, in 
words, he has given cftates-tail to his younger fons, he cer- 
tainly did not mean that the fecond fhould be able to de- 
feat the limitations over to thofe in fucceffion after him, 
'Ö*fi nor, of courfe, that Thomas fliould be able to deftroy 
that to the fecond. 

* 3. If the eldeft fon had not fuch an eftate as enabled him [ 493- J 
to fuffer a valid recovery, nothing done by him has di- 
veftcd any right which the fecond fon had under the will, 
and, therefore, it remains to fee whether the. devife over 
to the fecond, and other fons, is capable of fuch a con- 
ftruäion, as to be good and efFedluaJ, without contra- 
dialing any rule of law. The affirmative of this may be 
maintained in two ways. In theory? place, the will may 
be fo conftrued as to give the fecond fon an immediate 
eftate, in the revcrfion expedlant on the death of Thomas^ 
fubje£k to open and let in the devife to the heirs-male of 
Thomas^ if, and when, any perfon fhould happen to 
anfwcr that defcription. This conftrucäion may be fup- 
ported on the authority of Uvedall v. Uvedail (a), where, 
there being a feoffment to the ufe of A for life, remainder 
to the ufe of his firft and other fons, in tail-male, remainder 
to the ufe of B for life, remainder to his firft and other 
fons in tail-male, and A having no fon, and B having one, 
A cut down timber trees, and it was held, that Rs fon, 
might maintain trover for the trees, as having the imme^ 
Sate inheritance at the time that they were cut down, and 
the remainder to the ürft and other fons of A was no im- 
pediment, being but a poffibility, which might never hap- 
pen. According to a notion which long prevailed, an 
eftate given per verba de prafentiy to per fons not in ejfe at 
the time of the teftator's death, (as here to the heirs of the 
body of TJ^omaSy) was void •, but even then, it was held 
that the limitation over was not alfo void, but vefted ftime- 
diately, in the fame manner as if there had been no fuch 
preceding devife ; 2 Rollers Abridgment ^ title Remainder (^), 

ScolajUca^s 

To* J S. P. Letheullier <v. Tracey, A. pU i^ Alleyne %\. 
Cane. 1754, 3 AtL 793. 796, 797, (h) P, 425. (C) 7. Cites 9 Ä 6. 

AmbL 2ZO. 224. 24, 6. 

{a) B. R. M. 24 Car. I. 2 Roll. 119. 
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Scoht/liras Cafe (^), Avelyfi v. Ward (r), Andreivs v. Ful" 

kam [d\ Goodr'ight v. Corntjh [e\ Scatter good v. Edge {jy 

Doe This diilindtion, indeed, has been over-ruled in later cales 

again«! and it has been held that, in whatever words the devile 

FoNNEREAU. jg^ yg^^ if it bc clear, from the fubjec^-mattcr, that the 

teflator meant it to bc future, it ihall enure in thai man- 

^ 494 ] ner, and not be void, though the devifce is not in eff} i>t 

the time of the te(lator\s death ; Harris v. Bar/wj (g\ 

Doe V. CarL'ton [h) [ i }. 

4. [2 J. The devife to th« fecond fon, (if not imme- 
diate,) may be coniidcred either — tlrß^ as an executory- 
limitation upon the alternative of oi>e of two events, 
('which alternative is quaintly termed a rontitjgevcy wifh t* 
double afpe^y) viz. either the event of Thomas leaving iiluc 
male of his body, or, that of his dying witlK)Urt leaving 
ilTiie-male, (which is what, in tritth, ha» happened •,) and 
nn this laft event happening, it would actually vcft iw 
poileirum, long within the time allowed by law, namely, 
innncdiatcly on the death of a perfon /;/ e/p .-—or, ßcotnlly^ 
independent of that ground, as fuch an executory dcviic 
as, in all events, and whichever of the two contii!gent*ics 
ihould happen, could not fie up the ellate from alit;nation 
beyond 21 years after the death of a pirfon in ejpy and, 
therefore, not within the principle of the rule, making»; 
devifes on the indefinite failure of ifiue void as being toci 
remote. — l'irß^ As to the implied double contingency-, 
cafes of that fort have been often determined on perfonal 
property, and the devife ovtV fupported, when the fecond 
of the two events took place (/) \ and there is no found 
reafon, why a like implication ihould not be made in de- 
vifes of land, fo as to fupport the intention of the tefta- 
tor. Indeed, it has been fo held by this court in a late 
cafe, viz. Baldwin v. Karver {k)y which was fent from 

the 

{h) C, B. M. 13 ^ 14 £/. Plo^vd. may vary, fo as to be conflrued a re- 

403. 414. mainder, or executory devife, as wifl 

(r) Cane, 1749. I Vex» 42c. bell fupporc the intention, according 

(d) B. R,T» \\k^ 12 Geo, z, Attdr. to circamlhinces. But Lord Mans- 
263. 269. FIELD told liim, that propofition had 

(e) B. R. H, 5 IF. U M. i Sali, been exploded, and that it is fettled, 
226. 1 Ld. Rajm. 3. that a will moil always be condrued as 

(/) C. B. r. 9 //'///. 3. I Salk. it ought to have been at the inllant of 

229. S. C. 12 Mo^ 278; and, now, the teftator's death. 

in Supplement to £//. of 1781, of n [2] Lord Mabcsfield faid to 

AW. 277. Rode, on the firft argument, that the 

{g) B. R. H, 8 Geo. 3. 4 Burr, whole point feemed to him to be, whe^- 

2157. Since reported, 1 Blackfl.t/^i. ther they could make the eilate to the 

(It) C. B. T. 21 ^ 22 Geo, 2. I fecond fon good, on the ground of an 

Jni/. 225. implied double contingency. 

[l] Roeke cited Pay*s Caß, report- (/) Stanley v, Leigh, Canc.M. 1 73 2. 

ed Cro. Eliz. 878. and mcniioned in 2 P. Will. 686, ISc. 

Hopkins V. Hopkins y Ca.^emp.Talh. äfi, (i) Vidi infra, P« 503. l^ott [i]* 
to Ihew, that the nature of 4. devife 
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the coutt of Chatic^rvj and m \v\\kl\ botti real and per- 
ibiKÜ property were held to pafs to the devifecs, after an 
executory devife to the heirs of the body of j1, fuch heirs Doe 
never having come hi ^.— But, ßcoftd/y, as to the other aeainit 
ground, and fuppofmg no f«ch double contingency to be Fonnereau. 
implied as having been in the contemplation of the tefta- 
tt)r, what IS to hinder this to be fupported as a good exe- 
cutory devife i The only objeftion to the validity of fuch 
a devife is, the poffibility of its not vefting witliin the [ ^n- ] 
time required by law to prevent perpetuities. If that ob- 
jt'tlion -does not He, it will be maintained, though againll 
riic other rules of law. Thus, by way of executory de- 
vife, a fee may be limited on a fee {n) } a contingent eftatc 
may be created, without a previous freehold intereft to 
lupport it; a term n«iy be given to one for life, witli 
limitations over, (sfc-. But it will be faid to be part oF 
the rule, as to the time when an executory devife can 
'«^eil, thAt, if* it is limited after an indefinite failure of 
HTue^ t/jot is too remote, and that, here, the limitation to 
the Second fon, (if the implied double contingency Ihall 
be r^efted,) is after an indefinite failure of the ifTue-malc 
q{ T/xfnof, But, when the principle on which this rule 
is founded is examined, it will be found not to applv to 
the prefent cafe. Every eftate created by way of remain^ 
derj may be dcftroycd, and the eftate aliened, twenty- 
ene years, (or a few months more {b\) after the death 
of the perfon in effe^ at the time of its creation ; for if the 
remainder ie to the unborn fon of Ay in tail, (and noni; , 
more remote can be limited,) and the particular eftate Is 
limited for life, cither i. to -^, or 2. to i?, the rcmaindei' 
muß veft in intereft, as foon as a fon is born to A \ an(i, 
if we fuppofe that fon to be pofthumous, Itiil he will 
come of age twenty-one years and a few months after 
the death of his father, and then by himfelf, (if his f;:- 
ihcr was the particular tenant, or if B was, and is dead,) 
or by joining with B^ (if B was the particular tenant, and 
16 then alive,) he may fuffer a recovery, deftroy all lub- 
fequent limitations, and alien the eftate. As an executor^ 
devife cannot be barred by a recovery, or any other act of 
the perfcni prcvioufly entitled to the eftate (r), after their 
general validity came to be allowed, the courts were an- 
xious to reftrain them, fo as not to create perpetuities, 
or tic property up longer than it can be done by way of 
remainder ; and, therefore, if they arc limited lb as not 
poffibly to take efleä till more than twenty-one ye^irs 
and a few months after the death of a perfon //; eß-y they 
arc held to be void. Thus an executory devife, to take 

efieft 

[a) Pells V. Brchzvn, B. R. M, 18 chiM, by 10 fe? u irhV. 3. r. 16. 
J^c. 1. Cro. Jac.zgo. (r) B. R, M. lij Jc::. |. PfiU T, 

{fi\ In the cafe of a poftaumous Bro-wn, Cro, Jac. 5^0, 
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1780. cffeö after an unborn fon of A (hould attain his age of 
g . ' * J twenty-five, would be void, as being too remote, and, a 
Dob fortioriy if it were not to take cS^fk * till an indefinite fail- 
againft ure of the iflue of A^ they not having any previous eftate 
FoNNEREAU. j^ the land. If the firft limitation is an executory devife, 
* C 496 ] then all that follow are. Therefore, on the fuppofition, 
that, here, the devife to the heirs of the body of Thomas 
was future and executory, thofe to the fccond, and other 
fons, alfo were. But it is fettled, that, whenever the firil 
limitation, in fuch cafe, vefts in poffejjioti^ thofe that follow, 
veft in intereß at the fame time, and therefore ceafe to be. 
executory, and become mere veiled remainders, and fub- 
je£k to all the incidents of that fort of eftate (/i). If, 
therefore, the eftate to the heirs male of Thomas had vefted, 
by his leaving male-ifl'ue, which it muft have done, if at 
all, at his death, or in a few months after it, then the 
limitations over would have become vefted remainders. 
On this fuppofition, as foon as the fon of Thomas came of 
age, he might have fuffered a recovery to bar the fubfe- 
quent eftates to the fecond and other fons. The only 
other pofFible event is that which has happened, v/z. the 
death of Thomas without leaving male iflue. In that cafe, 
the eftate in the fecond fon, vefts in pofleffion immediate- 
ly, and, therefore, either way, the land could not be fet- 
tered beyond twenty-one years and a few months after 
the life of a perfon in ejfe. This being the cafe, the li- 
mitation to the fecond fon, cannot be confidered, on any 
fuppofition, as too remote. — Doe v. Carlton (^), Harris v. 
Barnes (r), Goodright v. Cornifi (//), Gore v. Gore {e\ Hop' 
kins V. Hopkins (jT), and Brown/word v. Edivards (^), were 
cited, as eftablifhing the principles and reafoning on this 
head ; but, particularly, the cafe of Stephens v. Stephens (h). 
was, on the fecond and third argument, infifted on, a» 
direftly in point. 

The counfel for the defendant argued, on the different 
heads, to the following effeft. 

I. The primary intention of the teftator manifeftly 
muft have been to give Thomas an eftate-tail ; for there 
can be no reafon to fuppofe, that he meant to limit a 
different, or better, intereft, to his younger fons> than to 
him ; King v. Melling (/). The court, therefore, will diO 
every thing in their power, confiftent witli the rules of 
law, to give effect to tliat intention. Now, it has never 

yet 

(fl) Stephens v. Stephens, Hopkins v. (f) Cane. T. 1722. 2 P, Will. 28. 

Hopkins, &c. if) Cane. M. 1 734. Ca. Temp. TalL 

{h) C. B. T. 21 y 22 Geo. 2. 1748. 44. 
1 Wilf, 225. and cited ^Burr. 2160. {g) Cane. 1751. 2 P'e:c. 243. 249. 

(0 B. R. H. 8 Ceo. 3: 4 Burr. {h) Cane, ly ^6. Ca,temp.Talb. 22%. 

21S7' {') ^- R' M. 2^ Car. 2. i Fentr. 

{d) f. Sidk. 226. 225. 2 Lev. 58. 
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yet been determined, that two eftates in the fame land, 1780. 
though by difierent conveyances, given to the fame perfon, ^ _ ^ 

both voluntary, and both flowing from the fame perfon. Doe 

fliall not unite. Though not widiin the exaft words, fuch again ft 
a cafe is clearly within the principle of the rule in SMle/s Fonneriau, 
Ca/e* H€r€f tne deed was voluntary ; it might have been 
defeated by the father \ and he considered himfelf as con- 
firming it, and giving the fame eftate again by his will. 
To confider the deed, and the will, as the fame convey- 
ance, would only be analogous to what the law does in 
other inftances ; as of powers, and the execution of thofe 
powers, fines or recoveries, and deeds to declare or lead 
the ufes, ^c None of the cafes cited to (hew, that the 
two limitations cannot unite, amount to any thing like 
an authority or decifion, applicable here. The cafe men- 
tioned by D^i in Ctanmer^s Caft^ differed materially from 
this ; for, there, the limitation for life came to B^ after 
the creation of that to his right heirs, and they came 
from different perfons« Snowe v. Cutler was never decided ; 
and there, too, the two eftates came from different pcr- 
fons [i]. In Moore v. Parker , there was no determina- 
tion ; but, there, the limitation to the firft and other fons 
of B, (hewed that it could not be intended that he (hould 
take an eftate tail ; and if both, in that cafe, had been 
limited by the fame conveyance, they could not have been 
confolidated. The point is clearly confidered by the court,, 
in Goodman v. Goodright (a), as then undetermined ; and it 
certainly has not been decided fince that cafe. 

2. To raife an eftate-tail in Thomas^ upon the words of 
tl^e will itfelf, will be moft confonant to the intention of 
the teftatoT, for he certainly muft have meant that all tlic 
fons of Thomas (hould be capable of taking ; yet, if Tho- 
mas had left feveral fons, according to the conftruä:ion 
contended for on the part of the plaintiff, an eftate-tail 
would* have vefted in the eldeft, on the father*8 death, 
and then the others would have been totally excluded, 
though the iflue of the eldeft (hould afterwards have fail- 
ed. Thofe words, therefore, confiftently with the intention 
of the teftator, cannot be conftrued to limit an eftate-tail, 
by purchafe, to the fons of Thomas ; and, if it appear to 
the court, that he muft have meant to give fuch eftate 
to Thomas himfelf, they will give eflFeft to that intention, 
if they can, either upon the exprefs words, cv by legal [ 49^ 1 
implication. Now there feem to be exprefs ivords fuffi- 
cient for that purpofe. Confider the whole dcvife to- 
gether as one fentence. After mentioning Thomas^ the 
eldeft fon, and then the fecond, third, fourth, and fifth, 
the teftator adds, The elder of my faid fofis, and the heirs 

male 

[i] It does not appear, from the or did nor. 
repoa of the cafe« whether they did, i^a) % Burr. 87s. 
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fimh of his body^ to be always preferred^ and to take hefori 
_ the youtigcr of my fatd fons and the heirs male of their ho^ 

Doe ^^^^y Does it not fecm clear, that Thomas was nerc meant 

againft by " the elder of my faid foiUy^ and that an immediate 
FoNNEREAu. eftatc-tail in the revcrfion was thereby exprefsly limited to 
him ? But, if there were no exprefs ivords^ fUll, if there 
16 a fair ground for implying an eltatc-tail, the court will do 
it, to promote, though never to defeat, the intention of a 
tellator. Inftances of fuch implied dcvifes are very an- 
cient. There is one of an eftate for life, in the Tear- 
book of Henry 7. where the devife Was, " all my goods 
** to my wfey and after my nvfis deaths my fon and heir 
** ßall have the houfi\ and, (fays the book,) although 
** there was no devife of the lioufe made to the wife, 
** by exprefs words, (but only by implication, becaufe 
*« the heir was not to have it during the life of his 
•* mother,) yet, forafmuch as it was the intent of the 
«^ teftator, that the fon Ihould not have it during her 
** life, therefore the wife fhould have it for life j" to 
which all the juftices agreed (a). And, in Cozen's Cafe (3), 
where the words were, " And if it fhall pleafe God to 
•' tidie my fon Richard before he fhdll have ijfue of his 
•* body^^ it was held that Richard took art eilate^tail by 
implication. It is impofliblc to believe, that the teftator 
meant to give a different intereft to Thomas from that 
limited to his younger fons •, and there is no weight in 
the argument, that, by giving him an eftate-tail, he en-» 
abled him, (by the power of fuffering a recovery incident 
f it,) to defeat the limitations over ; for that cannot be 
fuppofcd to have been in tlie tcftator's contemplation, and 
tlie argument would be juft as ftrong againft the eftate- 
tail in the firft of the younger fons, he being thörcby en-» 
abled to fruftrate the intention as to thofe after him, and 
fo on, fucceffively, through all the reft. 

3. This cannot be taken as a prefent devife of the re- 
Vßrfion to the fecond fon, fubjeä to be divefted if Tho- 
fnas (hould have a fon •, i • Becaufe the fecond fon would 
take by purchafe^ and, when tliat is the cafe, a vefted 
r .gn ] eftate is never divefted again, by any fubfequcnt event [<] ; 
^^ And, 2. Becaufe the words of this will ate all future^ 

and nothing w^ meant to veft till after the death of 



Tho/nas, 



4. The 



{a) H. 13 Hen, 7. p. 17. //. 22. jeö to ht divefted when the devife 

FiJe Brooke, (it. De^vijc, pL 48. 52. can take ciFea. So it is alfo now 

Fl(n»d. C21. fetdcd, fmce Carter v. Barnardißon, 

(b) C. B. 29 Eliz, Oiven 29, {Cane. M. 1 708. I P. ffilL 505.) that 

[i] j^«,~When an eftate iejeends, it defcends in like manner in the cafe 

it is often afterwards divefted. Thus, of contingent remainders ; at lealt i/ 

when there is an executory devife, the created by will* 
inheritance defcend« to the heir, fub- 
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4. The idea of a double contingency is contrary to the 
intention of the teftator : for it luppofes him to have 
meanty that if Thomas had no fons, his own fecond fon 
fhould take the eftate, but that he fhould not if Thomas 
had a fon; whereas the teftator certainly meatit^ (though *^onnereau# . 
his intention, as he has exprefled it, was contrary to law,) 
that his fecond fon fhould take, at all events. There is no 
cafe of a double contingency being implied, as to real 
property, unlefs where the whole fee-fimple is difpofed of 
by the firft contingent limitation, fo as if the firft taker 
comes /;/ effe^ the whole vefts in him [2]. Baldwin v. 
Karver will be found not to have turned upon a double 
contingency. In the prefent cafe there was but one con- 
tingency. Wills muft be conftrucd upon the circumftances 
as they flood at the teftator's death, and cannot vary 
from fubfequent events. What then was the limitation 
to the teftator's fecond fon at the time of his death ? 
Why, a future executory devife on tlie general failure of 
iffue-male of Thomas. Thatj which might not have hap- 
pened for ages, is the only contingency the teftator 
had in view ; and although^ in faft, Thomas happened to 
die without leaving iflue-male, that circumftancc, which 
was poftcrior to the death of the teftator, (according to 
the undeniable principle juft ftated,) cannot alter the con- 
ftruöion. If the contingency on which the eftate to the 
fecond fon was limited, had been the failure of ifjue (f 
ThomaSy at the time of his deaths then the limitation would 
have been good. But, i. There are no words, here, to- 
reftrain it to that period. 2. In the cafe of terms, fuch 
devifes have been conftrued to be confined in that man- 
ner, when any words rvcre ufed which could pollibly ad- 
mit of that conftrucbion ; a.s in Target v. Gaunt (ut), Pin- 
hury v. Elkin {b\ Forth v. Chapman (r), and Harris v. 
Barnes (d) \ but, in all thofc cafes, the court have made 
a diftiflftion between real eftales and terms, and have [ joo ] 
held that, in cafes of real eftates, the fame words would 
not reftrain the time to the death of the party. This li- 
mitation therefore is void, as being too remote, and ex- 
actly within the determination in the cafes of Lane/borough 
V. i*i.v, anil Goodman v. Goodright. In the former, an 
eftate being limited by deed, (r.fter fevcral previous limi- 
tations,) to the heirs male of the body of the tcftator's 
fon Jamesy and with reverfion to the teftator, he devifed, 
«* on failure of iflue of the body of JnmvSy and for want 
** of the heirs male of his own hod}y" to his daughter 
Frances y in tail, with remainders over ; and it was deter- 
mined, on a writ of error from tlie Exchequer Chamber 

in 

[2] As in Luddington v. iT/W, i {a) Cane. ^.1718. I P. ffVL ^32- 

Lord Raym. 203. Gui/i'ver v. lenket. (&) Cane. 7*. 17 19. 1 P- ^^ d 563. 

1 /T/y. 105. Goedtiile v. Dun.bamy {c) Cane. M. 1720. i P.lfdl.i^bi. 

fupra 2. id) B.R. U. 8 Geo. J. 4 ^*'^'*- ^ * 57* 
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in Ireland, in the Houfe of Ix)rds, by the opinion of dl 
the Judges, that the future devife, after the indefinite 
Doe failure of the iflue-male of the teflator, was void, as be- 

again ft ing limited on too remote a contingency (e). In Goodman 
rNNERBAU. ^ GoodHghtj thc cftate had been agreed to be limited by 
the marriage articles, to E. W, the teftatrix's nephew in 
law, for life, remainder to A, L. her niece, (his wife,) 
for life, remainder to their firft and other fons, fucceflivcly, 
in tail, remainder to their firft and other daughters, fuccef- 
fiVely, in tail, with reverfion to thc tcftatrix, in fee. Af- 
terwards, the teftatrix, by her will — reciting that thc eftate 
Was limited, or agreed to be limited, after her own death, 
and the death of her nephew-in-law, and niece, and, in 
default of ijfue of their two bodies^ to Iierfclf in fee, — de-- 
vifed the inheritance to the heirs of thc body of the niece 
A, L, by any other hulbnnd, and, for want of fuch iflue, 
to her nephew C. L. and thc heirs of his body, remainder 
over. The niece, A. L. and her hulband E. TV. having 
fuffered a recovery, and having died without iflue, the 
daughter of the nephew C. L, and her hulband, claimed 
under the devife, in tail, to the nephew C L, and Lord 
Mansfield, in delivering tlie judgment of the court, fta- 
ted the fingle quellion to be, " Whdher the teßatrix in- 
•* tended to give her fiephew C Z». and the heirs of his 
•* body, the remainder or reverfion aftitr the death of herfelf 
•* and E. JV. and A, L, his wife, and of the heirs of their 
« two bodies J and alfo of the heirs of A. L.^s body by any 
•* fecond hujbandy or whether flje meant to give him an ijlate 
«< in poffeßon {a) /*" The court held that the devife was 
clearly future, and that, being limited on the indefinite 
failure of iflue of the niece A, L. it was too remote. 
This cafe is direftly in point. The fame argument which 
r 501 ] has been ufed on the prefent occafion, was applicable 
then ; for it might have been faid, that, either the niece 
A. L. muft die without leaving iflue, and then the ne- 
phew C Zi.'s eftate would veft at the death of a perfon 
in effej or, if (he had iflue, the executory devife to thc 
nephew C. L, would immediately veft as a remainder, 
and might be barred when the iflue came of age. But, 
cither that argument was rejefted by the counfel, as of 
no weight, or was urged without fuccefs. 

In reply, on the ßrji head, the cafes of Snowe v. Cutler^ 
and Moore v. Parker, were infifted on, as containing two 
fucceflive opinions, of four Judges, that eftates limited 
by different conveyances, cannot unite ; and this without 
any diftinöion, whether moving from the fame perfon 
or not. 

On the fecond head of argument, it was obferved, that 
the pofition laid down on the other fide, — that, if the 
words " heirs-male of the body of Thomas*^ were conftnied 

to 
{e) Ca. temf. Tali. 268. (a) 2 Burr. 877. 
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to be words of purchafe^ then, if Thomas left an eldeft 

fon, and be fliould die without iflue, no younger fon of 

Thomas Could take, — was only founded on a diElum of Doe 
counfel, in Shell/s Cafe^ as reported by Coke (^), but was againft 
not recognized by the court in that cafe ; and that the Fonwereau. 
contrary, wz.— that in fuch cafe, the fecond, third, and 
other younger fons, would take in tail, upon the death 
of the firft, or other elder fon, without iflue, — had been 
frequently held to be law, both before, and fince ; par- 
ticularly in John de MandevilWs Cafe (r ), in Hodgkinfon v. 
Wood [d)i in Southcot v. Stawell {e), and, very folemnly» 
by Lord Macclesfield^ in Trevor v. Trevor [f)^ whofe de- 
cree, in that cafe, was aflSrmed in the Houfe of Lords. 
As to an implied eftate-tail to Thomas^ upon what ground 
could fuch implication be made, when he had an exprefs 
provifion, by the deed, which was taken notice of, and 
recited, in the will ? Could it be ferioufly contended, that 
the will meant to pafs any thing, during the life of Tho^ 
maSf when the very beginning of the devife was, " / de-- 
** ^fr fr^^ ^^^ ofi^ ^^> (Thomases) deceafe ?" The fub- 
fequent words could not admit of the interpretation at- 
tempted to be put upon them. After the limitation to 
tlie heirs male of the body of Thomas^ the devife went on 
to the fecond, third, fourth and fifth fons, fucceflively, [ 502 3 
•* as they are in priority of birth." It could not be faid 
that the word ** they^^ extended to Thomas^ and, if not, 
it would be impoflible, by any natural conftruäion, to 
carry the expreflfion ufed afterwards in the fame fentence— 
viz, " the elder of my faid fons — " beyond thofe fons the 
deflator was then fpeaking of, that is^ his fecond, and 
other younger fons, exclufively of Thomas. 

The third head, of an immediate devife to the fecond 
fon, was, in a great meafure, deferted, in the reply on the 
firft, and in the courfe of the fecond, and third, argu- 
ments. 

On the fourth head, viz, that the limitation was good, 
on an implied double contingency, or rather, (for that 
was the ground chiefly relied on,) that it was not, on any 
contingency, too remote to be fupported as an executory 
.devife, they ftill urged their former reafoning, i. As to 
the double contingency, they obferved, that, in Harris v. 
Barnes^ though the firft eft ate was a term, the limitation 
over was of the inheritance ; and, that, in Baldwin v. 
JCarver^ a double contingfnGY was implied, in refpeä to 
0^ ( >\ real 

{h) 1 Co. 104. Ä, h. ^^l^^J/ «' or Thomas.) 

{c) Co, Littl. 26. b. ^<M^jy {e) C. &. M, zS. 8e E. g Car. zi 

' \d) C. B, M, I Car, l Cro. Car, l Mod, 226. 237. 2 Mod. 207. 
Z^.-^Htii, Serjeant, obferved» that, in (/) Cane. T. 1719, i E^. Ca. 387* 

one pan of this report, William is i P. WilL 622. 
printed inflcad of (Qg* whether Fran- 

G 2 




CASES IN MICHAELMAS TERM 

real property, although the firft limitation was not in fec- 
fimple. 2. As to the limitation being too remote, they 
Dob infifted on Stephefis v. Stephens^ as in point, and fuggefted 

agamft x)\:iX. there muft have been fome omiflion, or millake, in 
ONNEREAu. ^j^^ account of the judgment of the court, in the printed 
report of Goodman v. Goodright, In the cafe of Lanejbo' 
rough V. FoXy the executory devife was after an indefinite 
failure of the heirs-male of the tcftator, without any pre- 
vious limitation to thofe heirs-raale which was clearly too 
remote ; becaufc, as the limitation over could never have 
become a vefted remainder, even if the teftator had had 
heirs-male after the iflUe of James was fpent, it could 
not have been barred by a recovery. To make the pre- 
fent like that cafe, the devife to the heirs-male of Thomas 
muft be expunged from the will, and then, it was ad- 
mitted, that the devife over would be void ; and if the 
court, in Goodman v. Goodrlghty decided, (as it is ftated in 
fome manufcript note^ of the cafe,) that the Jir/l devife 
to the heirs of the body of the niece, by any fecond huf- 
band, was void, bccaufe limited on an indefinite failure of 
her iffue by her then hufband, there being no previous 
cftate limited by the will, to fuch iflue, the determination 
was fimilar to that in Lamjhorough and Fox; confiftent 
with that in Stephens v. Stephens ; and did not at all mili- 
tate againft the validity of the devife over in the prefent 
[ 5^3 ] cafe : for, if the ßrß devife in that cafe was void, as 
being too remote, the fecond to the nephew, (which was 
that on which the queftion arofe,) muft fall to the ground 
of courfe. 

After the fecond argument («), Lord Mansfield faid, 
there was no doubt what the intention was ; the only 
queftion was, if that intention could be fulfilled, confift- 
. cntly with the rules of law. He defircd the counfel would 
fee if they could find any cafes, befides that of Baldwin 
V. Karvery where a double contingency had been implied 
in a cafe of real eftate. As to Baldwin v. Karver, he 
thought the decifion had not gone upon that point ; and 
he had always confidered it as the fettled do£!rine, fince 
the cafe of Forth v. Chapman^ that a double contingency 
may be implied as to perfonalty, but not as to real pro- 
perty. , 

A few days afterwards (^), his I/ordfhip faid, he had 
directed the certificate of the court, in Baldwin v. Karver, 
to be fearchcd for, and copied. He then read it •, and it 
thereby appeared, that, although the court had fufpended 
their opinion, and given the heir at law, and perfonal 
rcprefentative, leave to be heard by their counfel, againft: 
the validity of the devife to the grandchildren, they did 
not inftrudl: counfel to objcd to it, and, therefore, 

the 
{a) H. 20 Ggc. 3. Tueßaj, 8 Fe&. 1780. (^) Fridaj, 1 1 Fii. 1780.. 
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•the court avoided the queflion^ and only gave their opinion 
on the point between the different grandchildren, on the 
fuppofition that the devife over was good [i]. 

On 
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[1] Baldwin ^ others v. Karver 
y 9tbers, 

This was a cafe fent, under an or- 
der of the court of Chancery, (dated 
26th January 1 774,) for the opinion 
of this court. The material part of 
the cafe was : That Richard Aflywin^ 
by his will, dated the 8th of June 
1756, after cliarging his real eftate 
with an annuity of 80/. to his wife, 
for life, and giving her his houfehold 
furniture, and 2000/. and 500/. to his 
nephew Johtiy and feveral other lega- 
cies to different relations ; devife J his 
real eflate, fubjedl to the faid annuity, 
and aU the refl and refidue of his 
perfonal eflate, to truflees, (whom lie 
alio made his executors,) their heirs, 
executors, and adminiflrators, in trull, 
that they fhould fland feifed and pof- 
feffed thereof, " To the ufe of the 
*' heirs-male of the body of my ne- 
•* phew John Jßj^in, and in default 
*' of fuch iffue-male, tlien to the ufe 
" of the heirs-male of the body of my 
" nephew Richard AjJj^iny and in de- 
" fault of fuch iifue-male, then to the 
" ufe of all and every the grand- 
*' children of my late brother John 
" Jfih-win, and the grandchildren of 
"my late filler , Sarah Morris, to hold 
** all and ftngular the fail lauds and 
** premifes, to them the faid granJ- 
** children of my faid brother and fif- 
*' ter, and their heirs, as tenants in 
*' common, and not as joint- tenants, 
** and my faid perfonal eftate, and cf- 
•' fedb, to be equally divided amongll 
*' them fhare and (hare alike ;** That, 
by a codicil, bearing even date v^iph 
the will, and attcfted by the fame wh- 
nefTes, dating that he had omitted in 
the will " to difpofe of the produce, 
*' intereft, and increafe of the furplus 
•' and remainder of his real and per- 
•' fonal eftate," he direfted, tliat his 
truftees (hould pay " all the intcrell, 
** produce, and increafe that Ibould 
** from time to time arife, or be made. 
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" of his faid real and perfonal efbte, 
" to his wife, and to his nephews, 
" John and Richard AJh- 
" win, (hare and fhare [ 504 ] 
** alike, during their three 
" natural lives, with furvivorfhip be- 
" twecn them ;" Tliat he made fe- 
veral other codicils, which did not va- 
ry or alter the will ; That he died on 
tlie 6th of No^jrtnber 17 58, leaving his 
nephew John his heir at law ; and 
afterwards his wife died, and alfo the 
nephews, John and Richard, without 
ifluc, Richard having been the furvi- 
vor ; That, at the time of making 
the will, there were two grandchildren 
of his fifler Sarah Morris, and fix of 
his brother John, and that all the nine 
furvived the teftator ; That one grand- 
child of the brother John was bom 
after the will, and twelve more after 
the teftator 's death ; and all before 
the death of Richard the nephew. 
The qucftion ftated by the court of 
Chancery was, *' Whether all, or any, 
** and which, of the grandchildien of 
** the teflator's late brother, John 
" Jjh'ivin, and of his late (ifter Sarah 
" Morris, were intitlcd by the devife?'* 
The bill was (iled by the two grand- 
children of the fifter, born bv.füre the 
will, againft Karver, tiic furviving 
truftees, and all the other grandcliil- 
dren, or their reprefentutives. The 
cafe was argued twice, firft by Dun* 
ving for the plaintift'o, and Mumfeld 
for the defendants, and akerw.irds by 
Fcpys for tlie plaintiff's, and H allace 
for the defendants. The wordi of the 
certificate vvcic as follows : 

" Having heard counfcl on botli 
" (ides, and confidercd thi«; cafe, a 
" doubt occurred, whether the devife 
*' of the real eilate, as it ilands upon 
" the will alone, was good, and if it 
** was coupled with the co.licil, whe- 
" ther the abfolute property of the 
«* perfonal eftate would not \eft in 
*' John, and therefore wc dircdcd 
•* notice to be given to tlic heir at 
G 3 ** law 
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On Friday J the 14th of April 1780, his Lordfhip hav- 
ing afked Hilly Serjeant, whether he had been able to 
find any cafe of real property, where the court, on the 
words " in default of fuch ißie,* had implied a reftriöion 
to ** ijfue living at the death of the father^^ or, where a 
double contingency [2] had been implied, v/z. to the ijfue^ 
if there fiould he any^ andy if none^ to the devifee over^ he 
laid, he had not met witn any j and, thereupon, his 
Lordfhip delivered the opinion of the court, to the follow- 
ing effeö. 

Lord 
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^ law of the teftator, and the pcrfonal 
•' reprefentative. or next of kin to 
•* Jobn^ that tlfcy might be heard by 
•' counfd, if tney pleafed. But, the 
•* caufe having been poftponed to this 
«' term, and no counfel appearing for 
«* them, wc have thought proper to 
** give our opinion upon the quefHon, 
•* as between the grandchildren them- 
** fclves, and, as they were all in be- 
" ing at the death of Richard, we 
" tjonk they are all equally in titled. 

Mansfield, 

R. Aston, 

E. WiLLES, 
W.H.AsHHURST[tl07]." 

[2] A double contingency t in the fenfe 
in which the expreifion was ufed in 
this cafe, is where an edate in truft, 
or by way of executory devife, is fo 
limited, that the time when it is to 
veil in poffeffion, will, on one event, 
M withm the limits allowed by law, 
and, on another, will exceed them. 
It may be faid, however, that, in 
many other cafes of future limitations, 
(indeed in by far the mod. ufual forts 
of them,) there is a double contingency. 
Thus, fuppofe an ellate is limited to 
ji for life, remainder to B, in tail, 
remainder to C ; here the time when 
Cs eftate fhall veft in poffeffion, de- 
pends on a double contingency, i. If 
J? die, without iffue, before A, it will 
veft immediately on the death of A. 
2. If B outlive A, it cannot veft till 
after the eftate-tail in ^ is at an end. 



Perhaps there may be fome ufe in 
the following diftribution of eftates li- 
mited over after other preceding li- 
mitations. They may be divided in- 
to three claffcs : 

1. Such as can take place in the 
alteniaii've only, 

2. Such as can take place in fuccef^ 
fion only, 

3. Such as may take place, either 
in the alternati^ve, or in fuccejjion, 

I . Of the firfl clafs are all thofe, 
where, if the firß eftate ever veil, 
they cannot ; fo that they are only 
goo J upon the alternative of the firll 
never taking effed. This happens 
where there is a truft, or 
devife, of perfonal proper- [505 ] 
ty, to the heirs of the 
body, or the heirs of A, and, in de- 
fault thereof, to i5 ; as in Higzins v, 
Donxjler (a), Stanley v. Leigh {b\^ 
i^c. Or where there is, in real pro- 
perty, a limitation over to B, after a 
contingent fee-fimple to A, as in Lud" 
dington V, Kirne (c). Doe v. Holm^ 
{d)f Goodrigbt v. Dunham (^), l^c, 
Eftates of this clafs are often called 
limitations on a contingency nvith a 
double afpeß ; or, with lefs quaintnefs, 
on a double contingency. They have 
alfo been fometimes denominated con^ 
current, or contemporary limitations (/^ • 
But I have already remarked, that» 
in many of another fort, there is, at 
much as in thefe, a double contijtgency ; 
and they are certainly not aptly de- 
fcribed by the words concurrent, or 
contemporary^ 



[t 107] 1^'" cafe of Baldwin v. 
Karger has been ünce reported, Conup. 

309. 

\a) Cane, M. 1707. I P. miL 98, 
(b) Cited fufray p. 494. Note (a). 



(f) Cited fupra, p. 265. Note (c). 
(//) Cited /^/V. Note {d), 
(e) B, R, M, 20 Geo. 3. fupra, 
p. 264. 

(/) Supra, p, 265. I Ld Raym, 2o8, 
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Lord Mansfield, (having dated the fpecial verdift,) — 
The cafe then Hes in a very narrow compafs. If the eldeft 
fon was tenant ITk tail, the recovery was good, and barred 
the limitations over \ or, if the limitations over were too 
remote, he was entitled, as heir at law. As to his being 
tenant in tail, a confiderable objeöion has been made, viz, 
that he was tenant for life under the fettlevienty not under 
the will : and feveral authorities have been cited to prove, 
that the previous and fubfequent eftates, when limited by 

different 
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contemporary. Thofe epithets are rather 
cxpreffivc of eftates which take efFcdat 
one and the fame time. They might, 
with propriety, be applied to the in- 
terefts which vcft in coparceners, te- 
nants in gavel-kind, or joint-tenants ; 
or to fuch remainders over as thofe li- 
mited, in the cafe of Carter v. Bar- 
nardiflon, to Thomas Styles and Sir Tho' 
mas Barnardifion ; for there, after the 
previous contingent fee, in the manors 
both of ^ and ^ to a third perfon, there 
was a limitation of the manor of A to 
the one, and of the manor of i3 to the 
Other, to take efFed at the fame time. 

2. The fecond clafs confifts of thofe 
which can never vcft, unlefs the pre- 
ceding eftate take place before them, 
and then not till the other is either 
fpent, or otherwife determined. Of 
this fort there are examples in the caies 
of Daivis V. Norton (g), and H^atjon 
V. Shtppard {h) [f io8j. They are, 
however, very rare. It is certainly a 
general rule, ** Where there is a re- 
** mainder, or conditional limitation 
•* over, that, if the precedent limita- 
•' tion, by luhat means /oever, is out of 
«* the cafe, the fubfequent limitation 
*' takes place." IndeedLord/för^w/V^^, 
in f^ezey's report of Jvelyn v. Pf^ard{i), 
is flated to have faid, that he knew of 
no cafe to the contrary. But the two I 
have mentioned are clearly of this fort. 
They arc often faid to be expectant o\\ 
the&rft eftate. 

3. All other limitations after pre- 
vious eftates, belong to the third 
clafs ; and, in ;^ of them, as in all of 
the firft, there is a double contingency, 
as already explained, if the previous 



eftate take effeft, thcfe await its de- 
termination, and then veft in poffeftion. 
If the other contingency happen, that 
is, if the lirft eftate never veft, they 
take place immediately at the time 
when they firft ought to have vefted. 



A devife after failure of the iffue, or 
the heirs of Ay ^without any previous 
eftate to fuch iflue, or heirs, is void in 
its creati;>:i, whether it be of real or 
perfonal property. Such a devife, nvith 
a previous contingent limitation, to the 
ifliie or heirs of -^. falls under the firft, 
or third, of the above claffes, and is 
not void in its creation. The reafon of 
the difference may be thus explained: 
When there is no previous eftate li- 
mited, if^ fljould have heirs, oriflue, 
they might laft for ever, and while they 
did, there would be nobody who could 
bar the eftate limited over ; and, there- 
fore, a perpetuity might take place, 
which the law will not fuffer. But, 
where the eftate is previoufly given to 
the heirs, or the iflue of >^, ana, (if fii- 
ture,) is limited to veft within the legal 
boundaries, in point of time, the prm- 
ciple of preventing perpetuities does 
not render it neceffary to hold the de- 
vife over to be void in its creation. For, 
to confider : i . The cafe of perfonal 
property ; if the firft eftate 
veft, (whether limited to iflue, [ 506 ] 
or heirs, is, there, exadlly the 
fame thing,) the entire intereft and 
dominion is thereby exhaufted, and 
there is nothing left upon which the 
fubfequent limitation can attach, which, 
therefore, becomes immediately, by 

necefl*ary^ 



{g) Cited/upra,p. 77. Note (.v) 
(h) Supra, p. 75. 
It 108] Fide, alfo, in 



term, Eßcourt v. Warty, B. R» 
^WilL 3. Cgmb, 43 7 • 
the cafe of a (/) i Fez, /^zz. 
G4 
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diiTercnt conveyances, cannot unite. But, if they did not 
unite in this cafe, then the firft limitation in the will was 
an executory devife, which remained contingent till the 
death of Thomas^ and the eftate givpn to the fccond fon 
was alfo executory, and, being after an indefinite failure 
of iflUe, was too remote ; therefore quaamqite via data^ 
the devife by Thomas, under which the defendant claims, 
was good. 

On 



neceflary operation of law, a mere 
BuUity : 2. In the cafe of real proper- 
ty ; if the firft limitation is to heirs, the 
whole intereft and dominion, in the 
fame manner, veils with that eftate ; if 
it is to ijiitj (or heirs of the body, for I 
ufe thofe wordi as fynonimous, becaufe, 
in wills, they generally arc fo,) then, 
upon its vcfting, fuch an intereft is ac- 
quired, as enables the firft taker, if he 
pleafes, by the legal ceremony of a re- 
covery, to convert his qualified, into 
an abfolute, intereft and dooibion, and 
thereby, in like mimner, render the de- 
viieover a mere nullity. Tiiis laft was 
the cafe in the prefent caufe of Doe v. 
Fonncreau, The point, which is to 
clear, upon the principles laid down by 
Lord Mansßeiu, in delivering the 
opinion of the court, was never before 
fully develop<:d, and, direftly, and ex- 
plicitly, decided. Yet, to account for 
the cerdiicate of the Judges in Stephens 
y. Stephens, we muft fuppofe them to 
have held the fame opinion, on this 
prccife identical point. For all the 
Jlevifes there, as here, were executory ; 
the limitation in fee to Sir Richard, 
(the teftator's brother,) was after an 
indcfiiute failure of the ilTue of the 
^rand-daughtcrs, to whom a previous 
cftatc, in tail, was limited ; and the 
certificate exprefsly fays, that when the 
previous limitations ftiould be fpent, 
the eftate would go over to him, or 
veft in him, by virtue of the lall re- 
mainder to him in fee («). But, to 
go a little farther, if what was argued 
by the counfel for the plaintitf, in this 
cafe, is law, (of which I believe there 
is no doubt,) «v/«. that the words 
*• heirs of the body of Thomas^''* were 
words o{ purchafey and that the eldeft. 



and other fons of Thomas, would have 
taken fuccejfi'vely, in tail-male, under 
thofe words. What elfe were the con- 
tingent eftates to the younger fons of 
Thomas, but executory devifes, after the 
indefinite failure of the iftue-male of 
their elder brother ? According ujchn 
de Mande-ville^s Cafe (^), the fecond 
fon of Thomas, (and fo of the others,) 
muft indeed have claimed, as heir-male 
of the body of his father, per formam 
doni, yet, certainly not by defccnt, for 
a.s the eldeft fon took, fo muft he, by 
pur chafe. 



It may be obferved here, as not 
foreign to the cafe J am reporting, that 
the rule in Shelley^ % Cafe is not perfedly 
accurate, in faying, that, when there 
is, in the fame conveyance, a limita- 
tion to the anceftor, for life, and, me- 
diately or immediately, to his heirs in 
fee, or in tail, the wordb, '* his heir,^^ 
are not words of pur chafe. When there 
is an intermediate veiled remainder, as 
in Cculfcn v. Couifon, thofe words are 
words ot puvchafe. They do not qua- 
lify the eftate, or defcribe the quantity 
of intereft, given by the firft limitation, 
but veft another ellate, 'vix, a remainder 
in fee, or in tail, in t:ie tenant fur life. 
Thcv, at t.ie fame time, indeed, ex- 
prcfi the quantity of that other eftate, 
but fo do other words of purchafe, in 
general, cxprefs the quantity of the in- 
tereft : nor can it well be otherwifc. 
The correal method of expreffing the 
prcpofition would be, that the words, 
m fuch cafes, do not limit any ertate /0 
the heirs as purchafors, Rolle feems to 
have intended to make this diftindlion, 
in the fecond volume of his Abridg- 
ment. 



\c') Cafes temp. Talh. 223* 



{h) Cited fupra, p» 501, Kctg^c). 
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On Tuefdayj the i8th oi Aprils 1780, his Lordfhip faid, 
the court had decided that the devife to the fecond fon was 
void, on the authority of the cafe of Goodman v. Goodright, 
as reported by Sir James Burrow^ but that they had fince 
feen a manufcript note of that cafe, taken by Kenyon^ 
which afligned a ground for the determination different 
from that llated by Sir James Burrow [3]. That the court, 
upon this, entertained confiderable doubts concerning the 
opinion delivered a few days before, and defired to have the 
cafe argued again. 

This day, his Lordfliip delivered the ultimate opinion of 
the court, as follows. 

Lord Mansfield, — After the fecond argument, and 
upon confideration of the cafe, we were of opinion, and 
gave judgment accordingly, that either Thomas was , tenant C 5^8 1 
in tail, by connefting his eftate for life, in the deed, with 
the limitation, in the will, to his heirs male, (without fay- 
ing it was our opinion that they could unite,) or that the 
limitation over was too remote, as being after an indefinite 
failure of iffue ; and we could find no cafe where the 
court, in a will of real property, had raifed an implication 
to confine the failure of iffue to the life of the anceftor. 

But, 



ment, title Remainder, He divides 
the rulel aid down in Shelley^ s Cajcy into 
tnjoQ paragraphs ; and fays, in the firil, 
1;/». with regard to an />/;w^///Vi/^ limi- 
tation to the heirs, ** The words •* the 
•* heirs" are words of limitation^ and 
** not oi furchaji (a)." But, in the 
other, he changes the expreffion. 
** When the ancellor, by any gift or 
" conveyance, takes an ellate of free- 
" hold, and, in the fame gift or con- 
•' veyancc, there is an eftate, in fee, 
** or in tail, to his right heirs mediately y 
*' f'«!;/;!:. where an eftate for life, or in 
*' tail, is interpofed betvveen the faid 
" eftates) this remainder ßall attach in 
** the anceßory and (hall not be in abey- 
«' ance (/)." 

[3] I have been favoured by Mr. 
Kenyan with a copy of his note of that 
cafe, which is much fuller than either 
the report by Sir James Burrviv, or 
that fince printed, in the firft volume of 
Blackfione*s Reports. It agrees, Jiow- 
cver, in the material part of the judg- 
ment of the court, with Mr. Jullice 
Blackßom*s account ; and it appears, 
by both, that the decifion went upon 



the alternative, either of the niece hav- 
ing taken aneftate-tail by implication» 
or of the/r/? devife (to the heirs ofth$ 
body of the niece by any other hufiand^) 
being too remote, and, of courfe, the 
fecond. The court thought it unnc- 
ccftary to determine, whether the niece 
took an eftatc-tail by implication ; and 
according to Mr. Kenyon*s note. Lord 
Mansfield, in giving judgment, faid, 
" The whole of the caie comes to this i 
" Whether Mrs. Moßyn^ (the tefta- 
" trix,) intended, by liie devife, /^^wf 
" the heirs of the body of her niece A, L, 
" by a fecond hufiandy the remainder, 
'* reverfion, or eftate, (whatever it is 
" called,) after the deaths of hcrfelf, 
" E, W, and A, L, and failure of iiiue 
** between them ; or whether fhe meant 
" to give an eftaie in poiilflion, to the 
*' iffue oi A, L. by a fecond huft)and.'* 
His Lordfhip, therefore, (being clear 
that it was not an immediate devife,) 
put the cafe entirely on tlie remotenefs 
of the firfi devife. The manner in 
which he is faid to have ftated the 
queftion, in 2 Burr, 873. i« mentioned 
fupra, p. 500, 501. 



{a) 2 Roll. Abr. 417. Remainder (G) 
//. 5. 



{b) Ibid.H.pLi^ 
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1 780» ^"^ afterwards, turning the cafes on this fubjeft in our 
1^ - _f minds, and confidering the reafons on wliich they proceed, 
Don namely, to prevent pcrpetuitied ; we ftopped the judgment, 

againft and defircd the cafe might be again fpoken to. It has been 
#^MiN£RCAU. argued a third time, and we have changed our opinion, and 
ihall give our reafons. The rule is unqueftionable, that 
there cannot be an executory de>'ife after an indefinite failure 
of illue. But that is not the cafe here. We all think, 
that the dilate for life being by one inftrument, and the 
limitation in tail by another, they cannot unite, and that 
the heirs-male of Thomas would have taken by purchafe. 
This is a fettled point j and we lay it down as our clear 
opinion. What are the limitations here ? They are, to 
the heirs-male of the body of Thomas^ and, in default of 
fuch iflue, to the fecond, and other fons. There are two 
ways, in form of law, in which this laft limitation may 
take effecl. i. If Thomas dies, leaving iflue-male, then 
the eftate to the fecond fon takes effeft immediately, as a 
|-emaindcr expeftant, which may be barred by a recovery, 
2. Suppofe the other alternative, (which really happened,) 
that Thomas has no fon, then it is an executory devife to 
tlic fecond fon, if Thomas y at his death, leave no iflue-male. 
This is within the limits eftabliflied by law to prevent 
perj^etuities. We have looked into the cafes, to fee how^ 
far this reafoning upon principle can be fupported by au-. 
tliorities ; and we think there arc three which go a great 
way. I. In Stephens v. SfephetiSy the court took a larga 
ftridc of twenty-one years after a life in being. The ar* 
gument was, tnat this would not create a perpetuity, 
rormer cafes had faid, a limitation might be made to take 
cfFeft on the death of a perfon /// effey or the birth of a port-, 
humous child, and alienation was not reftrained for any 
longer time in Stephens v. Stephens , for, if a devife could 
hold to a pofthumous child, there could be no alienation 
till he (liould attain the age of twenty-one. An obvious 
objetUon to the alternative in this cafe is, that, if the li- 
mitation over is a remainder, it cannot be turned into an 
t 5^9 1 executory devife. That is true, if it ever veft as a re- 
mainder. But here it might, or might not, upon a con* 
tingency ; and it never did. 2. So, in Hopkins v. Hop^ 
h'nsy Lord Talbot decided, in fupport of the intent, that 
a limitation, which in one event would have operated as a 
remainder, but which event did not happen, fhould operate 
as an executory devife. This he did upon principle, with» 
out precedents ; and a great eftate is now held under his 
determination. 3. Brown/ivord v. Edivards is another 
ftrong inftance where it was held that a devife may operate 
cither way, according to the event {a). Thefe are the au- 
thorities which go along with the principles I have ftatecf, 

and 
(a) Cane. 20 March, 1750-1. 2 Fez, 249. 

U 
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and enable us to fupport the intention of the teflator. As 
to that^ there is no doubt that he meant to give fuccei&ve 
cfUtes in tail-male. 

Judgment for the plaintiff. 



Mauricet againß Brecknock. Wcdncfday^ 

asd Nor. 

"tN Trinity 7$rm laft, (on Tnefday^ the 30th of May^) Bald- It is a general 
•* tvifi moved for a rule to fhew caufe, why the inquifition '■"^*» that the 
taken upon the wrrit of enquiry in this caufe, fliould not f°";[f,j^ "^ 
be fet afide, on account of the fmallnefs of the damages, jift, in an ac^ 
It was an action on the cafe, for malicioufly fuing out a tion for a ton, 
commiffion of bankruptcy againft the plaintift^ and alfo on account of 
for malicioufly holding him to bail for 1020/. The de- J^^J^'^^^^ 
fendant let judgment go by default, upon which a writ of ^ ^ 

enquiry was executed, and the jury gave only 5 A damages» 
The affidavit upon which Baldwin moved, ftated, that the 
plaintiff's attorney had proved, before the jury, that hi? 
bill of cofts to the plaintiff, for fuperfeding the commiffion 
of bankruptcy, amounted to upwards of 30/. and that no 
«vidence was produced on the part of the defendant. He 
cited Markham v. MiddUton {a\ where the aöion being for 
a tradefman's bill amounting to 333 /. and the enquiry 
jury having given only a penny damages, the verdift wa3 
fet afide [i]. 

The court, after fome difficulty, granted the rule. T 5^® 3 

This day Honvorth (hewed caufe, and infifted upon it, 
«s an eftablifhed rule, that the court will never fet afide a 
verdift on account of the fmallnefs of the damages. 

The Attorney General^ for the plaintiff, obferved, that 
every rule of that fort admits of exceptions [2] ; that the 
verdia here, would appear to be glaringly abfurd, if the 
nature of the aöion were confidered ; and that the de- 
fendant, by fuffering judgment to go by default, had con^ 
feffed that he had aöed malicioußy ; (the proof of malice 
being neceffary to maintain the action). 

Lord Mansfield, — He has confeffed malice^ in point of 
form^ and merely for the purpofe of letting the plaintiff in, 
to prove the degree of injury he has received. 

The rule difcharged. 
(fl) B, R. y. \t)Geo, 2. 2 5/r. 1259. there cited. The fmallnefs of thcda- 
[ 1 ] But, in that cafe, the plaintiiPs mages, therefore, was not the ground of 
attorney produced a witnefs, who had that determination, 
told him, he could prove the bill, and [2] Thus, if the fmallnefs of the 
who, when the jury wasfwom, refufed damages arifes from amiilake in poinjt 
to give evidence, and the flieriff thought o/lauu, of the ßeriff\ (as in Markham 
he could not adjourn. The court v. MidMeton,) or of theyary-, (as in 
thought, under fudi circum fiances, the Woodford v. Eades^ i Str, 425.) the 
ihcriiF might, and ought to have ad- court will fet afide the verdiä. 
Jmrntdf oa (h^ authority of feveral cafes 




Wcdnefday, 
»2 Nov. 

An underwri- 
ter is bound to 
know the na- 
ture and pecu- 
liar circum* 
Itances of the 
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to which the 
policy relates. 
—To prove the 
manner of con« 
dufling a par- 
ticular branch 
df trade at one 
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other place« 
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Noble and Another againfl Kennoway. 

'TpHIS was an aöion on a policy of iufurance, which 
'*' was tried before Lord Mansfield, at GmldhaU^ at the 
Sittings after la ft Trinity Terin^ when arverdiä was found 
for the plaintiffs. On Tkurfdayy tlie ptli of NovcmbeVy Dun- 
nittg obtained a riile, to fhcw caufc, why there ihould not 
be a new trial ; and this day, the cafe was argued, by Lee 
and Baldwin^ for the plaintiffs, and the Attorney General 
and Dunning^ for the defendant. 

The cafe, and evidence, upon Lord Mansfield's report, 
appeared to be as follows: The infurance was upon the 
fhips, the Hope and the Anne^ at and from Dartmouth to 
Waterfordy and from thence to the port, or ports, of dif- 
charge, on the coaft of Labrador, with leave to touch at 
Newfoundland^ and upon any kind of goods and merchan- 
dizes \ and aMb, on the fi'tps till they (liould be arrived at 
their port of difchargc, and fhould have moored * at anchor 
twenty-four hours, and on the goods and merchandizes^ until 
the fame ß>ould be there difchargedy andfafoly latided. By a 
claufe in the policy, m©ney advanced to the ßfiermen was 
infured. The Anne arrived fafe on the coaft of Labrador^ 
on the 2 2d of June, and the Hope, on the 14th oi July, 
1778. From the time of their arrival, tlie crews were 
employed in fifhing, and had taken out none of their car- 
goes, except at leifure hours, (partly on Sundays,) fuch 
things as were immediately wanted. On the 13th of Au^ 
gufly an American privateer entered the harbour, f Temple 
Bay,) and took both the vefl'els, there being nobody at 
that time on board either of them. The action was 
brought to recover the value of the goods. '1 he defence 
was, that there had been an unnecefTary delay, in unload- 
ing the cargoes, in confequence of which they had been 
cxpofed to capture, and that the undcr-writers ought not 
to be liable for what had happened from the negligence of 
the infured. The plaintiffs refted their cafe on the words 
of the polijcy, and on the ufagc of the trade. They called 
one AJIwicky the captain of the Anne, who faid, that he 
had been the fame voyage three times in the three laft years, 
and that they had proceeded in the fame manner during 
each of the voyages ; that he did not think the plaintiffs 
had warehoufes fuffieient to have held the goods, if they 
had been landed -, and that there were no fettlements on 
the coaft of Labrador, but thofe belonging to the plaintiffs. 
One of the failors fwore to the fame effeft. The plaintiffs 
then called one French, to prove the cuftom of the New- 
foundland trade. This evidence was objected to ; but Lord 
Mansfield admitted it 5 and the witnefs fwore, tlaat, in 
lo the 
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the Newfoundland trade, it is cuftomary to keep their goods 1 780 

on board feveral months, and that fometimes they have part y _ ^ 

of their homeward cargo of fifli, and part oi their old Noble 

cargo, on board, at the fame time. That the firft objeft againft 

IS to catch fifli, and they unload only at times when they Kennowat,. 

cannot fifh. The old cargo being chiefly fait, and pro- 

vifions, it is taken out gradually, for curing the fi(h, and 

for confumption. This witnefs was confirmed by one 

Newman. Neither Newman nor French had been at La^ 

hrador. One Hunter was then called, who proved, that, 

fome years fince, he ufed to fend vefTels of his own, and 

alfo chartered veiTels, to Labrador ^ and that it v/as ufual, • 

in chartering vefTels, to ftipulate, that they fhould have 

fixty days allowed for difcharging. That he apprehended 

they were oftentimes longer, in fad, and that it was not 

fo eafy to difcharge a cargo at Labrador^ as at Newfound" 

land. 

In fupport of the rule for a new trial, it was contended, [ S^^ 3 
that, as the policy on the (hips exprefled twenty-four hours 
after their fafe arrival, no under-writer could fuppofe, that 
he was to be liable for the goods for fifty or fixty days 
longer. There was nothing that befpoke an infurance upon 
a trading voyage. The only reafonable conftruftion of the 
policy is, that the goods are to be protecüed until they can 
be reafonably and conveniently landed. As to the evidence 
concerning the Newfoundland trade, it ought not to have 
been admitted. In cafes of great public branchetJ of trade, 
fuch as that to the coaft of Guinea^ the general ufage may 
be given in evidence, and the under-writer is, perhaps, 
bound to take notice of it \ yet on policies on Guinea 
fhips, it is moil ufual to infert a fpecial claufe for prote£l- 
ing the (hip, and goods, during her ftay. This, though 
it may be unnccefl'ary, fhews, at lead, that where there is 
no general ufage, the under-writers (hall not be liable, with- 
out an cxprcfs ftipulation. But, here, there can be no 
general ufage ; the trade has been cllablifliqd but a few- 
years, and is entirely in the hands of the plaintiffs. New^ 
foundlatul ^nd Labrador are diftant and difcontiguous, and, 
although the objeö of the voyages to both, may be tht 
filhery, yet the filhing trade is condu£led very differently 
at different places. Would the pradtice at Greenland^ No^fd 
Zembloy on the coaft of Scotland^ or in the new whal« 
lifhery in the Mediterranean [f 109], be evidence in this 
cafe ? If a merchant, who carries on the fifhery on the coaft 
oi Labrador^ choofes to adopt the methods and praöice in 
ufc at Newfoundland^ he certainly may \ but, till this be- 
comes generally known, the under-writers are not bound 
to take notice of it. There will be no inconvenience to 
the trade, by a decifion in favour of the defendant, be- 
rufe a fpecial claufe may be inferted in future policies. 

On 
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1780. ^^ ^^^ other fide it was argued, that, what is the ufag# 

%^ - _f in a fimilar branch of trade, is evidence. That it was a 

Noble f***^ prefumption, that a new branch recently cftablifhed, 

again ft would be condufted in the fame manner with other 

X^NMOWAY« branches of the fame bufinefs. That, in a late cafe of 

Puller V. Offleyy which was tried at Guildhall^ evidence of 

the general practice in the Guinea trade had been admitted, 

upon the conilruöion of a policy, on a (hip engaged in a 

particular branch of that trade. The infured could not, it 

was admitted, take an unufual and unreafonable time ta 

C 5^3 3 unload, and, if it had appeared that the time employed ia 

this cafe, had been longer than what was ufual and reafon- 

able at Neiyfoundlandy the plaintiffs, perhaps, would not 

have been entitled to a vcrdidl ; but the jury were to judge» 

under the circumftances, whether the time was unreafon-* 

able, and they thought it was not. 

Lord Mansfield, — The trade of fifliing on the coaft of 
Neiüfoundlandy efpccially from the weft of England^ has 
been known and pra£lifed for many years. Since the treaty 
of Parisy a new trade has been opened to Labrador. The 
infurance, here, is on the (hips, and the goods till landed. 
The defendant fays, the plaintiffs have been guilty of an 
unreafonable delay in landing. That queftion was to be 
tried by the jury, and could only be decided, by knowing 
the ufual praftice of the trade. Every under-writer is 

Erefumed to be acquainted with the praäice of the trade 
e infures, and that whether it is recently eftablifhed, or 
not. If he does not know it, he ought to inform himfelf. 
It is no matter if the ufage has only been for a year. This 
trade has exifled, and has been condii£ked in the fame 
manner, for three years. It is well known that the fifliery 
is the object of the voyage, and the fame fort of fifliing is 
carried on in the fame way at Newfoundland. I dill think 
the evidence on that fubjeft was properly admitted, to fhew 
the nature of the trade [CC/']. The point is not analogous 
to a queftion concerning a common-law cuflom. 

WiLLES, and AsHHURsT, Jußicesy of the fame opinion. 
BuLLER, Jußicey — I think there was fufficient evidence» 
without calling in aid the ufage in the Newfoundland trade ; 
for it appeared, on the face of the policy, that the fifhery 
was the purpofe of tlie voyage. But I think the evidence 
obje£led to was properly admitted. If it can be (hown^ 
that the time would have been reafonable in one place, that 
'is a degre« of evidence to prove, that it was fo in another. 
The effeä of fuch evidence may be taken off, by proof of a 
difference of circumftances. It is very true, that the 
cuftom of one manor is no evidence of the cuftom of 
another \ that has been determined in many cafes \ but the 

point 

[•>] Fide Ford v. Hopkins^ N.Pr. 283. Ekins v. Macibokg Cane, 1753» 
ä. 12 IF. 3. cor. Hob, Cb. 7. i SM. AmbU 184. 186. 
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point here is very difFerent ; it is a queftion concerning the 
nature of a particular branch of trade. 

The rule difchargcd. 



RUSSEL Ogaiflß LaNGSTAFFE. Wcdncfaajf, 

zid Nov* 

^^NE Galky having had frequent money tranfaöions with An indorfe- 

^^ the plaintiff, who was a banker, and having over- mcnt written 

c!tawn his caili account, the plaintiff fufpeftinc: his credit, on a blank no« 
r r J 1 t--. • L 11 ©rchcck, will 

reluied to advance hnn any more money, without the ad- afterwards 

dition of the name of fome indorfor of whom he (hould ap- bind the indor- 

prove. Upon this, Grt//fy applied to the defendant, and for for any funt 

he indorfed his name on five copper-plate checks, made in ^"^ ^'"^* ^WrW 

the form of promiflbry notes, but in blank ; i. e. without fhe^^^rfoiTto 

any fum, date, or time of payment, being mentioned in whom he en- 

the body of the notes. Galley aften^'ards filled up the tmfts the note 

blanks with different fums and dates, as he chofe, and the choolcs to ul- 

plaintiff difcountcd the notes. One of them was made * ^ 

payable on the 2 2d of September^ two on the 27th of Sep^ 

tevibcry and two on the 4th of Ocloher. Thefe notes not 

being paid when they became due, the plaintiff on the 14th 

of Oiioher^ called upon the defendant, as indorfor, for the 

payment of all of them, and upon his refufal, brought this 

aftion, which was tried, before Hotham, Baron^ at the 

laft ajftzes for the county of Durham. It appeared that 

Galley had become a bankrupt on the 20th of September^ 

and that, on the 27th, the defendant had been prefent at 

a meeting of his creditors. It alfo appeared that Rttjel 

knew the notes were blank at the time of the indorfemcnt. 

The plaintiff and the defendant lived in the fame town. 

For the defendant, at tlie trial, it was objedted, i. That 

thefe notes being blank at the time of the indorfement, 

they were not then promiffory notes, and that no fubfe- 

quent zGt of Galley could alter the original nature or 

operation of the defendant's fignature, which, when it was 

written, was a mere nullity. It was alfo objcfted, 2. That 

the notice of the non-payment by the drawer, was not 

given foon enough to the indorfor [t^]. 

The Judge being of opinion with the defendant on the 

firft point, he direfted the jury accordingly, and they found 

a verdkl for him. 

On Wednefdayj the 8th of November^ Arden obtained a 

rule to (hew caufe, why there fliould not be a new trial ; 

which was argued this day, by the Attorney General y Lee^ 

and ScGtty in Tupport of the verdift, and Dunning for the 

plaintiff. 

I. The Attorney General gave up xhtßrß point, but Lee 

fi^id he thought it of confequence enough to be argued. It 

never 

[0^] FiJc BickerMcki v. Belbna», B. R. M. 27 Geo. 3. 1 Term JRef, Jfij. 
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1 780. never had been determined, he faid, and defervcd confider- 
I ' f ation. The copper-plate checks in this cafe, without fum, 

RussKL or date, were mere wafte paper, and Langßaffis name upon 
againft them had no more efFeft than if written on any other blank 

Lang- piece of paper. An indorfement fuppofes a bill, or pro- 

STAFPE. miflbry note, then aöually exifting ; and if a party take an 
indorfed bill, or note, knowing, at the time, that it was not 
the fubject of an indorfement when the name was written 
on the back of it, he is not injured if he is afterwards told, 
that he ihall not be permitted to treat it as a bill or note. 
The very declaration, in this aflion, neceflarily ftates a 
pre-exifting note, previous to the indorfement ; and fuch 
forms are not to be confidcred as ufclefs, and without a 
meaning. How can the plaintiff be permitted to fay, that, 
by this fignature, the defendant contraöcd for a given 
fum, when he knows, that, at the time of the fignature, 
he did not contraft for any thing? This defence might not 
be competent, as againft a third perfon, but it feems juft 
and fair, as againft the plaintiff, who was aware of the 
original nature of the tranfaftion. 2. On the other point, 
they admitted, that what (hall be deemed reafonablc notice 
to an indorfor, of non-payment by the drawer, ouglit pro- 
perly to be decided by the jury [f no]; but faid it was 
well eftablifhed, that fuch notice ought to be as early as 
poffible. That, where the parties live at a di ft a nee, the 
notice ought to be given by the firft poft, though, if any 
thing delay the going out of the poft at the ufual time, that 
will be an excufe ; but that, here, the parties lived in the 
fame town, and no notice had been given till ten days after 
the time of payment, even in the cafe of the notes payable 
in OEloher. As to the bankruptcy, it had been frequently 
ruled by Lord Mansfield, at Guildhall^ that it is not an 
excufe for not making a demand on a note or bill, or for 
hot giving notice of non-payment, that the drawer, or ac- 
ceptor, has become a bankrupt ; as many means may re- 
main of obtaining payment, by the aiTiftance of friends, or 
othen^'ife. 

On the other ^\A(i^ it was ftated, by Dutm'wg^ that the 
jury, whofe province it was to decide on xJcat fccond point, 
were, upon that point, clearly with the plaintiff, and that 

[ 516 ] they had found a vevdift for the defendant, in deference to 
tlie Judge's opinion, on the other queftion. As to that 
queftion, he infilled that there could not be a doubt but the 
direction was wrong. It ftrengthened the plaintifPs cafe, 
that he knew the notes were blank when indorfed. For 
what purpofe could he fuppofe the indorfements were made 
by the defendant, but to authorize Galley to fill them up 

with 

[f 1 10] Vide on that point, Medcalfe Tindalv. Brown , B, R. 7*. 25 Geo. 3. 
V. Hall, /?. R. T. 22 Geo. 3. ylppkton v. 13* And S. C. B. R, E. 26 Geo. 3. 
$*wee:aj)plc, B, R. M. 23 Geo, 3. & iTerm R^f. l6j» 
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with any fum he pleafed, and to bind himfelf, as his fe- 
curity, to that extent. The declaration dates the notes to 
have been made before the indorfements ; fo all declara- 
tions againft indorfors mud ; but the defendant, by in- 
dorfing them, concluded himfelf from contending, or 
proving, that they were not filled up when he figned 
them. 

Lord Mansfield, — ^Therc is nothing fo clear as the firß 
point. The indorfement on a blank note is a letter of 
credit for an indefinite fum. The defendant faid, " Truft 
" Galley to any amount, and I will be his fecurity [C3^] " 
It does not lie in his mouth to fay, the indorfements were 
not regular. The diredlion having been wrong on this 
point, it is necdlefs to go into the other. 

The rule made abfolute [i]. 

[Ö*] ^ide Colli t V. Emeti C. B, H. cumftances, 
ZoGeo. 3. H. Bl. 313. 316. 319. 

[ I ] Before there was an opportunity 
for a new trial, another adion, between 
the fame parties« and under fimilar cir- 
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came on, before Lord 
Mamficldy at Guildhall, and a verdift 
being found for the plaii.iiif, the de- 
fendant fubmitted in this adtion, without 
going to a lecond trial. 



The King agalnß Vaughan. 



Thurfday, 
13d Nov. 



/^AUSE (hewn againft a rule for an attachment againft Wienapcrfon, 
^^ the defendant, for acting as an attorney of this court, ag '"'^ wh .m 
after having been ftruck off the roll. !;" ';!|\:|f ^X 

Lord Mansfield ftated the praftice of the court to be, t'^.eiy^Vmvvcrs' 
that, if the defendant, by his affidavit j fully denies the an(i der.ies the 
charge, on which the rule for an attachment was granted, charge, this 
that is fufficient 5 the weight of the evidence, or the crcdi- ^^'/^'^^ ^i.^c'^t 
bility of what is fworn, is never confideicd ; but if the dc- taclanfnt 
fendant is hardy enough to fwear falfely, he is left to be 
punilhedby indiftment. In Chancery, he- faid, they pro- 
ceed differently : they examine the defendant on interro- 
gatories, and alfo examine \\ itneflcs on both fides, and then 
decide upon the truth of t}ie charge. 

Li this cafe the court thought the charge was not fuf- 
ficicntly anfwcred. 

The Attorney General^ and Peckhanij for the profccution. 
Dunning and Mingay^ for the defendant. 

The rule made abfolute [ i ]. 

[i] In Trinity Term, 21 Gfo. 3. the 
defendant was fen^nced to fix months 
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1780. 

Thuifilay, KiNNERSLEY a^atflfl WiLLIAM ORPE. 

»3d Nov. ^ ^ 

A pcrfon who 'THIS was an aftion of debt, by the owner of a fiflieryy 
^^^^\^ * ^^^' ^ for a penalty of 5 /. under the ftatute of 5 Geo, 3. r. 14. 
♦o^anothef ' but $3^4- ^^^ killing fiih in his fiiliery. The defendant was 
to which he the fervant of a Dodlor Cotton^ who claimed a right to the 
has a claim, fifhery in queflion, and an aftion of trefpaß had been 
lor the piirpofe brought againft fome of his fer^^ants, by the prefent plain- 
fionTo"a l^ac^ ^^^> ^^ ^^7 ^^ ^^S*^^ > which adion was tried at Stnffordy in 
tion in order fummcr 1779, and a verdict found for the plaintitF. The 
to try the right, defendant applied for a new trial in that caufe, but it was 
is not liable to refufed {a). However, Doftor Cottoti not being fatisfied, 
a pcnahy «n- ^^^^ ^j^^ plaintiff notice, that he fliould order one of Ins 
g, ,^ * fervants to fifli in the fame place, with the exprefs view of 

procuring an opportunity to try the right again. He ac- 
cordingly did fo, and it was in obedience to his orders for 
that purpofe that the defendant committed the act for 
which the prefent aclion was brought. This tlie counfel 
for the defendant ofl'ered to prove at the trial, and con- 
tended, that, when it ihould be proved, the plaintiff ought 
to be nonfuitcd, for that fuch an affertion of a right, was 
not an offence within the ftatute, there being an exprefs- 
exception in § 5. in favour of perfons who iliall have a 
** yV*/? fjgkt or claim, ^^ Perry N, Baro/jy before whom the 
caufe was tried, at the laft affizes for Stafford/hire, decided 
this point againft the defendant, and refufed to hear the 
evidence. The plaintiff produced no otlier proof than the 
record of the verdidl: and judgment in the former caufe of 
Kbwcrßay v. Orpe^ to fliew his exclufive right to the filliery* 
This evitlcncc was objected to, on the part of the defend-, 
ant, becaufc the former aclion, and this, were not caufes 
between the fame parties, the name of the former defend- 
ant being ThoniaSy and that of the prefent, Willianu The 
Judge, however, over-ruled the objection, and held that 
C 518 ] ^^-^ evidence was not only admiffible, but conclufive, (both 
the Orpt's having aclcd under the authority of Cottoriy wha 
was the real defendant in both caufes,) unlefs collufion 
could be fhewn in obtaining the former verdicl: and judg- 
ment.. Tliis was not attempted J and the jury, agreeably 
to the Judge's direction, fcuud for the plaintiff'. 

On Thurfflayy the 9th of November^ Boiucr moved for^ 
and obtained, a rule to llicw caufe, why there fliould not 
be a new trial, on the ground of a mifdiredion in the fe- 
vcral particulars above ftated ; and, this day, caufe was 
Ihown, by Convper and Swifwcrion. 

Bearcroft was going to anfwer them, but the court told 
hiin, it was unnecelfary. They thought the defendant 

ought 
' (fl) Kinncrßey v. Orpd fufrtty /. 56. 




IN THE TWENTIETH YEAR OP GEORGE Ut 

ought to have been let in, to prove the notice by Dodor 
Cotton^ and that^ if that had been proved, this would not 
have been a cafe within the aft. Ki n n e r s- 

BuLLER, Jiißice^ obferved, that, to conflirue it in the ley 

manner contended for on the part of the plaintiff, would be againfl 
to read the claufe of exemption, *' right andclaimy* inftead William 
of " right or claiin:' The court alfo thought, that the re- Orpe. 
cord in the former caufe, though admiffible evidence, waa 
not conclufive» 

The rule made abfolute. 



Branch agamß EwingtoK. PrMay^ 

A CTION of covenant on an indenture of apprenticelhip. In a commoit 
•^^ by the ntafter, againft the father^ of the apprentice, indenture of 
*rhe indenture, as dated in the dcclamion, was in the 3^"" £/"'?* 
common form, under the ftatute of 5 Ell%. c, 4 ; the ^. bei ween the 
plaintiff cxprefsly covenanting to find the apprentice meat father, fon, 
and lodging, the defendant to find him cloaths and wafh- ^nd niaftcr,the 
ing, and the apprentice, that he would ferve faithfully, tsfc, ^l y^^ ?"* 
and for the true performance of all, and every, of the faid vviiat is to be 
covenants, each of the faid parties bound himfclf to the performed b/ 
other. Breach afligned, that the apprentice had abfentcd ^h« f«'"» 
himfelf from the Service. Gemral Demurrer. 

Pechhatfty in fupport of the demurrer, contended, that 
the parties were only bound for the exprefs covenants 
which they had feverally entered into. That it would be 
abfurd to conftrue the general words fo as to render the 
defendant liable for breaches of fuch of the covenants as 
were to be performed only by the fon. iTie fame con- t S^p 1 
ftruftion would render the father liable to the fon, or the 
fon to the father, for thofe which the m after was to per- 
form. In all covenants, the intention is to govern. The 
mafter has other remedies befides an action of coi^enant 
againft the apprentice, if he abfent himfelf. He may, by 
application to the juftices, have him punifhed, under 5 Eliz* 
r. 4. $ 35 5 or, if he wants compenfation for the lofs of 
fcrvice, he may compel him to make it up by fubfcquent 
fcrvice, under 6 Geo^ 3. ^. 25. If the conftruftion con- 
tended for on the part of the plaint ifrfhould prevail, parifli- 
officers will be liable for the breaches of fimilar covenants 
in parifh indentures [i]. 

Lord Mansfield ftoppcd Baldivm^ who was to have 
argued on the other fide, and faid, nothing was clearer 

than 

[i] In parilh indentures under 43 dentures, 1 Burnus Jußlct^ tjth jff/. 
EL r. 2. § 5. the parilh officers do not p. 85. 
covenant. Fide the form of fuch in- 

Ha 
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than that the father was bound for the performance of the 
covenants by the fon. 

Judgment for the plaintiff [2]. 

[2] F i Je Whitley V, Loft us, B,R,M, in point, and was meant to have been 
10 Geo. I. 8 Moii* 190. which isdiredly cited by Baldiuin» 



/fhilov Wyllie agüinj Wilkes. 

The penalty of it CTION of debt upon a bond conditioned for the pay- 

cuHnean*an- ^^ ment of an annuity to the plaintiiF, for levcn years, 

nuity having ^Y quarterly payments, the firft payment to be made on 

once been for- the 2 ^th 01 December 1774. The defendant, after craving 

fcitcd before a ^yg^^ a^^i fetting forth the condition upon the record, — 

the varje olf'ihc ^^^^^ recited, that the annuity had been agreed to hz paid 

annuity may ^o ^c plaintiff, in confidcration of his having diflblved a 

be proved un- partnerftiip between himfclf and one Oxlade^ a co-obligor 

derthe com- i^ the bond with WtlkeSy in order that Oxlade might take 

Ihc certificate ^''^^" ^"^^ partnerihip,— /»AW^rf, that he became a bank- 

is a difcharge ^^P^j ^^^ ^ commiffion iflued againft him, on the 24th of 

from future March 1 777, that he afterwards obtained his certificate 

P^y/ncnts.not. on the 5th oi Janttary 1 778, and that the caufc of adlion 

them rea "J^all '^^'^'"^^^ before he became a bankrupt. Upon this plea, 

have been paid ^^^^ ^«^s joined ; and the caufe came on for trial, before 

after the for- Lord Mansfifxd, at Gtti/dhti/I, when a verdift was found 

fciiure and be- for the plaintiff', fubjc6l to the opinion of the court, on a 

ru"ic***^ ***"^' cafe which flated— That a * quarter's annuity became due 

on the 25th of December 17765 That the arrears due on 

* L S ^ J that day were paid on the i8th of March 1777 ; and 

that the defendant became a bankrupt ; that a commiiTion 

ifTued againft him, and he obtained his certificate, as ftated 

in the plea. — ^The queftion for the opinion of the court 

was, whether the plaintiff's caufe of adtion accrued before 

the bankruptcy. 

The cafe was argued on Tuefdayy the 14th of November^ 
by Wood for the plaintiff, and Dunning for the defendant. 

Wood argued as follows — ^The certificate is not a bar in 
this cafe. The plaintiff had no legal remedy on the bond, 
at the time when the commiffion iflued, and therefore could 
not have been admitted as a creditor under the commifBon. 
All the inftances in the court of Chancery, where annui- 
tants have been permitted to prove under commüFions of 
bankruptcy, have been in cafes where the bond has been 
forfeited, and thereby a legal remedy for tlie penalty has 
been acquired. Here the forfeiture which would have 
been incurred by the non-payment of a quarter of the an- 
nuity on the 25th of December 1776, was waved, and 
done away, by the payment and acceptance of the arrears, 
at a fubfequent day. In this refpedt, the prefent cafe re- 
1 2 femblcä 
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fembles that of WehJIerw. Bannifler {a\ where your Lord- 

(hip laid, that you fhould have held the aft of payment at _^ 

a future day, to be in itfelf proof of a waver, of the for- Wyllie 
fciture of an annuity bond. The penalty was not a fub- sgainlt 
filling debt after the waver. It could not, therefore, be Wilkes. 
proved under the commiflion, nor difcharged by the certi- 
ficate, for no debt can be proved that is not demandabU at 
the time of the bankruptcy. Indeed, by the ftatutc of 4 & 
^ Ann, c, 16. § 12. payment of money fecuredby a penalty 
in a bond, after the day in the condition of the bond, 
amounts to a parliamentary waver of the forfeiture incurred 
by the non-payment on that day. It is true, the words of 
the ftatute fpecify only bonds conditioned for the payment 
of a leffirfuvty at a day or place certain y and mention the 
payment of the principal- and intereß due. But it cannot 
have been intended to confine the provifion to conditions 
for the payment of one lefler fum, and to exclude bond* 
for fecuring repeated lefler fums to be paid fucceflively, 
or fuch upon which no interell is to be paid. But, befides 
the penalty in this bond, there is, in the condition, an 
agreement, or covenant, under die feal of the defendant, 
for the payment of the annuity. Upon this, an aftion of [ S^i ] 
debt, or covenant, might be maintained, exclufive of the 
remedy on the penalty \ and it has been frequently de- 
cided, and particularly in a late cafe of Cotterel v. Hoohe (b)^ 
that the remedy for the growing payments of an annuity, 
when fecured by covenant, are not barred by a bankruptcy 
and certificate. By the llatute of 8 & 9 IVilL 3. c. 11. 
§ 8. in aftions upon bonds for non-performance of any co- 
venants, or agreements, in any indenture, deed, or writing, 
contained, the plaintiff is to recover, not the penalty, but 
damages for every breach he fliall prove. This bond is of 
that fort, and, fince that ftatute, a breach of the covenant 
and agreement does .not entitle the plaintiff to the penalty, 
even at law, but only to have it ftand as a fecurity for future 
breaches. 

Dunning, — ^Thc inclination, both of courts of law and 
equity, has always been, to give to bankrupts who have 
adled fairly, a complete difcharge. It is impoflible to 
imagine a cafe more proper to ihcw the hardfhip of the 
doftrine contended for on the other fide, than the prcfent ; 
for the defendant was made a bankrupt only on the 24th of 
Jilarch, and on 'the 25 th, the very day after he became li- 
able, (if the plaintifPs action (hould be fuftaincd,) to a quarr 
ter's payment of this annuity. In JVebßer v. Bannißer, 
liTue was taken on the faft of payment after the day, and 
therefore the qucftion, how far fuch payment would have 
been a waver of the forfeiture, was not before the court. 
Your Lordfliip might ule fome exprelTion, fimilar to what 

has 

{a) E. 20 Geo. y/upra, p. 393« (i) H, 19 Geo. l^fuprat p. 97, 

H3 
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1780» '^^s juft been dated, in that cafe of Wehßer v. Bauntßen 
y_ - - _} but you certainly did not mean to give a folemn opinion 

Wyi.me upon the point. Had the cafe required it, you would have 
iiKJinik given the queilion a more thorough confideration. The idea 

\viLKts. ^f waver originated from the flatute of Qnccn Anne ^ but 
tliat ftatute has never been undcrftood to relate to bonds» 
for fecuring annuities. The firll cafe in Chancery on, 
this fubjeft was in 1738, Ex parte Le Compte {b). The 
next in 1741, Ex parte Belton (r). In both thefe, the 
annuitant was let in to prove the value of his annuity, on 
the ground that the bond being forfeited by non-payment 
on the day, the penalty had become a debt at law. There 
was, however, no queilion about any waver by a fubfe^ 
quent payment in thofe cafes. But, in the cafe of Per-- 

C 5^^ 3 ^'''-f V. Kemplaiid [i], which was decided a few years ago 
in the court of Common Pleas, it was unanimoufly held, 
that a payment after the day would not difcharge the 
forfeiture of an annuity bond, which, when once it haji 
become abfolute, can never be made conditional ; that 
fuch bonds are not within the ftatute of" Queen Anne ; 
that, if a forfeiture has happened before a bankruptcy^ 
the annuity may be valued, and proved under the com- 
xniflion ; and that, after the certificate, the bankrupt is. 
not liable to any future payments. This cafe is decifive. 

Woody in reply, — In Cottcrell v. Hopkey which was fub- 
fequent to Wchjl.-r v. Bannißery the cafe of Perkins v. 
Kempland was cited : That cafe was fimply a bond con- 
taining ä penalty for fecuring the annuity : There was ua 
agreement contained in the condition. 

Bui.i.ER, Jufiicey — The cafes of Wehßer v. Banniflery 
and Perkins v. Kempland^ may Itand very well together. 
As to the cafe of Cottcrell v. Hooke^ that was an action 
upon the deed of covenant. Here, if you had an elec- 
tion, and could have proceeded upon the agreement, you 
have made your eleftion, and taken the other courfe, for 
tliis is an a£lion for the penalty. 

The court took time to confider ; and, this day. Lord 
J^IANSF1ELD delivered their unanimous opinion^ as follows j 
Lord Mansfield, (after ftating the pleadings and the 
cafe,)-^Before, and at the time of, the bankruptcy, no 
pioney was due under the condition of the bond. The 
penalty had been incurred, a quarter's annuity not being 
paid on the day, but the obligee had afterwards received 
the money. The queftion is, whether there was any debt 
due at the time of the bankruptcy ; and, as between the 
parties, cm general principles, when a forfeiture lies in 
compenfution, and the pcrfon entitled to the compenf-ition 

receives 

(3) \ Atk, 251. Blackß. iic6. Mr. Dunning read a 

f^) Hid. much fuller note of the c^e man what 

1] T^ yd Ceo* 3. Sinc^ repcrtcdj, 2 is tliere given, 
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Tcceives fatisfaöion after the forfeiture, he can never re- 1780, 
fort back to the penalty. Take the common cafe of ^ _ _ j 
rent : If payment is made after the day, you can never Wyllie 
.recur to the forfeiture. Ail forfeitures are odious, if againit 
carried beyond their true intent. Befides, (I hciv fpcak Wilkes. 
my own opinion,) in queftions between the parties, I 
fliould exceedingly incline to fay, that annuity bonds are 
■within the reafon, though not the letter, of the acl of 
the 4th and 5th of Queen A/we ; an a<Sl made to remove 
the abfurdity which Sir Themas More unfuccefsfuily at- 
tempted to perfuade the Judges to remedy in the reign [ 5^3 ] 
of Henry VIII. For he fummoned them to a conference 
concerning the granting relief at law, after the forfeiture 
of bonds, upon payment of principal, interell, and cofts ; 
and when they faid they could not relieve againft the 
penalty, he fwore by the body of God^ he would grant 
an injunQion. This is a remedial law, and, if a cafe is 
vithin the mifchief, the remedy ought to extend to it. 
I (hould have thought, therefore, that payment after the 
day might be pleaded to an adlion on an annuity bond. 
In the cafe of li'^ebjler v. Bannißer^ as far as it was necef- 
fary to confider the point, we were all incHned to think, 
that, even without an txprefs agreement to give farther 
time, the receipt of the money after the day would have 
been fufficient. But, infolvent acls differ from the bank- 
rupt Lm'S ; there is no authority, no commilhoners, under 
the infolvent acls to fet a value upon the annuity. The 
prefent cafe arifes on a bankruptcy. It is to be lamented 
that fo large a clafs of creditors as annuitants are, fliould 
be left without any exprefs provifion in the bankrupt laws. 
It is hard upon them that they fliould be excluded from 
proving under the commifTion, (when perhaps the other 
creditors may receive 15 fliiilings in the pound under it,) 
and (hould be left only to a frultlefs remedy againft the 
bankrupt. It is alfo hard upon an honeft bankrupt, who 
has given up his all to his creditors, that he fhould ftill 
continue anfwerable for dcbti which he has nothing to 
fatisfy. This is a great defe<::l antl chafm. It is a pity 
that the legiflature fhould be filent, and fliould force the 
courts, in order to attain the ends of jufticc, to invent le- 
gal fnbtleties, which do not come up to the common un- 
derftanding of mankind. That has been done in the cafe 
of annuities. The court of Chancery has laid hold of 
this fubtlety. It has faid, — ^The penalty is the debt if the 
forfeiture has been once incurred, and you may have a 
value fet upon your annuity, and come in as a creditor, 
under the commifiion. — If it is objefted, that the forfei- 
ture was waved, the court anfwers, — No mauer for that ; 
it fhall be ftill in force, becaufe it is for the benefit both 
of the creditor and the bankrupt tliat it fhould be fo. — 

H 4 Thi« 
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1780« This has been fettled, and we all adhere to the detcrmJ- 

^^ _ I nation, as far as this cafe goes, as a legal fubtlety, cfta- 

Wyllie blifhed for good purpofes, but not to be drawn into prin- 

againil ciple or argument in other cafes. It has been the foun- 

"Wilkes. ^jxtion of practice in the court of Chancery, and has re- 

C 524 1 ceivcd a folemn confideration in the court of Common 

Pleas, in the cafe of Perkins v. Kemplandy which is zn 

authority direftly in point. That court thought annuity 

bonds were not within the flatute of Queen Anm^ and, for 

that part of their opinion, relied on what Lord Hardwicke 

faid, in a cafe Ex parte Wincheßer {a\ v/z. that the 

words, ** at a day or place certa'uiy* are material words in 

the flatute, and that bonds, not given for the payment of 

a lefler fum at a day or place certain, are not within it. 

I hardly think he would have confidcred thofe words as 

fufficient to take a cafe out of the flatute, which is clearly 

within the reafon and meaning of it, if it had not been 

to give the party the advantage of the equitable fubtlety, 

by which he was enabled to prove under the commifTion. 

We confider ourfelves as bound by the authorities, as far 

as the prefcnt cafe goes ; but no further. 

The Poßea to be delivered to the defendant. 

(a) In Cane. 1744. I Atk. 118. 



Friday, ^he KiNG, on the Profecution of Parburv 

»4th Nov. and Another, Executors of Dawes, ogahifl 

the Governor and Company of the Bank 

of England. 

. n f^^*^,«» T^HIS was an application for a mandamus to be dircclrd 
will not grant I 1 1 r 1 i« 1 • t 

%mandamui\Q to the defendants, commanding them to permit the 

UtitBankxo profecutors to transfer 1000/. Bank ftock, as having been 

transfer itock, the property of their teflator. One Lafcellesy being pof- 

uTroncdr f^^'^^ of 12,000/. Ä^«i& ftock, which ftood in his name, 

by an a^ion hy his will appointed Dawes his executor, and gave him, 

on the cafe, as a legacy, 1000/. part of the 12,000./. DaivcSy who 

if they refufe. proved the will of Lafcelles^ but never transferred the ftock 

T'^"* to his own name, by his own will, of which he anpoint- 

tncr exccu« ,, - •' 111 i. , . r- 

tors, who take ^d the prolccutors executors, bequeathed to nis kinfwo- 
no beneficial man " Lydia Fenuymore^ if living at the time of mv dc- 
intcrcft, and «ccafc, the fum of 1000/. of the capital ftock of the 
lo p'ay^re in. " ^^''^ °^ England^ and, although I have not transferred 
titled to have" " Mr. Lafcelles's ftock into my name as yet, tlie property 
the ftock of ** is wholly and folely in me, as may be feen by his will." 
their teftator Upon Dawes's death, the profecutors proved his will, and 
thd/n;I^c. "^ applied to the Bank for leave to transfer the 1000/. which 
was refufcd, unlefs they fliould produce a certificate of 

tlic 
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the death of Lydia Fennymore [i]. Upon this they ap- 
plied to the Foundlhig Hofpiial^ where it feems fhe had _^ 

been placed by Dawesy (whofc natural daughter the pro- xhe King 
fecutors fwore they believed (he was,) and where they again it 
found, by the books, and regillcrs, ftrong evidence of her The Bank 
death, and that (he died before the teftator •, and they o^Engla^nd, 
were, at fir ft, promifed the certificate required, but the 
governors of the Hofpital afterwards refufed to grant it, 
and the profecutors applied again to the Banhy ftating the 
evidence of the death of the lej;atee, and tliat the certi- 
ficate had been refufed. Upon this fecond application, 
they were told the certificate could not be difpenled with. 
This court was therefore moved, upon affidavits ftating 
the above circumilances, and a rule to fliew caufe was 

f ran ted, but with directions, that notice of the rule fhould 
e given to the Foundling HofpitaL — It appeared, upon in- 
fpeding the will of Dawes, that particular legacies were 
given by it to the pTofecutors. 

This day, caufe was fhewn, by the Attorney General^ 
and Jachfon, on the part of the Bank ; and Btarcrofty oil 
the part of the Foundling HofpitaL 

On the part of the Bank^ it was urged, that they had 
no fatisfaöory evidence of the death of Lydia Fennymore^ 
and that it had been the rule and practice witli them to 
transfer ftock to legatees diredly, without the interpofi- 
tion of the executors : That this was founded on the con- 
ftruftion which had been put on the ftatute of 5 Will. Z< 
Mar. c. 20. by which the Bank was eftiibliftied, and of 
the different charters they had received from the crown, 
under the authority of that ftatute ; That all the afts, re- 
lative to ftock, ufe the word " devifc,' and therefore the 
opinion had been adopted, that the legiflature intended, 
that, in refpeß to the manner of tranfmiflion by will, 
ftock (hould pafs immediately as real prcp-rty^ (to which 
the word " ^Z«;^'* is peculiarly appropriated,) docs 5 That 
was the opinion of Serjeant Fengclly, who had been couu- 
fel for the Bank, and upon whofe advice they had pur- 
fued the praöice juft ftated. — ^They faid, however, that 
the Bank was extremely ready to a£l in any manner the 
court (hould direct. 

For the Foundling Hofpital, it was faid, that, — as the le- 
gacy to Lydia Fennymore was lapfed, and there was reafon 
to believe the teftator was a baftard, (which however was T 526 1 
not fworn to,) or at leaft, that no next of kin could be 
found, and as the executors, having legacies, could take 
no beneficial intereft, and it was not pretended there 

would 

[1] It appeared, that it is the prac- ther of a probate of the will of the 

ticc of the Bank, and the other great pcrfon laft intided, or a certificate of 

companies» never to permit the tranf- the adual death of fuch perfon* 
£cT of ftock witlioui the production ei- 
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1780. would be any debts to be paid,— they were advifed that 

^ _ _ J the money belonged to the Crown ; That, upon this, they 

The King had applied to the 7r<'^/ry for a grant of it, forthebe- 

againft nefit of the Hofpitaly which application they had reafon to 

The Bank think would be fuccefsful ; That, under thefe circum- 

^t£Mci.AND. fl-^j^^^g^ they had not chofen to facilitate the transfer of 

the (lock, thinking it fafeft in the hands, and under the 

proteftion, of the Bank. 

Dutm'wgj on the part of the profecutors, contended, 
that the legal title was clearly in them, and that the court 
would not enquire to M'hom tkey were accountable for vhe 
equitable interell -, That the ufe of the words " dcvljV or 
** devifee^^ in aös or charters haftily and ignorantly pen- 
ned, could not alter the nature or incidents of a fpecies 
of property clearly perfonal ; That this application was 
not to the favour or equity of the court 5 but was found- 
ed on righty in order to compel the defendants to do their 
duty. 

Lord Mansfield, — ^When there is no fpecific remedy, 
the court will grant a tnatijamus that juftice may be done. 
But where (as in this cafe) an adJion will lie for complete 
fatisfaöion equivalent to a fpecific relief, and the right 
of the party applying is not clear, the court will not in- 
terpofe the extraordinary remedy of a matidavius [*3^3. I 
do not think this a clear cafe. It appears, on the face 
of the will, that the executors have no beneficial intercft. 
If the teftator was a baflard, the King is the next of kin 
ffiii]. Here neither any pcrfon claiming as next of 
kin, nor the Crown, are before the court. Notice has 
been given to the Banh not to permit the transfer. The 
Blink is therefore in the nature of a flakc-liolder only. 
The real quellion is between the Crown, (or the Founds 
luig Hofpital as (landing in the place of the Crown,) and 
the executors of Daivcsy the profecutors of this rule. 

The rule difeharged [i]. 

rÖ*l ^^x y.Bifiop of Cbcßer, B. and ihat he had no next of kin. It 

J^. M, 27 C?^o. , 3. 1 7er»i Rep, alio appeared, that the Founc^Ung Hcf 

,g5^ pitnl had fuccecdcd in obtaining a 

ft 111] Vide Burgefs v. Wheat Cy grant from the Crown of the Hock in 

Cane» 1759. 1 Blatkfi. 1 23. quellion. A verdiifl was found for the 

fi] A fpecial adlion o^ affumpßt was plaintiffs, but with leave to move the 

afterwards brought by the eACcutors, court, that a nonfuit, or verdict for the 

againll the Governor and Company of defendants, might be entered. Ac- 

<tit Bank, which was tried before Lord cordingly, in Eaßer Tcr?n, 21 Geo. 3. 

Mansfield, at GniMall, at the Sit- the Jr/ornej General obtained a rule for 

tings after Hilary Term, 21 Geo. 3. that purpofc. It fccms it is cullomary 

Upon the trial, it was admitted that for the Crown to grant to the Ho/pital, 

lydia Fennymcre died in the Fcuodling fuch property as would have belonged 

Hofpital, in the tcllator^s to foundlings who happen to die there, 

[ 527 ] fife -time ; and it was The grant, in this cafe, was in the 

proved that Daives was form of a warrant, under the fign ma- 

reputed to be a natural fon of Lafcelles, nual, authorifmg George Wballej, Efq; 

of 
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of the Foundling Hofpitalt to call upon 
the pUintiffsj as executors, for a tranf- 
fer of looo/. and for an account and 
payment of the refidue of the perfonal 
eftate and efFe^ of Dawes, and to 
receive the fame /or bis Majeßy*s u/e, 

injide Megit v. John/on, infra , 542 ) 
n confcquence of this authority, 
fVhalley, before the trial, had filed a 
t>ill in Chancery« praying an account 




againd the plaintiffs, 
and an injundiion to be 
direfled to the Bank, 
to reftrain them from 
transferring the flock 
to the plaintiffs. Pend- 
ing the rule for fetting 
afide the verdidt, a compromife (ool^ 
place, fo that it was never argued. 



The King 

againft 

The Bank 

oFEnglaniu 



Syers and Others againß Bridge. 

ACTION againft an underwriter, on a policy of in-» 
furancc on the Ihip Mary, a letter of marque. The 
words of the policy were, " At and from Liverpoole to 
•* Antigua, with liberty to cruife ftx weeks, and to return 
"^^ to Irehwd, or Falmouth, or Milford, with any prize or 
•* prizes." The fhip having been taken, this aclion was 
brought, and came on to be tried, at the laft affizes for 
the county of Lancaßer^ before Hotham, Baron, when a 
verdift was found for the plaintiffs, but with liberty to 
^ the defendant to move for a new trial, without payment 
of cofts. 

On Thurfday, the 9th of November, Mardomld obtained 
a rule to (hew caufe, why there fliould not be a new 
trial; and, today, the cafe was argued, by t\iQ Attorney 
General, Dunning, and Davenport, for the plaintiffs, and 
Jiiacdonald, Lee, and J. P. Hey wood, for the defendant. 

Upon the Judge's report, the evidence given at the trial 
appeared to be as follows : The policy was made on the 
9th of February 1779, and there was no time fixed in it 
for the commencement, or the duration, of the voyafrc 
The captain, being called on the part of the plaintiffs, 
fwore that he, in fact, failed from Liverpoole on the 28th 
of February ; he was five days before he cleared the land ; 
and he proceeded on his direft voyage till the 14th of 
March, chacing, however, at different times, from the 
7th to the 14th, when he began his cruife, giving notice 
thereof to the crew, and o^jclering a minute of it to be 
entered in the" log-book, which was done. From the 
14th of March, he continued cruiGng about the fame la- 
titude (43), till the 17th or i8th of April, when he dif- 
continued the cruife, of which he alfo gave notice, in- 
tending to go to the Burlings, off Lißon, in the courfe of 
his voyage. On the 23d, he renewed the cruife, of which 
he gave notice, as before, and ordered a minute, to that 
purpofe, to be entered in the log-bock. From that time 
he continued cruifing till the 28tli of April, when he was 
taken by an American privateer. Two or tlirec days be- 
fore 



Friday, 
«4th Nov. 

A liberty «#| 
cruife fix 
wrr^i," in a 
policy oi in- 
I'urance, 
means *< fix 
weeks Juc- 
ctßn/ely^ from 
the comence- 
menc of th« 
cruilc/* 



[5*8 3 



528 CASES IN MICHAELMAS TERM 

1 780. ^^^^ ^^ failed, he met with Kenyoft^ the broker who had 
. Z * I got the policy fubfcribed, in the counting-houfe of the 
Syers plaintills, who, in difcourfing about his liberty to cruife, 
agninit faid hc might do fo in any latitude he chofe, and that if 
Bridge. j^^ j^^j ^^ fuccefs in one place, hc might leave it, and 
proceed to another, and there begin cruiiing again, men- 
tioning when he (liould begin ^ and leave off, in his log- 
book 5 and that if fuch feparate times of cruifing fhouM 
not, when added together, exceed the fpacc of {\x weeks, 
the terms of the infurance would be complied with. 
None of the under-writcrs were prcfent at this converfa- 
tion ; hut the captain faid, hc confidered Kenyon as afting 
for them, as well as for the ini'urcAi. His log-book was 
taken, but he produced a journal, which hc and his clerk 
had copied from the log-book. He faid, he undcrftood 
the meaning of " crutfmg^ to be, delaying the courfc of 
the voyage, in any particular latitude. The fecond wit- 
ncfs produced by the plaintift's had been captain of a letter 
of marque in the laft war. He defined " crmfing^^ a de- 
lay of the voyage, under a fair wind to the port of def- 
tination. He had examined the journal, and was of opi- 
fiion, that there had been no delay in the voyage, except 
at the times which the captain had exprefaly appropriated 
to the cruife : It is the cullom for letters of marque whick 
have not liberty to cruife, to chace, when they fall in 
with an enemy's fliip : He was never cautioned againft 
it,, and had chaced frequently under fuch circumftances. 
In like manner, without fuch liberty to cruife, it is cuf- 
tomary, and permitted, to letters of marque^ to go three 
or four points out of the direft courfe, for the purpofc of 
fpcaking Ihips, and he did not confider any of the a£U 
done by the captain, before the 14th of Marchy as cruif- 
ing. — ^The defendant's counfcl read feveral entries from 
the journal, to fliew different inllanccs of chacing, and 
quitting the direct courfe to fpeak ihips, between the 7th 
r ^2p 1 and 141h of March, They then called a witnefs, wha 
had alfo commanded a letter of marque^ during the lail 
war, and who fworc, that he thought the fliip, by what 
appeared from thofe entries, was to be confidcred as cruif- 
ing between the 7th and 14th. The counfel for the de- 
fendant called feveral other perfons •, two of whom were 
brokers. His witnefTes concurred in thinking, that, by 
the terms of the policy, the cruife muft on fix fucccflivc 
weeks, not interruptedly, and at intervals. — ^Thci two wit- 
nefl'es examined on the other fide thought, on the con- 
trary, that the policy did not import any fuch reftri£lion ; 
but they admitted, on the one fide and the other, that 
they only fpoke their opinion, and could fay nothing of 
any ufage, none of them having ever known a cafe cir^ 
cumflanced Ukc the prefcnt. 

The 
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The defendant, upon the above evidence, fet up a two- 1780« 
fold defence: 1. If ' the cruife was to be confidcred, as ^ _ « 

having been continued from the 7tbf inltead of from the Syers 
14th, of Marchy to the 17th or i8th of Aprils then the agninft 
fliip had cruifed above fix weeks, at different intervals» Baiogb. 
and confequently the terms of the policy had been de- 
parted from : But, 2. If the jury fhould not be of that 
opinion, ftill, from the words of the policy, as well as the 
nature of the thing, the fix weeks were meant to be 
fucceffive, and uninterrupted, and therefore expired at the 
end of fix weeks computed from the 14th of March, 

The judge declined giving any dirc6lion, or opinion on 
this lad point, it being agreed that the opinion of the court 
iliould be taken upon it. 

I. lu fupport of the verdift, it was, now, contended, 
on the firlt point, that it was a que (lion of faft, proper 
for the decifion of the jury, when the cruife began. The 
captain had pofitivcly fworn that it did not commence till 
the 14th, and the jury had believed him. As to chacing 
an enemy's veffel which appears in view, or going a little 
out of the courfe to fpeak to a fhip, that is never con- 
fidered as a deviation, in the cafe of a letter of marque. 
It is what they always do, and, it being known to the 
under-writers that this was a letter of marque^ no exprefs 
licence, or ftipulation, was neceffary, to protect her in 
that refped. But, if a Jetter of marque quit the dircä 
courfe of the voyage on purpofe to look for prizes, 
that is a deviation, unlefs fhe is protected under a par- 
ticular licence j for the difference, and the only diflcrencc, 
between a letter of marque and a privateer^ is, that the 
' folc objeö of the latter is cruifing, the principal object 
of the former a trading voyage. 2. The natural con- 
ftrudion of the licence in the policy is, that fix weeks, no [ 5^0 l 
matter how made up, may be employed in cruifing. Sup- 
pofe, on the fecond day of the cruife, a prize had been 
taken, and carried back to Miiford, Falmouth^ or Ireland ; 
can it be contended, that the time employed in bringing the 
prize into port, mufl have been computed as part of the 
fix weeks ? The broker's conilrudlion ought to bind both 
parties ; he is a fort of a middle man, equally the agent 
of the infurers and infured. Befidcs, in this cafe, Kctiyon 
was aöually in partnerfhip with one Slater^ as a broker, 
and this very Slater was an under-writer on the policy. 

On the other fide, the counfel contended, that a great 
deal of inadmiffible evidence had been received. That 
the queftion, whether the ^\x weeks were to Be fucceflive, 
"Was a mere point of conftruftion on tlie words of the 
policy, and the opinion of Keuyotty or the» witneffes, ought 
not to have been given in evidence. If indeed there had 
been proof of any jgencral ufage, that would have been 

admUTible, 
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1780. admiflible, but nothing of that fort was attempted. i{ 
\^ - - _f the plaintiffs conftruftion were to prevail, a captain 

Syers might watch occaßons when the wind was direftly in hi^ 

againit teeth, and then declare thai he flopped cruifing, and was 
to be confidered as purfuing his voyage. — They faid no^ 
thing on the firft point» 

Lord Mansfield,— This was merely a queflion of con-* 
ftruftion, on the face of the policy, and, unlefs an ufagd 
could have been (hewn in favour of this defultory cruif- 
ing, calling witnefics to fupport it, was calling them to 
fwear to mere opinion» None of thofe produced knew 
of any inftance, and, therefore, their evidence ought not 
to have been received. Yet^ I dare fay, their teftimony 
had great weight with the jury. The meaning of words 
depends on the fubjeö. The inftruöions were not read, 
but they fhew the meaning very clearly, for they run thus, 
** To cruife fix weeks, and then proceed to Antigua [i].'* 
There can be no general rule. Here, the fubjedt-ma!ter, 
in my opinion, is decifive to fhew that the ^\x weeks meant 
one continued period of time. A cruife is a well known 
expreffion for a conneöcd portion of time. There arc 
frequently articles for a month's cruife, a fix week's cruife, 
&V., Such a liberty as in this cafe, to a letter of marque^ 
is an excufe for a deviation. But what is contended for 
by the plaintiffs is impoflible in praftice. Suppofe the 

f 531 ] (hip returns directly backj cruifing for the fpace of a week : 
(he may then take perhaps three weeks to return to where 
{he had been. Can fhe then renew the cruife, and re- 
turn again, and fo repeatedly ? The voyage, in that way, 
might la ft for years. But the true meaning is, ** I will 
** excufe a deviation for fix weeks." The inftruöions, 
although it happens that they were not read, flrike me 
much. Another argument : Six weeks is a continuation, 
a congregate denomination of time. If they had meant 
feparatc days, they would have faid 42 days. 

The rule made abfolutc. 

[ I ] They were in court, and had been Hated by the counfal for the defendant« 



Friday, The KiNG a^avifl Routledge* 

a4th Nov. *^ ^ 

A college A N indictment having been found againft the defend- 

/l^!!/''thouoh' ^"^» ^^ ^^^ quarter-feifions for the city of Oxford, fof 

he /tfid« m rtfufing to take upon himfelf the office of conflable for 

the city out one of the "Wards in that city, it was removed, by certia^ 

of college, is rari, into this court, and came on, for trial, before 

'"rivik e^of*" BuLLER, Jußice, at the laft fummer alfizes for tlie coun- 

llirumveinty. ty of Oxford, on Friday the 28th of July 1780. 

^^'. Whr- The 

thcr, under that right, he is exempt from ferving the office of conftable for the city« 
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The indi£l:ment contained two counts. The ßr/l ftated, 1780. 
fremraliyj that the defendant being an inhabitant, and re- ^ _ _ j 
liding in the ward in queftion, was on, iffc. lawfully and The King 
in due manner eleEled^ nominated^ and appointed by J» T. agaiuft 
alderman of that ward, and one of the juftices for the RouxLEDCBt 
city, into the office of conftable for the faid ward ; that 
he afterwards had notice of the appointment, and was 
fummoned to appear before K* J, and E, T* two other 
juftices of the city, to be fworn in. The fccond count 
alledged, particularly^ that Oxford is an ancient city, that, 
from time immemorial, there had been accuftomcd to b^ 
four aldermen of the faid city, and that each of fuch al- 
dermen fhould and might, on the 30th of September ^ every 
year, (or the day following, if the 30th of September fhould 
be a Sunday^) ele£b and choofe, and of right ought to 
eleci and choofe, a fit and able perfon, J5*r. to be con- 
ftable, in and for the ward to which fuch alderman ftiould 
refpeftivcly belong ; that the faid defendant was an inha- 
bitant, £5*r. and a fit and able perfon, and that the faid 
J, T. then was one of the aldermen of the faid city, to 
wit, for the ward in queftion, and that on the faid 30th 
day of September^ in the year, ksfc, the faid J. fT. did 
duly and lawfully ele£V, choofe, and appoint the defend- C 53^ 7 
ant, l^c. (Then ftating the notice and fumnions, as in 
the former count, and concluding that notwithllanding 
the eledlion and appointment the defendant refufed to 
take the oath, ts'r.) 

The defence conllfted, 1. In putting the profecutors 
on proving the cuftom as Jaid in tlie fccond count of the 
indiöment : 2. In ftiewing that the defendant, being ma- 
triculated in the univerfity, and entered on the buttery- 
books of Brazeti Nofc CollegCy as barber to the college, 
was not liable to fer\'e as conftable, although he refided, 
and kept a barber's and perfumer's fliop in one of the 
wards of the city. 

The e\'idence for the profecution, with regard to the 
cuftom, was, that, on the 30th of E.pitmbery (or the ift 
of Ociobery) annually, a meeting is held, in the town-hall, 
of the mayory four aldermen, and affißants^ at which the 
new mayor is fworn in, and the city officers, viz. con- 
ftables, J5*r. appointed ; that, on fuch occaiions, the hall 
"is open to every body ; that conftables are never appointed 
l>ut at that meeting \ but that none of the members of the 
corporation ever interfere in their appointment except the 
aldermen, . each of whom appoints one for his own ward ; 
that this is done in the following manner : the old con- 
ftable delivers in a lift of all the perfons in his ward fit 
to fcrvc the office, and the aidc|-man of the ward names 
0:1c from that lift. 

With 
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1780. With regard to the liability of the defendant to ferve, 

^^ - J the profecutors, after proof of the defendant's refidence 

The King in the ward, and his keeping a (hop there for perfumery, 

againft toys, iffc. endeavOurcd to (hew, that, in many inftances, 

Kou TLEDCE« perfons of a like defcription, viz. barbers, cooks, is*c, of 

different colleges, had ferved the office. They had given 

notice to the defendant to produce the matriculation-books 

of the univerfity, in order to prove the matriculation of 

thofe perfons j but, as the books had not been infpe<!iJed 

before, and there v/as no index, they were not able to 

find the names of any of them. It was admitted, on 

the part of the defendant, that the Fice Chancellor of the 

univerfity often direfts his warrants to be executed by 

the city conjlabhs» 

The defendimt's counfel, on the queftion concerning 
the cuftom, read a claufc in the charter of 3 Jac. 1. to 
the city of Oxford^ by which it is provided, that con- 
ftables, 55"<r. ot that city, in cafe of vacancies, fhall be 
chofen by the mayor, t^c. and commonalty, or the major 
r -««^ 1 part of them ; ^^ de ciinbus civitatis pradifla,^* They alfo 
read the con (table's oath, by which he is bound to attend 
the city court, £5'r. 

On the other head, they proved the defendant's matri- 
culation in the univerfity books ; that he was barber of 
Brazen Nofe College ; and that an ancient fee is annexed 
to that office, which was regularly paid to him j that the 
office of barber is taken notice of in the ftatutes of the 
college 5 and that the defendant, if the members of the 
college chofe, was bound to a£t as their barber, and, on 
one or two particular occafions in the year, to attend at 
tlie college as a fervant ; that he aftually had regularly 
attended on thofe occafions, but was not then employed 
in the excrcife of his trade as a barber. They then read 
a paflage from a charter of Edw. 4. reciting a compofi- 
tion made between the univerfity and the city in the reign 
of Edw, I.' as follows : 

** Ad hoc etiam, quod prxdiöi major 8c burgenfes 
f* queruntur, quod, cum per cartam domini regis non 
« ceduntur aliquae libertates alijs in pra:di£lä villa, quam 
•« fcholaribus univerfitatis praediöae, et illi fcholares fint 
«« excmpti a communitate praediöä ad refpondcndum co- 
<« ram eis, vel fimul cum ipfis, de aliquibus rebus ipfum 
«« dominum regem vcl communitatem praediftam tangen- 
** tibus, pnedifti cancellarius & fcholares, per procura- 
«' tores fuos, alios fibi appropriant, et qui non funt fcho- 
«« lares, ut cifforcs, harbatoresy fcriptores, parcaminarios, 
<< £c hujufmodi, qui non funt de jurifdidione fua, & qui 
<< habent, in eadem villa, uxores, familiam, & mercan« 
<« difas fuas, & hoc ad grave damnum domini regis, & 
*^ firmariorum fuorum— Ad quodj per pra?di£lum can- 

cellarium 
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" cellarium 8c magiftros, ac etiam per praedi£los majorem 1780. 
•* & burgenfes, unanimiter eft concordatum, quod, de ^ , _ j 
** cxtcro, nulius gaudeat libertatibus feu privi/egiis univer^ The Kivg 
^^ fttatis pradiHa nifi clcrici et eorum familiae et fcr- agiimt 
** vientes, parcaminarii, luminarii {a\ fcriptores, barba* Rout ledge. 
•* iores^ 8c alij homines de officio, qui funt de robis ip- 
<* forum clericorum." 

They alfo produced an indenture, or fort of agreement, 
l>et%veen the univerfity and the city, in the 37th year of 
Hefi, 6. 1459, by which agreement the city admitted, that 
the magiftrates of the univerfity were joint confervators 
of the peace, and the particular perfons intitlcd to tie pri-* 
vileges of the univerfity were enumerated, and, among them, 
barbers with their houfehold. There was, however, no evi- r roA 1 
dence given to (hew the extent of thofe privileges, or 
whether the exemption from ferving the office of con ft able 
was included in that general expreffion. It appeared that 
the prefent corporate name was the fame as in the char- 
ter of 3 Jac, I. In a modem corporation book, begin- 
ning in the year 1776, the title of tlie entry of the meet- 
ing of the 30th of September^ was — " For the eleBion of 
•* officers ^^ — and nothing was ftated in the book of any 
other bulinefs being done at fuch meeting. It mentioned 
nothing of the mode of eleäing the conftables ; the en- 
try of the eleftion of each being fmiply, — ** A, B. was 
cbofen conftable for the ward of C, and (worn in." — 

After the evidence was clofed, it was contended, at the 
trial, on the part of the defendant; — i. That the profe- 
cutors had not proved the cuftom as laid. The prefence 
of the mayor and affiftants appeared to be neceflary at 
the meeting, and it alfo appeared to be part of the ufage 
that each conftable ftiould be named out of a lift deliver- 
ed in by his predeccflbr. But neither of thofc circum- 
ftances were laid as part of the cuftom, in the fecorid 
count of the indiöment. The ufage, as proved, feemed, 
it was faid, to ffiew, that the eleöion was made accord- 
ing to the charter of 3 Jac. i. not by any prefcriptive 
right, for that, although the nomination for each ward 
was, de faBo^ left to the alderman of that ward, yet the 
meeting was open to the whole corporate body. (The 
counfel for the profecution feemed, at the trial, to admit 
that the firß count was too general, and could not be 
fupported.)— 2. It was infiftcd by the defendant's counfel, 
that, fuppofing the cuftom had been pr ved to exift as laid 
in the indiftment, and that the app ntment had been 
agreeable to the cuftom, ftill the defendant muft be ac- 
quitted, becaufe he was clearly intitled to the privileges of 
the univerfity^ and, as no inftance had been ftiewn of a 
matriculated barber having ferved as conftable for the city, 

th^ 
(a) f. f. Illuminators of manufcripts. Hence probably the word '* Limner. ^\ 
Vol.il I 
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the exemption from that office ought to be confidercd as- 
_ one of thofe privileges. 
The King To thefe objeftions, it was anfwered ; — i. That, as to 

againil the charter of 3 Jac, i. it was out of the queftion, for 
RouTLBDGE. ^^^ Oxford is a city by prefcription, and it did not appear 
that the city had ever accepted that part of the charter 
relied on by the defendant. With regard to the variance 
between the evidence and the cuftom as laid, it was not 
C 535 ] material ; it had not been faid, by any of the witneflcs^ 
that the meeting was tieceffary to the appointment of con- 
ftables ; it was only proved that, in fadl^ they had been 
appointed at that meeting j but that was merely matter of 
convenience, becaufe the aldermen mud meet in the hall 
that day, in order to fwear in the mayor. — a. The ex- 
emption claimed could not be fupported on the indefinite 
and general expreflions in the ancient inftruments which 
had been read, efpecially as the defendant was merely a 
colourable fervant of a college and others^ who, de fo5lo^ 
ftood in fimilar predicaments had been proved to have 
ferved the office. 

BuLLER, Jifßlce^ in fumming up to the jury, faid, there 
were two diftinft queflions m the cafe, perfeöly inde- 
pendent of one another, and he would take their opinion 
Separately on the firft, becaufe^ if that opinion fhould be 
one way, it would become unneceflary for them to con- 
fider the other queftion. He then faid, that, if the prac- 
tice was at all rcconcileable to tlie charter, that muft be 
taken as the authority and rule for tlie appointment of the 
conftablcs ; and that it fecmcd to him, that the nomina^ 
tion by the aldermen might be confiftcnt with an eUdfion 
by the mayor, J5*r. and commonalty. It was not denied 
that part of the charter had been accepted \ the prefent 
corporate name was that given by the charter ; and he 
was inclined to think, that a charter muft be accepted in 
toto^ if at all [i]. There was no liß mentioned in the in- 
dictment, yet that was proved to be an invariable part of 
the ufage. The entries in the book, relative to the meet- 
ing, feemed to (hew, that the chief, if not tlie only, pur- 
pofe, was the ele^ion of officers. Upon the wholc,^ he 
inclined ftrongly for the defendant, on this heail. 

The jury, however, which was fpecial, but confifted 

chiefly of tales men, found this queftion for the profe- 

cutors. 

/ The Judge afterwards ftated, and obferved upon, the 

evidence on tlic liead of the exemption \ and Ceemed ta 

think» 

[1] Vide Rex v, Cambridge, E, j cept one /« /«r/. i^ For the dodlrxne 

Cc'o, 3 . 3 Burr, 1656. 166 1 .1663 . where concerning the acceptance of charters» 

it is held, thatu «rxt; corpoiation muft vide Rex v. Jmery, H. 27 Geo, 3. 1 

accept a charter in tato, or not at all; Ttrm Rep. 575 to 590. & S. C. on a 

but that one already exifiing may ac- writ of error mDom. Proc. 30 Geo. 3. 
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think, that it was to be prefumed that this was compre- 
hended in the general word ** privileges^* unlefs the con- 
trary had been ihown. Xhe Kino 

The jury, however, found this queftion alfo for the againft 
profecutors ; and there was a general verdift againft the Routleo«b. 
defendant. 

On Thurfday^ the pth of Novemhery Bearcroft obtained 
a rule to (hew caufe, why a new trial fhould not be 
granted, and, this day, the cafe was argued, by the Au r roß 1 
tornej General^ Howorth^ Dunning^ and IV. Jones ^ for the 
profecution, and Bearcroft^ and Th. Miliesy for the de- 
fendant. 

In fupport of the verdift it was contended : i. That, 
fuppofing there was a material variance between the evi- 
dence and the fecond count, yet the ßrß count was fuffi- 
cicntly particular, and might well be fupported : 2. That 
the variance between the evidence and the fecond count 
was not material ; there was no proof that the prefence 
of the mayor and commonalty was a necejfary part of the 
cuftom, nor that the aldermen might not nominate per- 
fons not contained in the old conftable's lift 5 and, upon 
the whole, the evidence on this head was fufficient to be 
left to a jury : 3. That it was too violent a prefumption 
to imply, that, under the general expreflion of " privilfges 
" of the univerfttyy* this exemption was included. In 
every cafe of parifh-offices, which are of general utility, 
all inhabitants houfeholders are liable to ferve, unlefs there 
is an exprefs exemption. There might be fome reafon for 
fuch a claim, by thofe fervants of 'colleges who are bound 
to conftant attendance, but this man was little more than 
a nominal fervant, and belonged much more to the city 
than to the univerfity. However, the office of conftablq 
IS of fuch a nature as to be equally beneficial to the uni- 
verfity as to the city, and, therefore, there is no very 
good reafon why any member of either body (hould be 
exempt from ferving. It was, moreover, proved at the 
trial, that feveral college barbers had ferved the office : 
It is notorious, that ail college fervants are matriculated : 
Therefore, though the entries of tht matriculation of 
thofe men had not been found, the jury might fairly 
prcfume, that they had been matriculated. If they were, 
thofe inftances completely overturn the pretended right 
of exemption. 

For the defendant, it was infifted, — i. That the ßr/l 
count, moft clearly, could not be fupported. Conftables, by 
the common law, are appointablc only at the court Icet, 
or, in default of appointment there, by the confervators of 
the peace, or at the quarter feffions. A corporation, as 
fuch, has no right to appoint conftables. They muft in- 
title themfelves to it, under fome particular prefcriptiofi, 

I 2 of 
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1780. or grant. Hence, in indi£tments of this fort, it is held 
1^ - f indifpcnfably necefl'ary that fuch grant, or .prefcription. 

The King fhould be alleged, and plainly fet forth 5 2 Hawk. PL Cr, 
3ga»>^ft c. 10. §46. Rex V. f^aws (a). Rex v. Barnard (h). — 
RouTLEDGE. ^^ ^^ ^^ ^^iQ variance between the evidence and the cuf- 
L 537 J torn laid in the fecond count, it is material and fatal. 
By the cuftom proved^ the perfons eligible arc limited to 
the conftable's lift ; by the cuftom laidy there is no fuch 
reftriöion. According to the evidence^ the appointment 
muft be in a corporate meeting ; according to the indiB^ 
ntetitf no fuch meeting is requifite. — 3. As to the exemption, 
there is no diftinöion to be made between the defend- 
ant's cafe, and that of the higheft members of the uni- 
verfity ; he is intitled, like tliem, to the privileges of the 
univerfity, and therefore the queftion on this head comes 
to be. Whether every member of the univerfity is liable 
to ferve this office ? The counfel for the profecution feel 
the abfurd extent of the propofition when ftated in this 
manner, and, therefore, would diftinguifh the defendant 
from other members of colleges by the circumftance of 
his non-refidence ; but it is a notorious fa^Sl, that none of 
the fervants of colleges refide within the college, except 
the porter. Are no fervants, but the porters, intitled to 
the univerfity privileges ? Every College is fituated locally 
in fome of the wards of the city, and, therefore, every 
inhabitant of a college is alfo an inhabitant of the city, 
fo that the exemptions which members of colleges enjoy 
muft be perfonal privileges, not at all depending on their 
not inhabiting in the dty. The privileges, by the agree- 
ment in the reign of Hen. 6. extend to barbers with thtir 
honfehold. This expreffion goes very ftrongly to fhew that 

Eerfons of the defendant's defcription are intitled ; for 
arbers with their houfehold cannot be fuppofed to have 
lived within the walls of a college. The following reafons 
evince that the exemption claimed by the defendant is 
among the privileges common to all members of the uni- 
verfity. I. l^hat the univerfity has a court-leet is well 
known, and appears by the cafe of Rußj v. The Chancellor 
isf Scholars of Oxford, in Salheld (r), as ^ell as by the 
ftatute of 13 El. c. 29. which ratifies, to botli univcrfi- 
ties, " all liberties, i^c. letes^ law-days, £5*r." Now the 
• appointment of conftables is incident to every court-leet. 

2. The magiftrates of the univerfity are confervators of 
the peace, and to fuch the office of conftable is neceflary 
and fubfervient. 3. Every matriculated perfon is one of 
the homage of the univerfity court-leet, and liable to be 
appointed a conftable there, and it is faid by Hawkins tliat 

no 

{a) B. R. M. 21 Car. 2. l Mod. 24. (c) B. K. T. I jinn. I Salk. 343. 

(L) n. R. H. gWilL 3. Cmi.^ 416. .. 
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no man can be of two leets (h). Much lels can the 1 780. 
fame perfon aft, at the fame time, as tl e officer of two j - _| 
different jurifdiöions. Yet, if this exemption does not The King 
exiil, a member of the univerfity may be appointed a againft 
conftable both by the city and the univerfity. Many in- K.outledge. 
fiances might be cited in which the court has exprefsly 
held perfons to be exempt from ferving this office, be- 
caufe it was incompatible with' their other duties ; as tf/- 
torneys ; becaufe they are attendant on the courts of juf- 
tice ; Prcufe^s Cafe (c) : and aldermen of London ; becaufe 
they ought to be relident in tliat city, and are fineable if 
abfent ; Jbd/s Cafe (d). 

Lord Mansfield, — I am well perfuaded the reafon 
which induced the counfel for the city to wave th^ general 
count, at the trial, was, that they knew it could not be 
fupported. With regard to the cuftom laid in the fecond 
count, the circumftancc of the lift is an eflential variance. 
The alderman cannot appoint, ad libitinny any one of his 
ward : he is confined to the return made by the former 
conftable. As to the exemption, the univerfity has a fe- 
parate jurifdiäion eftablifhed by ancient wifdom, and it 
is efTential to its happinefs and peace that this fhould 
continue. The body of the univerfity has always been 
kept diftinft from the city at large ; and I believe every 
univerfity in the world is fo conftituted. Who is it, in 
this cafe, that claims the exemption ? A fervant of the 
college, named in the ftatutes, with an ancient fee, and 
duties which require attendance and fervice in the college." 
All colleges have ferA'ants of this fort. For many years, 
I had the honour of being counfel to one of the colleges, 
and had an ancient fee annexed to my office. It feems 
admitted, that, if the defendant refided within the walls 
of the college, he would be exempt. But it is certainly 
true, that none of the fervants but the porter do live with- 
in the walls. Befides, the agreement with the city, which 
declares that the privileges extend to barbers with tkeir 
houfeholdy overturns fuch a diftinclion. In fliort, the de- 
fendant feems to be a fully privileged perfon. I think the 
verdi£l, on both points, contrary to evidence. 

The rule made abfolute [i]. 

{h) 2 Hanuk. r. 10. § 12. 589. 

(f) B.R.M. 10 Car. 1. Cro. Car. [i] There, has not yet been any 

389. new trial had, (Vacation after T. 22 

(d) B. R.T. 16 Car. i. Cro. Car. Geo. 3.) 
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Abernethy againß Landale. 

'T'HIS a£tion was tried before Buller, Jußicey at the 
^ Sittings after laft Trinity Termy when a verdift was 
found for the plaintiff, fubjeft to the opinion of the court, 
on a cafe which, (as far as is material,) dated : — ^That the 
defendant was captain of a (hip called the Winchcombe^ 
which was provided with letters of marque^ and was to 
cruifeyor three months [2], and then proceed to the coaft of 
^frica^ and from thence to America : that the plaintiff, — 
in confideration of 5 /. by the month as wages, and of cer- 
tain fhares of all prizes which fhould be taken by the 
Winchcombe in the courfe of the cruife, — entered on board 
the (hip, as fecond lieutenant, and fubfcribed certain ar- 
ticles, by which, among other things, it was agreed be- 
tween the defendant as captain, and the plaintiff, together 
with feveral other perfons, as the officers and crew of the 
fliip ; that the plaintiff, as fecond lieutenant, and the faid 
crew, fhould repair on board, and proceed in the fliip, and 
duly ferve, in their feveral capacities and ftations, in her 
then intended voyage from London to the coaft of Africa^ 
and at and from thence to fuch place or places in America 
as the faid mafter, or other mafter or mafters for the time 
behig, fhould direft, and from thence back to the port of 
Londony or fome other her difcharging port in GreaiBritain ; 
and that the wages or monthly pay to grow due to the faid 
officers, failors, and others belonging to the faid veffel, for 
their fervice on board thereof that prefcnt voyage, fhould 
be paid to, and accepted by them, in the manner follow-^ 
ing } viz. one half part thereof at the port or places of the 
dcTiverv of the negroes in America^ and the remaining part 
thereof, and alfo the wages which fhould afterwards be- 
come payable within 30 days next after the fhip's arrival at 
her port of difcharge in Great Britain : That the fhip failed 
from London on the 25th of May^ 1779, and on the tft of 
^^iH^i ^ook a Spanijh veffel, of which the plaintiff was 
appointed prize-mafter : That he carried her into Lißon^^ 
where he continued, till January following, in the care of 
the prize and her cargo, and till the fame were difpofed of 
by the agent appointed by the owners of the Wlncbcomhcy 
a«d afterwards took his paffage to England^ and arrived on 
the 15th of February : That the Winchcombe^ on the 3d of 
September y was taken by two Spanijb men of war, in her paf- 
fage to the coaft of Africa, after the time limited for cruif- 
ing, and before her arrival at the port or place of delivery of 
the negroes in America, mentioned in the articles, or at 

hc^ 
^2] Supra^ SjeriY. fridge^ f. 527, 
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her difcharging port in Great Britain^ or at any other port 1780. 
whatfoever. i ^ 

The queftion ftated for the opinion of the court was, Abernituy 
Whether the plaintiff was entitled to recover (38 /. 7 /. 8 rf.) again» 
the whole of the fum demanded by the aftion [i], or any X-andale. 
part of it ? The cafe was argued on Tuefday^ the 14th of 
November^ by Baldwin for the plaintiff, and Erjkine^ for the 
defendant. 

For the plaintiff^ it was contended, that the jußke of 
his demand could not be difputed, (ince he had continued 
in the defendant's fervice till his return to England. He 
did not defert the (hip, but left her by the command of the 
defendant. It is indeed laid down as a general maxim. 
That freight is the mother of wages ; but the reafon of that 
maxim is, that the failors may have an intered in the fafety 
of the ftiip, and may be thereby induced not to leave her 
in cafes of danger, but to exert tiiemfelves in her defence ; 
but, here, as the plaintiff had, by the orders of the captain, 
left the (hip, he could not a£l at all in her defence, and 
therefore the reafon does not apply in the prefent in- 
flance. The rule is certainly not univerfal, and witliout 
exception. If the fhip is feized for debt, or for having 
contraband goods on board, it has been held that the failors 
have a right to their wages up to the time of the feizure, 
becaufe, though the voyage was never completed, that was 
owing to the a£t of the owners, and not to any negligence 
of the crew. 

On the other fide, it was infifted, that, as the fliip was 
taken before any freight had been earned, the plaintiff 
could recover nothing for wages. If a mariner is (üfcharged^ 
he is entitled vp to the time of the difcharge, although the 
fhip afterwards be loll, but here the plaintiff never was 
difcharged. With regard to all queftions concerning 
wages, the officers and common mariners are exa£Uy on 
the fame footing ; as was held in the cafes of Hooke v. 
Moreton {a\ 2Lnd Baily v. Grant {b). If the plaintiff had [ 541 1 
arrived from Li/bon before the arrival of the (hip, and flie 
had afterwards arrived fafe, he, as well as the officers and 
crew on board, would have been entitled to wages up to 
the arrival ; for he continued to belong to the (hip, and 
was ftill fubjeft to the fame conditions with the reft of the 
crew. But fuppofe he fhould be thought to have aded in 
another capacity than as one of the crew, when he was 
employed in taking care of the prize, his remedy is not by 
proceeding for wages under the articles, (which was the 
only point gone into at the trial,) but he ought to bring an 

aftion, 

[1] Being at the rate of 5 /. per (a) B. R. M. 10 /f7//. 3. 1 Ld. 

nooth; from the day the fhip failed, Raym. 397. 

CO chat of the plaintiü's return to £/r^- (b) B, R. 11, 12 iFfO//. 3. 1 Ld. 

load. Raym. 632. 

I4 
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aftion, upon a quantum meruity for work and labour. The 

court cannot now afcertain or apportion what he may be 

Abbrnethy entitled to in that rcfpeö. 

againft Ba/dwirt, in reply, obferved, that the fum might be eafily 

Lanoale. apportioned. If the court (hould think the plaintiff en- 
titled to wages for the time he was on board the Ihip, thofe 
wages would be calculated in the proportion of 5 /. per 
month, and, as there was a general count in the declar- 
ation upon a quantum meruit ^ he might under that count, 
recover likewife what he earned during the time he had the 
care of the prize, which it would be reafonablc alfo to allow 
at the rate of the ftipulated monthly wages. 

Lord Mansfield faid Baldwin's diftinöion feemed equi- 
table, but that he thought it would be difficult to draw 
fuch a line, for that, after the plaintiff went on board 
the prize, he muft ftill be confidered as belonging to the 
Winchcombe. 

Dunning J on the fame fide with Erjkine^ obferved, that 
this fhip had two charafters, one, that of a privateer, the 
other, that of a merchantman. That, in like manner, the 
plaintiff had two charaäers, the one, as an officer of a 
privateer, the other as belonging to a merchantman. In 
the firfl charaftcr, no wages were due to him. The 
chance of a fhare in prizes was the confideration for ferving 
in that capacity 5 and the plaintiff had in faft received 
that confideration ; and, if the fliip had taken more prizes, 
his gains would have been proportionably increafed. As 
belonging to the fhip in her capacity of a merchantman, he 
mufl be fubjeft to the general rule, and no freight having 
been earned, no wages were due. 

The court took time to confider, and, as the cafe did not 
ftate the whole of the articles. Lord Mansfield direöed a 
full copy to be fent him. It appeared, however, that no-« 
thing material had been omitted. 

This day his Lordfhip delivered the opinion of the court, 
to the following efFeft. 

r PA2 ] Lord Mansfield, — As a failor on board a fhip on a 

trading voyage, the plaintiff is entitled to nothing ; for 
freight is the mother of wages, and the fafety of the fhip 
the mother of freight. The plaintifPs counfel endeavoured 
to fupport his cafe on another ground, and contended, that 
he was untitled to a fum equal to his wages, upon the quan-- 
tum meruit^ for the care of the prize. The (hip was a letz- 
ter of marquej and, before her voyage, was to cruife for 
three months. All the crew were to fhare in what prizes 
might be taken, in certain proportions \ and it is admitted 
that the plaintiff has had his fhare of the prize which was 
aöually taken. The queflion then is, whether he can now 
make any demand, in the nature of wages, for the time he 
had the care of the prize ; and the light in which it flrikes 
us, is this. The fhip fets out in a double capacity \ Ihe is 

to 




IN THE TWENTY-FIRST TEAR OF GEORGE HI, 

to perform a trading voyage, and to carry negroes from 

Africa to America ; but, before that, (he is to cruifc for 

three months as a privateer. All demand on account of Abernethy- 
the trading voyage is gone. But, in her chara6ler as a againil 
privateer, the crew are entitled to no wages. They all ^^^^^^^* 
run equal rifks, and take their chance of their refpeftive 
ihares in prizes. 

The f*oß€a to be delivered to the defendant. 

Megit azatnß Johnson and Anbthei", Ad- Saturday, 

• •/! rr 151h Nov. 

mmiitraiors or Lowe. 

ACTION of debt on a bond.— The plaintiff, in his A- The efftas of 
ciaratiofiy averred, that, after the death of Lowe the j^avi"'*^**^ ft i 
obligor, adminiftration of the goods and chattels of the faid jn 7htfcix>WÄ 
Loivcy at the time of his death, was duly granted to the de- by forfeiture, 
fendants.— To this the defendants //W^i/; i. That fuch if letters of ad- 
adminiftration was not granted to them •, 2. Non eß faBum ,-. '"•"•^ration are 
3. That they had fully adminiftered.-On the two firft fn'con?eia^e 
pleas iffite was joined. To the third, the plaintiff replied ; of a warrant ' 
That, on the 23d oi January 1780, the defendants had from the king, 
divers goods and chattels, which were of the faidZöw^at ?"^^*^«y «"uii 
the time of his death, in their hands to be adminiftered, fo/^,^ " ^^* 
with which they might have fatisfied the plaintiff's debt. — «« To pay 
Upon this replication ijfue was alfo joined. debts, fl^r." 

* The caufe came on for trial, before Lord Mansfield, ^j^"^^^*^ !**'• 
at Guildhall, at the Sittings after laft Trinity Term, when a ciaufcr*' For 
verdiä was found for the plaintiff, fubjeft to the opinion the ufe and be- 
of the court on a cafe referved. The cafe ftated ; that the nefitof hi« ma- 
plaintiff's demand arofe on a bond given him by Ralph Y^^^\ ^AaJl 
Lowe deceafed, dated the 6th of January 1776, in the as%S'(ü!r 
penal fum of 240 /. conditioned for the payment of 1 20 /. tor for the 
and that on this bond there was due to the plaintiff, at «Jcbtsofthcin- 
thc time of the trial, the fum of 142 /. It then fet forth ««^*ate,and (hall 
an inquifttion taken on the body of Lowe, before the coroner "ed^tog'v"^-^- 
of Liverpoole, on the loth oi April 1779, ^1 which, upon dcnce tending' 
the view of the body, and the teftimony of witncffes, it to queftion tl»e 
was found, that he, being confined in the gaol of that v^l'^^ity of the 
place on a charge of felony, had taken a large quantity of min'Srat 
laudanum, on purpofe to poifon himfelf, and that he was ^ p 
felo defe. The cafe then fet forth three other exhibits, vix. ^ ^43 J 
I. -/^ w^/woWfl/ by the defendants, as treafurers of the fo- 
ciety called " The Amicable Contributionßip, or Hand-in^ 
** Ifand Ofice, for infuring houfes and buildings from 
«« fire," to the commiffioners of the Treafury. 2. A war^ 
rant, under the fign manual, in confequence of this me- 
morial, direöed to the advocate, and procurator general, 
cr either of them. 3. Letters cf Adminiftration granted 

thereupon 
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1780. thereupon to the defendants, by the archbifliop of Canter^ 
I J bury. The fubftance of the memorial was ; that Lowe had 

MsGiT infured, at the office of the defendants, the fum of 2350/. 
agaioft on a building called the Emanuel hofpital for the blind, in 
Johnson. Kent'ifb Town^ and that the landlord of the building had 
alfo enfured 1200/. upon it ; that, afterwards, the build- 
ing was confumed by fire, and fufpicions arifing in the 
minds of the directors, that this happened by the malicious 
and wilful aft of Lowcy they had taken great pains to dif- 
cover the truth, and bring him to juftice, and, having re- 
ceived abundant circumftantial evidence of his guilt, they 
procured a warrant for apprehending him \ that he was 
taken at Liverpoohy and committed by the mayor, to the 
gaol of that place, to be conduced to London the next day ; 
but that, to avoid public juftice and difgrace, he poifoned 
himfelf, and died a few hours after his commitment ; that, 
upon the inquifition before the coroner, he had been found 
felo //ry^, and was fentenced to be, and accordingly was buried 
in the king's highway ; that he died poflefled of a confider- 
able pcrfonal eftate, particularly, 700 /. capital ftock, three 
[ 544 3 valuable leafehold houfes, befides furniture and other ef- 
fefts, which the memorialifts were informed, had been, or 
were about to be, feifed for the king's ufe ; that the land« 
lord of the hofpital had demanded the 1 200 /. of the office, 
and that they thought themfelves bound to pay it, and in- 
tended fo to do ; and that, in profecuting the enquiry and 
apprehending Lowe^ the office had expended 90 L ^ s. 6 d* 
they therefore prayed, that they might be paid the faid 
fums of 1 200 /. and 90 /. 7 /. 6 d. out of the eftate and ef- 
feös of the faid Lowe^ or fuch parts of the faid fums as to 
their Lordfliips fhould feem meet. The material part of the 
^uarrant was as follows : ** We do hereby command, that 
•* you appear on our behalf before the prerogative court of 
<* Canterbury^ and affert our right to the faid perfonal 
** eftate, and eflefts, of the faid Ralph Lowe^ and there- 
" upon obtain letters of adminiftratiorf, for our ufe, unto 
** (the defendants,) they giving good and fufficient fecurity, 
<* for their duly adminiftering and accounting to us for the 
*• fame." The letters of adminißration were, in all refpefts, 
in the ufual form and words, except, that, after the con- 
cluding claufe, viz. " And we do, by thefe prefents, or- 
** dain, depute, and appoint, you adminiftrators of all 
** and Angular the goods, chattels, and credits of the faid 
*< deceafed," thefe words were added, " For the ufe and 
•< benefit of his majeßy.^* After thefe exhibits, the cafe 
proceeded to ftate, that the defendants had received, under 
the above circumftances, from the effisös of Lowe, the 
fum of 1 1 34 /. 19 /. id. and no more, and that, before the 
^commencement of this aftion, they had paid the landlord 

of 
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of the hofpitali 1205/. 5/. on his faid claims and had 1780. 
expended 90 /. 7 /. 6 d, in profecuting the aforefaid en- ^ _ * ■ 
quiry, and in the apprehending oiLowe. Meg it 

If the court (hould be of opinion that the plaintiff, under againft 
the circumflances, was entitled to recover, a verdiä was John son, 
to be entered for him, with i /. damages, and 40/. cofts, 
and the poßea to be indorfed, ** That the defendants had 
«< poffefled affets of Lowe^ fufficient to fatisfy the plaintiff's 
«« demand." If they ihould think he was not entitled to 
recover, then a nonfuit to be entered. 

The cafe was argued on Friday^ the 24th of November^ 
by Roohy for the plaintiff, and Davenport^ for the defend- 
ants. The court defired Davenport to begin. 

He argued to the following effe£l. — As it appears that 
Lowe w2sfelo defe^ by the record of inquitition, that is con- 
clufive evidence of the ki;ig's right, againft all the world. 
There was a time in this country, when the crown had an [ 545 ] 
immediate right to the effeds of inteftates, without the in- 
terpofition of the ordinary, or metropolitan. This at lead 
is laid down by Lord Coke^ in Henßois Cafe (a). It is true 
tlie do£lrine of that cafe is denied in Manning y. Napp {by 
But, whether the law was fo, or not, makes no difference 
in the prefent cafe \ for, as the party died feh de fe^ the 
whole veiled immediately in the crown, and the king 
might have taken poffeflion of the effeäs by the ordinary 
procefs of extent, fo that the letters of adminiflration are 
to be confidered as mere wafte paper. I fuppofe, how- 
ever, that, in praftice, \X has been thought neceffary, fince 
the cafe of Manning v. Napp^ for the crown to take the 
afliftance of the ordinary, in appointing proper perfons to 
colleBy but fuch perfons can have no authority to adminißer^ 
the effefts. Heing forfeitedy they are not the fubjeft of 
adminiflration. Before the ftatuteof 13 Edw. \.ß, i. r. 19. 
the ordinary could neither fue, nor be fued. If he got 

Ejffeflion of the inteftate's effefls, he might keep them. 
y that (latute, he was rendered liable for the debts of the 
intcftatc, as far as the goods Ihould extend ; and, by 3 1 
Ed'w.'^.ßat.i, c. II. he was made compellable to grant 
adminiflration of the inteftate's goods, to his next, and moft 
lawful friends, who were thereby authorifed to fue for 
debts owing to him, and fubjefted to fuits for what he 
owed. But, in this cafe, could the ordinary have been 
fued under the flatute of Ediv, i . or compelled to grant 
adminiflration under that oiEdtu, 3 ? The intedate left no 
cfiefts to be adminiflered. The defendants are merely re- 
ceivers. They cannot be fued, nor have they any right, 
under the letters of adminißrationy to retain for any debts due 
\rf the inteflate to themfelves. It ' was abfurd to make out 

the 

(4 T. 4^ EU 9. Co. 38. *, {h) B, R,T. 4 W.^M.i.Salk.iJ' 
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1780. the letters of adminiftration in the ufual form. However, 
, _ I the additional claufe, properly, direfts the defendants to act 

Megif for the ufe and benefit 'of his majefty. The effects veiled 
againft completely in the crown by the forfeiture, but as the in- 
JoHNSON« furance office fuiFered a material injury by tlie very aö in 
confcquence of which the forfeiture took place, they had a 
fair equitable claim, and they have received an authority to 
colledl:. But dill xhcßricl right is refei-ved ; and the crown 
may difpofe of the efFeös, when colleöed, as it thinks fit. 
Becaufc it was held, in the cafe of Mamiing v. Nappy that 
the king could not grant fuch an authority by letters patent, 
r ^46 ] the practice has been, for him to fend to the ccclefiaftical 
court, and to have a deputy appointed to coUeft the elTccts, 
for his behalf. It would be ftrange, if this aiTertion of his 
right fliould be conftrucd to diveft that very right, and to 
entitle the creditors to what by law belongs to the king^ 
This aftion is founded on the fuppofition, that the de- 
fendants are liable to the debts, in confequence of the let- 
ters of adminiftration \ but the complete anfwer is, that no 
letters of adminiftration have been granted to the purpofe, 
and which have the efFeft, of making them anfwerable for 
the debts. If the plaintiff has any equitable claim, if he 
is entitled to favour, he ftiould apply by petition, as the 
defendants have done. This adlion is founded upon a 
claim of ftrift right, and, if it is fupported, the King will 
lofe one of his great prerogatives, and the title of the crown 
found of record^ by the inquifition, be divefted by the aft 
of the ccclefiaftical court [f 1 1 2]. 

Rooke, — ^This is not a new praftice. It is of courfc for 
the treaiury to affift parties in fuch cafes, when they can 
(hew fuch an equitable right. I admit that the crown does 
not take the goods of felons fubjeft to their debts. But, 
although, by the prerogative, the property vefts in the 
king difcharged of all demands, I infift that he may wave, 
and that in this cafe he has waved, his prerogative in that 
refpeft. He may exercife the prerogative of mercy, in re- 
gard to forfeited property, as well as hfe. Though this 
branch of the revenue, by the civil lift aft, makes part of 
the aggregate fundy yet an exprefs power of difpofing of it 
is referved (a). As the power is undoubted, the only 
queftion is, in what manner it has been exercifed in the 
prcfent inftance. Now it feems to be clear that the crown 
has direöed adminiftration to be granted for the general 
benefit of the creditors, refer\üng a right to difpofe of the 
furplus ; which no doubt was intended for the defendants. 
Is this inconfiftent with law ? Moft certainly not. The 
ordinary is bound by ftatute to grant adminiftration for the 
payment of the inteftate's debts •, but, even before any po- 

fitive 

ft 112] Vide Wentvj. Oßcc of £;c- [a) I An.ß. I. r. I. § 8. 
tcutor^ 134« 
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Ctive direftion ty ftatute, he was bcund in confcience fo to 1780. 
do, and the chancellor would now, independent of any ^ _ _ j 
ftatute, compel him. Here, both the crown and the or« Meg it 
dinary are concluded ; the crown, by the fign manual ; againll 
the ordinary, by the letters of adminiilration. What was Johnson. 
the intention of the crown, as it is to be colleftcd from the [ 547 ] 
proceedings? The letters of adminiilration were granted 
upon the application of the king's advocate general, in con- 
fequence of a warrant from his majefty, and by them the 
defendants are, (in the ufuai form,) exprcfsly direfted to 
pay the debts of the inteftate. The concluding words can 
only mean that they are to account to his majefty for the 
overplus. All parties interefted have concurred in giving 
validity to the letters of adminiftration ; the king, by com- 
manding his advocate to apply for them 5 the ordinary^ by 
granting, and the defendants, by accepting, them. 

Lord Mansfield a(ked, if there were many inftanccs of 
this fort, (as had been alleged in the argument for the 
plaintiff,) and it feemed to be agreed, that it was common 
for the crown, in cafes of outlawry, to grant a fign manual 
to the creditor who has profecuted to outlawry. 

His Lordfhip faid, there was no doubt the juftice of the 
cafe was with the plaintiff ; but that there was a difficulty 
in point of law, viz. whether a right vefted in the crown 
could be^ waved or relinquifhed in any other way but by 
matter of record. The king, his lordfhip feemed to think, 
could not, in point of law, refort to the ecclefiaftical court 
for adminiftration, the forfeiture having, ipfo faElo^ vefted 
the whole in him. But then he afked, whether the de- 
fendants, who had, de faBo^ accepted thcfe letters of ad- 
miniftration, could now objeft to them. They were not, 
he faid, void on the face of them ; and, if they had been 
granted irregularly, recourfe fliould have been had to the 
ecclefiaftical court to repeal them. 

WiLLES, and Buller, Jußices^ were of opinion, that, 
by the acceptance of the letters of adminiftration, the de- 
fendants were precluded from queftioning their validity, 
and operation; and Buller, Jußice^ thought that, for 
that rcafon, none of the evidence which tended to impeach 
them ought to have been received at the trial. 

AsHHURST, Jiißice^ concurred in thinking, tliat, if the 
letters of adminiftration had been in the ufual form, the 
defendants were, by their acceptance, bound not to quef- 
.tion their validity. But he faid, that the ecclefiaftical 
court, in this cafe, had no inherent authority to interfere ) 
that it was only authorifed to a£l in confequence of the 
fign manual, and that, according to the terms of tlie fign [ 548 3 
manual, the adminiftration was to be granted, without any 
qualification in favour of creditors, for the benefit of the 
crown, and the defendants were to give fecurity that they 
12 would 
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would duly account to the crown. The cccleGaftical court, 
therefore, had exceeded its authority, and the letters of 
adminiftration, in as far as refpefted the payment of the 
debts, were a mere nullity; and there was no occafion to 
apply for a repeal of them. He agreed, that the juftice of 
the cafe was with the plaintiff, and that he had a good 
ground to petition to be paid before the defendants, but 
was afraid, that, if the court fhould decide that the eccle- 
fiaftical court could, by fuch an aft, diveft the property of 
the crown, a dangerous precedent might be eftablifhed. 

The court took time to confider till this day, when Lord 
Mansfield delivered their unanimous opinion, as follows: 

Lord Mansfield, (after ftating the cafe,) — ^Upon the 
whole of the faös, it was argued, by the counfel for the 
defendants, that tlie perfonal eftate of Lowe was vefted in 
the crown by forfeiture, in con{bquenee of the fuicide 
found upon record, and that this property could only be 
divefted by matter of record, which letters of adminiftration 
are not ; that the plaintiff, therefore, had no right to re- 
cover againft the defendants, but ought to apply to the fa- 
vour of the crown. But we are all of opinion, on con- 
fideration, that thefe letters of adminiftration are not void 
on the face of them. There are many inftances where 
fuch adminiftration may be granted for the king's ufe. 
Suppofe Lowe had been a baftard, or, being legitimate, had 
died without any next of kin. The king, in fuch cafe, 
would have taken, as ultimus hares^ but fubjeft to the 
debts of the inteftate. Not being void, we think thtf 
court cannot, in this cafe, enter into the queftion, whether 
the letters of adminiftration are voidable ; and the ground of 
our opinion is, that the defendants, who have accepted and 
aäed under them, (hall not be permitted to deny their va- 
lidity. That is jus tertii ; and we are of opinion that the 
evidence on that part of the cafe ought not to have been 
admitted. 

The poßea to be delivered to the plaintiff. 



The King againft Whitbread. 

A Rule had been obtained, in Eaßer Term, 20 Geo. 3, 
to (hew caufe, why a certiorari fhould not iffue to 
remove a conviftion, by the commiffioners of excife, for 
the double duties on beer (a), into this court ; and, in 
the fame term, on Wednefday, the 26th of Aprily caufe 
was (hewn, by the Solicitor General y ( Wallace y) and Wil-- 
fin, — Dtmningy Davenport, and H. Cowper, argued in fup- 
port of. the rule. 

It 

(a) Uadcr 12 Car. 2. c. 24* $ ip 
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It was oppofed on two grounds ; i . It was contended, 
that a certiorari would not lie, in any cafe, to remove pro- 
ceedings before the commifBoners of excife ; a. That, in 
this cafe, there were not fufficient reafons laid before the 
court to induce them to grant the certiorari^ even if it 
would lie. 

Again ft the rule, on the general queftion, it was faid, 
that there was not a fmgle example fince the firft efta- 
blifiiment of the board, where fuch a writ had ifiued, 
although they try feveral thoufand caufes in a year. As 
the ftatutes had eftablifhed a court of appeal, that was 
the regular courfe of redrefs, which the legiflature had 
pointed out, if parties thought themfelves aggrieved by 
the determination of the commiffioners. BaU v. Par-^ 
tridge (a) was cited, as a cafe in which it had been held, 
that, when a jurifdi£kion is vefted, by aä of parliament, 
in commiffioners, a certiorari will not lie, unlefs it appear 
that they have exceeded their jurifdiäion. 

On the other fide, it was infiftcd, that the cafe of 
Ball V. Partridge had been often over-ruled [i], and the 
daily praäice was agalnft it. It was an authority incident 
io the court to remove every conviction, and this could 
only be taken away by exprefs words. In many cafe« 
under the excife laws, the power of granting certioraris is 
exprefsly taken aviray, which is a ftrong argument to (hew 
that in all other cafes a certioraH will lie. Thus, by 
6 Geo. I. r. 21. § 20 of 21. it i« exprefsly taken away, in 
the cafes there fpecified. — Several authorities were cited (^), 
but no clear inftance of a certiorari direfted to the com- 
mifftomrs of excife could be (hewn. 

The cafe ftood over for the opinion of the court, which 
was delivered, this day, by Lord Mansfield, to the fol- 
lowing effeä. 

Lord Mansfield, — ^Though great induftry has been 
employed, no cafe was produced in which a certiorari has 
been granted to remove proceedings before the commif- 
fioners of excife. This circumftance alone affords a ilrong 
ground to fufpe£b that none is grantable ; for, in tlic 
multiplicity of bufinefs which occurs before them, it b 
natural to fuppofe, that fome perfons, difiatisficd, (whe- 
ther right or wrong,) with their determination, would 
have wiihed to remove it before another tribunal. Thi» 
has induced us to make further reiearches than the 
argiunent fuggefted, and to look very attentively into all 

the 

(a) B. R.T. iS Car. 2. 1 Si J. 296. Rex v. Theed, 2 U. Raym. 1375. 2 

[i] Rex V. Moreley^ T. 33 ^ 34. Str, 6c8. S Mod. 319. Rtguia v. 

Geo, 2. 2 Burr. 1040. 104.2. Ton.vnßeHd, B. R. M, 1710, cited by 

(h) fVammckf qui tarn, lac. v. Cowfer, from a MS. note of Covcfert 

White, BumS. 106. R^x v. TiMdall, 4 Jufticc. 

Burr. 2458. JitOM. 1 SaJJ^, 149.//. 16. 
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the ftatutes t)n the fubjecl. The ftatute of 6 Geo. f# 

f. 21. has a claufe, which was not obferved upon at the 

The King bar, but feems very material. It is the 2 2d feäion. By 
a^ainft the claufe immediately preceding, (§ 21,) 2^ forfeiture of 
Whit- brandy, arrack, rum, fpirits and ftrong waters, is created 
in certain cafes, and, in thofc cafes, both appeal, and 
certiorari^ are taken away. Then comes the feftion to 
which I refer, which infliös a penalty upon the removal 
of fwcets without certificate, and enadts that the fweets 
themfelves, together with the calks in which they arc 
contained, (hall be forfeited, and liable to be feifed by 
any officer of excife. It then goes on and fays, ** That 
** every feifure and feifures of fuch fweets, ^c. and alfo 
** every other forfeiture and forfeitures^ which from and 
•< after, ^c. fhall, or may be made, by virtue, or in pur- 
«* fuance of any aft, or afts, whatfoever, relating to the 
«* duties of excife, or to any other duty, or duties, un- 
•* der the management of the commiffioners of excife, 
" ihall, and may be proceeded upon, heard, examined 
«* into, adjudged, and determined, by the fame ways and 
. ** means, and, in tlic fame manner and form, as is, and 
«< are, herein, and hereby, prefcribed, direfted, or ap- 
•* pointed, to be done, upon feifures of brandy, arrack, 
<* rum, fpirits, or ftrong waters, not exceeding as afore- 
" faid, and that fuch proceedings thereon (hall not be 
*< liable to any appeal, or appeals, or to he removed by cer-^ 
*< tiorariy any thing in this prefent aft contained, or any 
fjji ] " lanv^ ftatute, or provifion, to the contrary thereof not- 
<< withftanding.-.* Thefe words are certainly very com- 
prehenfive, and feem large enough to include the prefent 
cafe J for this is a forfeiture of double duty. In the in- 
formation it is ftated, that the faid Whithread YiZ'Ai forfeited 
double the value of the faid rates and duties of excife, 
and the adjudication is, That he do forfeit j t5*r. But, 
befides that this is the natural conftruftion of thje words 
of the claufe itfelf, fuch conftruftion is greatly corrobo- 
rated by the ftatute of i Geo. 1. ß. 2. c. 16. § 3- which 
was made exprefsly for the purpofe of obviating fome 
doubts that had arifen upon the general penning of the 
aft- of 6 Geo. i. This third feftion of i Geo. 2. c. 16. 
after mentioning the 22d feftion of the former ftatute, 
proceeds thus: *< In which claufe fome general words 
«* are mentioned, concerning other forfeitures to be hiade, 
*^ from and after, iftc. by virtue, or in purfuance of any 
^^ aft or afts," (ifc. upon which words a doubt hath arifen, 
«< whether, by the generality thereof, the right and li- 
*< berty of appealing to the commiffioners of appeals^ 
** from judgments given by the commiffioners of excife, 
** in caufes and profecutions on account of forfeitures and 
** offences relating to the duties of excife, and the jurif- 

<« diftion 
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^* diftion and power of the commiflioners of appeals to 

«* hear and determine fuch appeals, and alfo the right 

^* and liberty of. appealing to the juflices afltmbled at the The Kinq 
** refpe6live quarter feflions of the peace, in cafes where again ft 
** judgment or judgments happen to be given, by two Whit- 
*' or more juftices of the peace, in caufes and profecu- ^^^ad. 
" tions before them, for, or on account of forfeitures, 
<« and offences^ refpeöively relating to the duties on malt, 
«* ^c, oe not taken away, and repealed ; now, for pre- 
** venting and avoiding all fuch doubts and queftions, 
" and declaring and re^ßabl\pjing the right and liberty oi 
** appealing^ in the refpe£live cafes before mentioned, be 
" it enafted, that neither the faid aft, nor any claufe, 
'* matter, or thing therein contained, did, or doth ex- 
'* tend, or fhall be conftrued to extend, or to have cx- 
^ tended, . to take away, repeal, or alter, the right and 
" liberty of appeal'wgy in the refpeftive cafes before men- 
<« tioned, or in any of tlicm, and the right and liberty of 
*« appealing in the refpeclive cafes before mentioned, and 
** the feveral jurifdidlions and powers, as well of the com-^ 
*^ mifTioners of appeals, as of the juftices of peace, alfem- 
" bled in their refpedive quarter feflions, now, is, and are, 
** and ought to continue, and be in the fame plight and 
*"^ condition, as the faid right, liberty, jurifdiÖions and 
** powers, refpeftively was, and were, before the making [ SJ2 3 
" of the faid aft." It is obfervable on this claufe of the 
ftatute of Geo. 2. that, in fpeaking of the doubts, whe- 
tlier the right of appeal was not taken away, from judg- 
ments by the commilTioners, in cafes of forfeitures^ it adds, 
** and offences relating to the duties of excifey^ which fhews, 
that the legiflature did not mean fpecific forfeitures only, 
but alfo pecuniary forfeitures, and, by mentioning appeals 
only, and not certiorarisy (which are fpoken of in the 
f^ame breath in the aft of Geo, i. and, if there was a 
doubt about the one, there muft have been the fame 
about the other,) it feems plain, that the legiflature in- 
tended, that certioraris fliould be taken away, and that 
the right of appeal only fliould remain. That it was 
thought fuch a difl:inftion was proper, and that an appeal 
ought to be preferved, in cafes where the certiorari was 
taken away, is plain, bccaufe, with regard to hides and 
malt, refpefting which the appeal is faved, by the ftatute 
of Geo. 2. the certiorari is exprefsly taken away, by 9 Ann, 
r. II. $ 47. and 12 Ann. ^. i. r. 2. § 37 {a). As to the 
cafes which were cited at the bar, moft, if not all of 
them, ate inapplicable to the prefent queftion. The 
Anmymotts cafe in Salkeld was before the ftatute of i Geo. 
2. In Warwick v. White^ the court of Exchequer took 

cognizance 

(0) Vid€ alio 12 Car. 2. r. 23. § 36. 
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cognizance of the cafe, becaufe the fubjeft matter ap- 
peared to them not to be within the jurifdiftion of the 
commiflioners. In Rex v. Tindaly the application for the 
certiorari was on the part of the Crown, and the judges 
faid, the King could not be precluded but by exprefs 
words, and the King is not named j nor can it be fup- 
pofed that he is within the rcnfon for taking away cer^ 
iioraris in any cafe, viz, to prevent vexation and delay. 
The only cafe which feems to apply, is that of Rex 
V. Theed, That, indeed, was a cafe before juftices of 
the peace, but the ftatute of 6 Geo. i. extends to pro-' 
ceedings before them. It does not, however, appear 
that there was any litigation, i\\ that cafe, about grant- 
ing the certiorari^ for the report mentions only the 
argument for, and againft, fupporting the conviöion, 
and it is probable the profecutor being advifed that it 
might be maintained, (which was the decifion of the 
court,) he did not think it worth while to objeft to the 
certiorari. We are all of opinion, that, in this cafe, a 
certiorari does not lie. But if it did, it muft be granted 
upon caufe fliewn [C3*]> and, as the affidavits in fupport 
t 553 ] of the prefent application, do not proceed upon any al- 
leged want of jurifdiftion, but contain objeftions to the 
convidion on the merits, the court would not grant the 
certiorari J if they had power to do it, for thofe objec- 
tions are, more properly, the fubje£l matter of an appeal^ 
and die defendant has not chofen to refort to that re« 
medy. 

The rule difcharged [i] [f 1 13]. 

10"] t^ide infra, ^91. Note{2). June laft, againlt the defendant, for 

[ I ] There were two other rules of the forfeiture of eight bags of bohea 

the fame fort, which had been obtain- tea, two bags of congo tea, twenty 

cd by two other brewers, of the names cafks of geneva, and one caik of riuny 

of Hall and Green 9 at the fame time and treble the value thereof, by her 

with this, and were difcharged at the incurred, for or by reafon of her har- 

fame time, without argument. bouring, keeping, or concealing ther 

[1113] The following cafe was de- fame. 

lermined, H, 23 Geo, 3. On Wednefday, the 5th of February^ 

TT,*. tTti^t^ «. Vo **.o.,. A»«^^ ^^ollace Ihewed caufc, and contended^ 
ilie King 1;. r RANCEs /\bbot. . rrx^ ^ ^1 n-j • 1 • 1 i 

. , I. That, as the aihdavit on which the 

This was a conviaion, by two juf- rule was obtained went only on the mc- 

tfces, upon the ftatute of 11 Geo, i. rits,denying the truth of the charge, the 

#.30. § 16. for harbouring tea and court, if they had the power of ^rant- 

ijpirits.|^ , ., ing a certiorari^ would not do it, aii 

In the beginning of the term. Peck- inquiry into the merits, being proper- 

kamy on the affidavit of the defendant ly die fubjed matter of an appeal, and 

And another perfon, obtained a rule not competent to this court. For thi» 

for the t\vo juftices to fhew caufe, he relied on the cafe of Rex v. fVhit^ 

why a writ of certiorari fliould not Bread. But,— 2. He argued, that no 

iffue, direfted to them, to renwve in- certiorari would lie in this cafe. The 

to this court, all records of convic- offence was created by 11 Geo. i. 

lion bc&te diem bad, ou the 17th of r. y>. § 16. aad by 5 ^5. of the feme 
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ftatute, it is enafted, " That all fines, 
'* penalties, and forfeitures, by this 
** ad before impofed, of and conccm- 
•* ing the filing for> recovering, and 
" dividing, whereof, other diredions 
'* are not herein given, (hall be fued 
** for, levied, or mitigated, by fuch 
** ways, means> and methods as any 
•* fine, penalty, or forfeiture, is, or 
'* may bc> fued for, recovered, le- 
*< vied, or mitigated, by any law, or 
••• laws, relating- to his Majefly's re- 
" venues of ex.ife, or any of them ; 
*' or by adion> ^r." Thofe general 
words have the fame operation as if 
the fpecific claufes relative to matters 
of jurifdidion contained in the former 
excife laws had been re-enadcd 'uer» 
6stim in thi^, and were adopted mere- 
ly to avoid unneceffary repetition. 
Now, by the ftatute of lo Gfo. i. 
c. lo. it is exprefsly cnaded, (§ 42.) 
^' That the judgments which fhall be 
" given in purAiance of that ad by 
•' the commiffioners of excife, and 
** juftices of the peace, refpedively, 
•' fhall be final, axd not liabU tß he 
•* removed by certiorari ^ into any of 
*' the courts at JVeßminßer.'* By 
^ 21. of the ad of 6 Geo, 1. r. 21. 
the certiorari is exprefsly taken away as 
to the forfeitures created by that fec- 
tion ; and> by § 22. generally^ *' As 
** to every other forfeiture which (hall, 
•* or may, be made, by virtue, or in 
»* purfuance,of any ad> or ads, what- 
•' foever, relating to the duties of ex- 
** cife, or any other duties under the 
•* management of the commiffioners 
** of excife." Accordingly, in Rex 
V. Whitbreadf the court heid> that, in 
confequence of that lall mentioned 
fedion, no certiorari lay to remove a 
convidion under the ftatute of 1 2 Car, 

Peckbamy in fupport of -the rule, in- 
ftfted,— I. That, on the merits, as 
fwom to in the affidavit, the convic- 
tipn could not be fupported. The 
offence, created by the ftatute, is, 
** knoiAjiMgly to harbour, ^V." and, 
upon the conftrudion of tSe word 
'* knozvingly'i*^ the court of Excht^-^f 
liave eftabliflicd thefc diftindions, -jiz, 
%. That, where the goods are found 
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in the houfe of the 
party, the knowledge 
ihali be prefumed ; 2. 
That, if they are found 
in his grounds, feme 
dired evidence of his 
knowledge muft be 
given ; and, 3. That, 
if they arc found in 
an out-houfe belonging to him, the 
prefumption fhall not arife, unlefs 
it is fhown that he himfelf kept 
the key. It may be true, that this 
court cannot decide upon the merits ; 
but, by removing the convidion, they 
will fee the evidence (a) ; and caa 
decide, whether the juftices have Al- 
lowed any of thofe rules of conftruc- 
tion. The defendant fweaxs, that (he 
is a cripple, and unable to ftir with« 
out crutches ; that the tea was found 
in a barn 1 20 yards from her houfe, 
and the brandy at the diftance of a 
quarter of a mile, in a ditch adjoin- 
ing to her land; that there was no 
evidence of her knowledge before the 
juftices ; that, in fad, ihe knows no- 
thing of the goods, and had no in- 
tereft in them. If all this is true, (he 
ought not to have been convided.— - 
2. There is no rtatute which has taken 
away the certiorari, in a cafe like the 
prefent. The ad of 11 Geo, 3. c, 30. 
§ 16. has no words of reference to 
thofe of 10 Geo, i. c. 10. or of 6 Geo. 
I . f . 2 1 . The defendant does not objeÄ 
to the forfeiture of the tea and fpirits ; 
as to that point, Ihe is willing to admic 
that the condcrmnation is conclufive» 
but not as to the treble value. The 
argument on the other fide fccms to 
be, diat the general claufc in 6 Goo, i . 
f . 2 1 . takes away the certiorari in all 
cafes. But it has been determined, 
by the court of Exchequer, in the cafe 
of Ji^ar^^ick V. IVhite {b), that ihö 
words of that ftatute are to be ftridly, 
and literally, conftrued, and feveral 
fubfequent ftatutes have, in exprefs 
terms, taken away the certiorari in 
particular cafes, which would havj 
been unneccfTary if it had been al- 
ready taken away in all cafes by 6 Geo, 
I. Thus, by 8 Geo, i. c, 18. § 16. 
it is taken away in the particular in- 

ftances 



{a) Fid$ Rip^y^ R^aJ, /upra, p. 486. {b) Scacc, E. 1722. Btmb. 106. 
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fiances there mention- 
ed. Can it be fuppof- 
ed that fuch a pro vi - 
fion would have pafled 
two years only after 
6 Geo, I . if the fame 
thing had been already 
done by the a6l ofthat year ? A fimi- 
lar exprefs provifion has been men- 
tioned on the other fide in 10 Geo. i. 
f. 10. ; and there is one of the fame 
fort in 23 Geo. 2. r. 21. § 33. What 
is fHU more remarkable, in an adl 
which pafled fo lately as 21 Geo 3. 
called the Cocoa afl, a general claul'e 
was introduced, which enaded as fol- 
lows : *' All judgments of the com- 
xniflioners of excise, or jufticcs of the 
peace, within their refpcdive jurifdic- 
dons, for the condemnation of ?-ny 
commodities, goods or effcdts, feifcd, 
as forfeited, under this, or any other 
adl, or afts of parliament, relating to 
die duties of excife, or otiier duties 
under the management of the com*- 
miflioners of excife, (hall be, and Ihall 
be deemed and taken to be, as iinal and 
conclufive, to all intents and purpofcs 
whatfoevcr, as any judgment for the 
condemnadon of any commodities, 
goods, or effefls, givci in his Majef- 
ty's court of Exchequer [c) :" This 
daufe was objefted to in the Houfe 
of Commons, and agreed to be ex- 
punged ; but, having fomi'how cr 
other remained in the bill, and receiv- 
ed the royal aflent, another acl was 
brought in, and pafled, that very kf- 
fion, for the purpofe of repealing 
it {d). The claufc, and the repeal, 
would have been equally nugatory, if 
die efFeft of 6 Geo. i. c, zt. § 22. 
had been as general as u contended. 
There have, in fact, been many cafes, 
where certioraris have iflaed to remove 
convidions under the excife laws, and, 
as to the late determination in Rex v. 
^^hitkrcadt it does not apply here, be- 



caufe that was a convidion by thc 
commiflioners of excife. Very foon 
after the ad of 6 Geo. i. r. 21. the' 
cafe of Rex v. ^Jtheed happened, which 
is reported by Strange, and alfo by 
Lord Raymond {e), who muft haver 
known the intention of that flatute, 
having been Solicitor General when it 
pafled, and a judge when the cafe 
was decided. To that cafe may be 
added thofe of Rex v. The Juftices of 
Southampton (/), which is reported 
by Barnardijhn, and the rule for the 
certiorari entered in the rule-book of 
the crown-office, p. 24.2, and after- 
wards made abfolute ; a fecond cafe 
of Rex V. Theed {g) ; Rex (on the 
prol'ecution of Redhurn) v. Miller iff 
Reeve Jußices of Berkjhire {h) ; HaU 
V. Euelyn i£ Naß? (/) ; Alexander v. 
The Jtißices of Bcrkjkire (i) ; Rex v. 
The Jußices of EJex (/) ; and Rex v. 
The Jißices of Sujfolk \m) . 

Ir at lace, in reply, — [ 555 ] 
The commiflioners and 
juiHces of peace are put exadly on 
the fame fooling, by the different 
ftatutes on which I rely, within the 
limits of their refpedive jurifclidions, 
and, therefore, although the cafe of 
Rex V. l^rhitbread arofe on a con- 
vidion by the commilfioners, it i» 
a folemn decifion in point upon the 
prefent quellion. Several of the cafes' 
now cited for the defendant were men- 
tioned in that cafe, particularly Rex v. 
Th. ed, to which the anfwer was, that 
the cbjedion was not taken. The 
new cafes now mentioned all pafled 
fub fhntio. There is no hardihip in 
taking away the certiorari, for there is 
a remedy on the merits, by an appeal» 
from a con vidion by juftices, to the 
quarter-feflions ; and, unlefs in matters 
of law, or tbrm, a defendant would 
have no redrefs if a certiorari were al- 
lowed. It is not yet fettled whether a 
con vidion before jullices, or the com- 
miflioners» 



(0 21 Geo. 3. f. 55. §47. 
(d) 21 Geo. 3. c. 64. 
\e) M. II Geo. I. I Str. 608. 2 Ld, 
Raym. 1 375. 

(/) M. 3 Geo. 2. I Barnardifl. 245. 
(g) T,^ M, s G<». 2. ^ ßamardifi. 



16. 73. I Seß, Ca. 2d edit. 417, 
{h) M.&E. I J Geo. 3. 
(/) M. 18 Geo. 3. 
{k) M. 19 Geo. 3. 
(/) 1779. i^. the term ? 
(m) ^. the year and term f 
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miflioners, would be a conclu/ivc de- 
fence againft an a6lion brought by the 
party convidlcd. A bill cf exceptions 
is now depending, which has been fet- 
tled by agreement, in order to bring 
that queflion before this court (a). 
The claufe in the Cocca a6l was left in 
by miftake, and the officers of the 
crown, of themfelves, brought in the 
ad to repeal it. It was agreed to be 
omitted that the point might fir ft be 
determined. 

The court took time to confider ; 
and, on WeAnefdayy the 1 2th of Fe- 
bruary ^ Lord Mansfield delivered 
their opinion, to the following etredt : 

Lord Mansfield, —This cafe has 
been argued, on the part of the pro- 
fccutor, on two grounds ; <vi%, i. That 
by law, a certiorari is not grantable ; 
Z- That^ if there were a power in the 
court, in their difcretion, to grant it, 
they ought not to do it upon the prefent 
occafioh ; bccaufe the objection is up- 
on the merits, and not to the jurifdic- 
tion. I. The cafe of Rex v. irbit- 
bread has been cited, as in point. On 
^he other fide, it is faid, that it does 
not apply, becaufe the conviclicn there, 
was by the commiffioners. But we arc 
all clearly of opinion, that there is no 
diftinftion in that refpcdl. The jurif- 
didlions, by all the acts relative to the 
cxcife, are dift;n6l in tlicir limits ; that 
of the commiffioners is within the bills 
cf mortality ; that of jullices, in all 
other places ; but, \\\ every otiier point 
of view, their powers are the fame ; 
and, wherever the ftatuU's take away 
the certiorari in the cafe of co.ivittions 
before the commiffioncr>, tlicy aifo do 
fo as to conviftions before jultices. 
However, notv^ithila'-^ding this, we 
think Rex v. Pf 'hi thread ib not an au- 
thority to govern this cafe. That was 
a convidion on a flatute long prior to 
j6 Geo, I. njiz. 12 Car, z, c. 24, Sup- 
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pofing it, therefore, 
clear, that the aft of 
6 Geo. I. takes away 
the certiorari in the 
cafe of all forfeitures 
and penalties created 
before that time, it 
d'jcs not ntceiriirily follow, that it is 
taken away in cafes of forfeitures and 
penalties iitroduced fmce. The coun- 
fcl for th.' prcfccutor relied on § 39, 
of 1 1 Geo, I . c, 30. and contended, 
that the general words of that claufe 
rc-enadl rhofc of 10 Geo, i, c, 10. 
§ 42. as much as if they had been 
exprefsly repeated. This is certainly 
true, as to the form and mode of pro- 
fecution and convidtion, but it is not 
a confequcnce, that it is equally true, 
as to what Ihall, or may, be done af- 
ter convidion. if this is not dear, 
and we think it is not, then the old 
general rule applies, vise, that nothing 
but exprefs negative words ihall take 
away the jurildidlion of this court. 
This opinion is fortified by the words 
of 10 Geo, I. c. 10. § 42. and by the 
ft-cond cafe of Rex v. Theed [f 1 14], 
by Rrx (on the profecution of Red- 
hum) V. Miller y and the other cafes 
which have been cited ; for, though the 
ohjcclion docs net appear to have been 
taken in thofe cafes, that very cir- 
cdmllancc (hews the general fenfe of 
H'eßminßer Hally and we are, there- 
fore, all of opinion, that the certiorari 
is not takc'i away in the prefent cafe. 
2. But, the motion has been made, 
not on an objcclion to the jurifdidion, 
but on the merits ; and, in Rex v, 
W hi thready the court thought, that 
would have been a fufficient reafon for 
not granting a certiorari j if it had 
been otherwife competent. We all 
adhere to that opinion. 

The rule difcharged. 



(a) I believe it never was argued. 



^ 27 



The former cafe of Rex 



[f 114] That was a convidion on v. Tbsedy was on 8 Ann, c, 9. § 10. 
ja claufe in this very adl of 1 1 Geo, 1 . 
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Tuefday, PeARSON aga'tttß IlES. 

2 3(1 January. 

1\it fuTtber A CT I ON of debt on the ftatute of 5 EL c. 9. § 12^ 
ncompenctgwtn ^^ the words of which arc : 

by 5 El. c, 9. " That, if any perfon, or perfons, upon whom any 

^ 1*. againll procefs out of any of the courts of record, within this 

noT.^rnend/ realm, or IFa/es, fhall be ferved to teftify, or depofe, con- 

ance, muft be cerning any caufe, or matter, depending in any of the 

afleflfed by the fame courts, and, having tendered unto him, or them, ac- 

^°k' K^K^ °^ cording to his, or their countenance, or calling, fuch rca- 

ccfsVued^not ^^"^'^^^ fums of money, for his, or their cofts and charges, 

by the jury, or ^s, liaving regard to the diftance of the places, is necef- 

judgc, at tiifi fary to be allov/cd in that behalf, do not appear, accord- 

friut, jng tQ the tenor of the faid procefs, having not a lawful 

and reafonable letj or impediment^ to the contrary, that thea 

the party making default^ to lofe and forfeit^ for every fuch 

offence, 10/. and to yield fuch furtner recompence to the 

party grievedy as, by the difcretion of the Judge of the 

• court out of which the faid procefs ihall; be awarded, 

according to the lofs and hindrance that the party which 

. procured the faid procefs fhall fudain, by reafon of the 

non-appearance of the faid witnefs, or witnefles j the faid 

r --- -1 fever al funis to be recovered by the party fo grieved ^ again ft 

the offender, or offenders, by adion of debt, bill, plaint. 

The plaintiff had fuhpoenad the defendant to attend, as 
a witricfs, on the trial of an ejectment, in which he was 

leffor. 
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kflbr, and had paid him a guinea for his attendance, 

but, when the caufe was called on, the defendant was 

abfcnt, and the plaintiff was non-fuited; upon which he Pearson 
brought the prefent aftion, agninft 

The firft count in the declaration ftated the proceedings Hes, 
in the ejedlment, tht fubpoenaj and that the trial came on, 
but that the defendant, not regarding the ftatute in fuch 
cafe made and provided, nor fearing the penalty therein 
contained, although then, and there, folemnly called 
for, did not appear to give his teftimony, although he 
had no lawful, or reafonable, let or impediment to the 
contrary, but refjifcd and neglefted fo to do, in con- 
tempt of the ftatute, and that, by reafon of his negleft in 
that refpeft, and, becaufe the evidence he weuld have 
given, for the faid Richard Fcniiy (the plaintiff in the 
ejeöment,) would have been material, and was necefTary 
/or the faid Richard to prove and maintain his faid recited 
declaration and the matter therein contained, the faid 
Richard, for want of the teftimony of the defendant, 
could not fafely receive, and abide, the verdict of the 
jury, but, they having departed from the bar, and con-, 
ferred, and agreed, among themfelves, and then returned 
to the bar, the faid Richard, being folemnly called, did 
not come, nor did further profecute his faid writ; that 
judgment of nonfuit was afterwards entered up agamfl 
the faid Richard, and 45/. awarded againft him, for coft$. 
and charges ; that the ejectment was commenced and 
profecuted, at the expcnce, and for the benefit of the 
prefent plaintiff j and that he had paid the 45/. to the 
defendant in the ejcdtment, to avoid the execution on tlie 
judgment ; that he had, befides, laid out, and expended, 
in and about the profecution of the faid recited fuit, a 
large fum, to wit, 35/. and had alfo fuftained damage, 
over and above thofe fcvcral fums, by reafon of the de-* 
fendant's not appearing to the value of 100/. and that, 
by reafon of the faid premifes, and by force of the ftatute, 
an aftion had accrued to the plaintiff, Ifcing the party 
grieved in this behalf, to demand and have of the de- 
fendant, the fum of 190/. to wit, the fum of lo/. and hi$ 
faid damages. 

There was another count, ftating the proceedings in 
the dedlment more briefly, but to the fame effefl: with 
the firft, except that it alleged, that, befides paying the [ 55^ J 
guinea to the defendant on ferving \ht fubpoetm, the plain- 
tiff had alfo promifed to pay him fuch further reafonable 
fum of money, as his reafonable cofts and charges (hould 
amount to, over and above tlie faid guinea [i]. 

The 

[i] According to the declaration in flatute gives the adtion to the party 
GoodiAtin v. Weßy cited infra , p. 559. grieved, and no lofs or damage wa» 
I^ote (^).— But the declaration« in that fpecifically alleged« 
cafe, was held tQ be illi becaafe the 
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iySl. ^^ verdift was, " That, as to the faid Aim of lo/. in 

y^ - - f the laft count of the faid declaration mentioned, and as 

Pearson to the fum of lo/. parcel of the i8o/. the damages in the 

again It faid laft count mentioned, the defendant owes the fame 

Iles. feveral fums of lo/. and lo/. in manner and form, ^r." 

and an acquittal as to the reft. 

In Eaßer Term^ 20 Geo* 3. a rule was obtained to ftiew 
caufe, " why the plaintiff ftiould not have judgi:nent for 
80/. (Wa. his own cofts, and the defendant's in the eje6l- 
ment,) befides the penalty of 10/. an«! alfo for the cofts 
of this adtion [2], to be taxed by the Mafter, for tl further 
recompence to him, as the party grieved, in purfuance of 
the ftatute of 5 iiV/z." 

This rule ftood over among the peremptories, to Trinity 
Term^ 20 Geo. 3. when the cafe was argued, on IVednef-- 
day^ the 31ft of May^ by Davy^ Serjeant, and Morris, 
againft the rule, and by Dunning, and Chambre, for the 
plaintiff, 

Againft the rule, it was faid, that, in all the old re- 
cords and precedents, the declaration is only for the 
penalty. This was the firft attempt to include tht further 
recompence for damages, in the debt laid in the declaration. 
If the court ihould think themfelves authorifed to go 
upon this motion, into the confideration of the damages, 
they won d alfo inquire into the merits of the verdift, and 
not hold the defendant concluded, even as to the penalty, 
by the verdi6^. Should the court enter into that confi-» 
deration, and permit affidavits, then ready to be filed, it 
would appear, that there was a lawful and reafonable 
caufe for the defendant's abfence, and that the plaintiff 
had not fufFered thereby •, for that, having brought another 
ejectment, he was again nonfuited, for want of title. — 
(Heath, Serjeant, who tried the caufe, had ruled, that 
the queftion, whether there was a lawful and reafonable 
impediment, was matter of law, to be decided by the 
Ir 559 1 court, and not by the jury.) — It is, it was faid, very 
difficult to put a clear conftru£lion upon the ftatute ; fome 
material words, as *^ Jha// be ajfejfed^'* " adjudgedy^ ^c. 
feeming to be o^nitted in the common printed copy, which 
differs from the original edition, but correfponds with the 
record at the RMs, — (Morris faid, he had compared them.) 
— ^They cited Havrtkb:/ry v. Harvey [a), Goodwin v. 
Weß [b), Maddifon v. Shore [c], and Aßon's Entries 90 [3]. 

On 

[2] It was decided in the cafe of (0 5. R. T. 9 irUl, 3. 5 Mod^ 

Maddifon v. ^hare, cited infray p. 5J9. 355. *S. C. Comb, 449. called Shore v. 

l^ote (f), that the plaintiff is entidcd to Maddifon^ and l Salk. 206. called Short 

colls in this adion. v. Maddißen, 

(ä) B. R, E. 31 EI. Cro. EI. 130. [3] In tliat precedent the daufe of 

(b) B. R. M. 14 Car, I. Cro. Car. the fbtute is recited. 

522. 540. 5. C. Sir ^. j^ones, 430. 

March 18, 
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On the other (idc, it was infilled, that, though the 
ftatute is inaccurately penned, the meaning is plain. 
That the true conftruftion is, that the damages fhould be 
afcertained by the court. The word '* recovered'^ applies, 
it was faid, to the judgment, not to the verdifl:, and. Isles. 
therefore, there could be no judgment, even for the loA 
damages, until there fhould be an afleflhient by the court. 
The quantum of the damages could not be any matter of 
difpute, the two fums of 45/. and 35/. being the amount 
of the bills of the two attornies, in the original caufe, 
both of which were paid by the plaintiff; and, as to the 
propriety of the verdift for the penalty, that could not be 
gone into upon affidavits^ it being the province of the 
jury alone, to fay, whether the circumftances were fuch 
as entitled the plaintiff to maintain the aftion, 

BuLLER, Jufiiccy obferved, that, by the flatute, the 
damages, as well as the penalty, were made a debt^ to be, 
recovered by an aftion of debt, and accordingly were fo 
declared for, and therefore afked, how the plaintiff had 
taken a verdift for any thing in the name of damages. He 
alfo took notice that the debt declared upon was 190/. 

To this lafl obfervation it was anfwered, on the part 
of the plaintiff, that this was not an aftion of debt of that 
fort in which it is neceffary to recover the precife fum 
laid J and, as to the 10/. given by the jury, in the nJmc 
of damages, that^ it was faid, might be remitted, and 
judgment only entered for the penalty, and fuch damages 
as the court fliould now aflefs. 

BuLLER, Jußice^ then hinted, but faid he did not 
mean to give an opinion, that the proper method of pro- 
ceeding might be, for the court to be applied to, in the [ 5(Jo ] 
firft inilance, to affefs the damages, by afcertaining the 
cofts in the original caufe, and then to bring debt for that 
fum and the penalty added together. 

To this Dunning anfwered, that there might be da- 
mages, exclufive of the cofls on both fides, and, befides, 
the court could not, with propriety, make an affeflment by 
anticipation, when it might turn out, on the trial, that 
the plaintiff' had no caufe of a£lion. 

Lord Mansfield faid, that, as there was no inflancc 
of a (imilar proceeding, fince the flatute, it would be 
proper for the court to take time to confider of their de- 
termination. His Lordfhip exprefled fome doubt, whether 
the payment, or tender, to the witncfs, for cofls and 
charges, was properly laid. 

Dunning faid, that by the acceptance of the guinea, 
and the promife to pay fuch farther reafonable fum, t5*r. 
(as laid in the fecond count,) it had become unneccfTary 
to make any farther tender [4]. 

The 

^4] This feems tohayebeendeternuae4ui Goodwin v. fFeß,/ufra9 p. 559. Note{b) . 
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their then annual rents ; that, from the year 1735 to the 
year iTjöy a conftant diftinftion had been obferved, in 
^ThckiNG rating houfes and lands, the former having always been 
again ft rated in lefs proportion to their rents, at the refpcftive 
ßWANNAGE. times of fuch rating, than the latter ; that the land in 
general, in the parifh of Swannagey is burthened with no 
particular charges that are not incident to land in general ; 
out that both lands and houfes are fubjeft to the ufual 
repairs, and taxes, generally incident to each refpeftively. 

The proceedings having been removed by certtorariy 
the cafe was now argued, by Rooke^ againft the order of 
{Jeffions, and Dunning^ in fupport of it. 

The court having defired Rooke to begin, he flated, 
that, on a late occafion, in a cafe from this parifh, the 
court had hinted, that a diftin6tion ought to be made 
between lands and houfes, in confequence of which, as 
well as in compliance with the ufage from 1735 to 1776, 
this rate had been made- It is, he faid, the general 
C 5^3 3 pra£ticc throughout the kingdom, to rate houfes lower 
than lands, becaufe they require continual repair. He 
alfo objefted, that the notice was too general, for that it 
ought to have fpecified, mminatim, the particular houfes 
and cottages, that were under-rzted, and the lands that 
were ^^r-rated. And he contended, that, at all events, 
it was not neccflary to have quafhed the whole rate ; that 
the affeflTment on the lands ought to have remained, and 
the rate to have been amended, by incrcafing the fum 
afleifed on the houfes. On this lafl head, he cited Rex 
V. Witney {a)y and Rex v. Ringwood (b). 

Dunning J on the other fide, infifted, that the court 
never had, and never will, lay down a general rule that 
houfes fhould be rated lower than land. The proportion 
between them muft depend on local circumftances ; and 
there were, he faid, local circumftances in this parifh, 
^hich made it reafonable that they fhould be equally 
rated. One which he fuggefted was, that nine- tenths 
of the burthen of the poor arife from the houfes. The 
rate, he contended, could not have been amended, for the 
objeftion affe£!:ed the whole. A rate is a diftribution of 
a given fum, over a certain number of perfons, and, if 
the quota charged on one or more perfons is too high 
or too low, the proportion afTefTed on all the reft ought 
to be altered [cj*]. 

Lord MANSFiELD,-r-i. There can be no general rule as 
to the proportion between lands and houfes [f 115]. It 

muft 

{a) E. 10 Geo. 3. Bou. 34. Since Geo. 3, 1 Term Rep. 625. Yet vide 

reported, 5 Burr. 2634. Rex v. Cbefifunt^ 9". 28 Geo. 3. 7, Term 

(^) T. 15 Geo. 3. Mentioned in a Rep. 623. 
note in 4 Burr. 2295. [+ ^^S] ^'^^ ^^^ ^' Brogra^i/e, M. 

[1^] This has been lincc exprefsly 10 Geo. 3. 4 Burr. 2491. 2493. Rex 

deterniined. Rex v. Maddem» H. 27 v. Lakeniamg E. 25 Geo. 3. 
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muft depend on particular local circumftances. There 178 1, 
are no circumftances ftated in this cafe, to (hew that y * _f 

houf(^s ought to be rated lower*, and, if what is fuggefted. The King 
is true, l^at is a ftrong circumftance the other way. — againft 
2. The öbjeöion unavoidably goes to the whole rate, for Swannaob. 
it is nwde, throughout, by a rule and proportion which 
the juftices thought wrong-, and, therefore, they could 
do nothing but quafli the whole. 

The order of feflions confirmed* 

The King agalnß the Inhabitants of Saturday, 

Heckmondwicke. ^^'^ J'""»nr* 

/^RDER of removal of Frances the wife of Abraham If the name of 
^^ Preßotij a foldier, and Jofeph their child, from the ^ former occu- 
townihip. of Batley, in the Weft Riding of Yorkßire^ to {^^ '' j/'^ ^° r**^ 
Hecimortdwickcy in the fame Riding; confirmed by the tIie*par^-° 
court of Quarter Sefllons, who ftate the following cafe : officers is dead 

** That Freßon^ widow, the mother of the faid j« continued 

Abraham Preflon^ the huft>and of the pauper, occupied a *" '*'V°°'h 
dwelling-houfe in the townftiip of Bat/ey, and was rated prefent occat 
and paid all aflTeflments, till the time of her death, which pier pays, he 
happened on the 15th of March 1778; that, upon her ftiallgainafct- 
death, the faid Abraham Pre/Ion became tenant of the ^*^™®'»^« 
laid houfe, from that time until the year 1780, and, 
during all that time, paid all the afTefTments charged on 
the faid houfe ; that it was known to the parifti-officers 
of Batley that the faid widow Prefton was dead, and that 
the faid Abraham was tenant and occupier of the faid 
houfe, and that the aflefTments being produced, it ap- 
peared that the name of widow Preßon was continued 
therein." 

Cochhill argued in fupport of the order of removal, and 
cited Rex v. Sarratt («), Rex v. BramßjaiJü (b\ Rex v. 
Carßalton (r), and K'tnfare v. King/winfird [d)y which laft 
he infifted on as a cafe exaäly in point v/ith the prefent. 

Fearnly was to have argued on the other fide, but was 
(lopped by the court. 

Lord Mansfield, — ^There muft be fuch a rating and 
paying as to fliew manifeftly that the parifti had notice. 
Here the rate was continued in the name of a dead per- 
fon whom the parifti-officers knew to be dead 5 the pau- 
per's huft)and was the occupier, and the charge was made 

upon 

{a) M, 9 Geo, 2. Burr. SetiL Ca. (r) E, 15 Geo. 3. Burr. Settl, Ca% 
No. 21. S. C. 2 Str. 1023. No. 252. 

{b) M. 10 Geo. 2, Burr. Settl. Ca. (d) E. 4 Geo. 2. Fol 137. Bott. 
Wo. 29. 329. 5. C. mentioned in Burr. Settl. 

Qa. No. 29. /. 99, 
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upon him, and could be on nobody elfe. — ^This has beeil 
determined very lately in a cafe where the article in the 
rate was ^^ Late Loivbridge^s** [i]. 

Both the orders quafhcd [f 1 16]. 

[i] Rex V. Wal/al, M, 18 Geo. 3. M/tcham, E, 23 Geo. 3. /ujtra, p. 226* 
[t 1 16] Vide Rex v. St. John's, T. Note [f 65]. 
19 Geo, 3. fupra p. 225. and Rex v. 

r 565 ] GooDTiTLE, Leflee of Clarges and Earl 
^ . Ferrers, amlnß Fünucan. 

Saturday, » ö •/ 

Äjih January, ^yg ^^terial fads of this cafe were thefe : 

Where there is -*• Wafmigton^ the lad Earl Ferrers^ was tenant for life, 

a power to under a fcttlement made in 1741, in which there was the 

by way ofre^ ** ihat it ihall be lawful for the tenants for life, refpec-* 

mtrjUn ffuturt tivcly, from time to time, and at all times during their 

»tmfit a leafc refpe£Hve natural lives, and when they fhall rcfpeöively 

%ai\% not'con- ^^"^^ \\\X.o^ and be in, the aEfttal poffej/sott of the e^refa'td ma^ 

trary to the ^^^ and premifes^ by virtue of the limitations aiorefaid, by 

power, al- indentures under their hands and feals, to demife all or 

*J|0"g^ ^^l ^^y °^ ^^^ ^^^^ «jwr/, meffuagcs, lands, tenements, and 

ti cof erant- hereditaments, herein before mentioned, or any part there- 

ing the leafe, of, to any perfon or perfons whomfocver, in pojfeßotiy hut 

was held by n&t by way of reverfton or future intereft^ for the term of 

fenams at will, t¥fcnty-one years abfolute, or any leffer abfolutc term ; or 

or from year Jo j^^ ^ ttvm or number of years determinable upon one4 
year, ir, at toe y, ,. - ' r 1 t r r r 

time, they re- ^^^j ^^ three lives, lo as, upon every fuch leafe or leajesy 

ceivcd diiec- refpeBively^ there be referved and made payable, during 

tions from the the continuance of fuch leafe or leafes, refpe£lively, to be 

grantor of the j^cident to, and go along with, the immediate reverfion, 

their rent to ^ remainder of the premifes fo leafed, fo rrtuch, or as great 

the leflee.— yearly rents asj or more than now is, and arepaidy and yielded. 

Under a power or agreed to be paid and yielded, for the fame, or propor- 

!^l*«^f r" ^^^^^^^r fo^ ^^r Pa^ thereof." 

^Jjt^^c'.^fi as -^^^ ^^^ lands comprifed in the fettlement that lay in the 
there be referved parifh of Sutton St. Anne^s^ (cxccpt about thirteen or four-* 
«I much r.nt at is teen acrcs, and two or three cottages,) were part of a large 
mt» paid fir the common field. In 1774, an aft of parliament (0) paflcd, 
/wie, fuch parts r . , r i_. ' *^ , X \ Jf ^ 

of the eltate ^^^ inclofing this common, and an allotment was made to 
enumerated Earl Wa/hingtony in lieu of his intereft in the common. On 
in the power as the 15th of March 1775, before the inclofu re took place, 
b^n dcmiTed ^^ ^g^^ ^Y ^^^ lordfhip's authority, let the new allotted 
may be let.— ^^^^^y by agreement in writing, to three perfons. Palmer, 
^». If a leafe Brantley y and Jellcyj at the value fet upon them by the 
made under commilfioners under the aft of parliament, to occupy till 
SävIn^^'Thc' ^^ loxhoi March 1776. On the 17th of Auguf 1775, 
^H^Iiuf but ^^^^ 

whh covenants lefs advantageous to the reverfion than formerly, would not be a fraud 
90 the power, and void» 

(«) Priv. d&$i 14.G«, 3« f, 27, 



IN THE TWENTY-TlRST TEAR OF GtORGE HI. $66 

Earl Wafilngtofty by indenture, reciting the power, de- I78r* 
mifed to the defendant Ed'itha Maria Funucan^ for 99 years ^ j^ 

from Lady^ay then lafl paft, if flie (hould fo long live, at GooDxiTLt 
the yearly rent of 134 A (which was recited to be more than againft 
was paid for the demifed prcmifes at the time of the fettle- Fukucan; 
ment,) al/t/:e manors and fiß^ery^ with the rights, l^c. and 
the mefTuage, lands, (s^r. in Siftton St. Atwesy then in the 
occupation of Palmer^ Bramleyy and Jelley^ as under-te- 
nants of the faid Edithoy or in whofe poffeiFion foever the 
fame then were, or had been. The defendant covenanted 
to pay half the land-tax, (amounting to about 7/. 10/.) 
and the Earl covenanted, for himfelf, k'ls h-irsy executors^ 
cdmintßratorsy and ajfignsy to free the defendant from tithes, 
and from levies and payments for the church. The rights 
to Ihoot and fifli were referved to the leflbr and thofe in re-» 
mainder. By the enclofure aft, the lands were difcharged 
from tithes, and an allotment in lieu thereof made to the 
refior. The manors, or manerial rights, had never been 
let before. The fiflicry had been let before, but was not 
at the time of the fettlement. Since that time, it had been 
again let at 15 /. The 134 A payable by the defendant was 
about 30 /. more than the demifed premifes had ever pro- 
duced before. That part not comprehended in the agree- 
ment above-mentioned with Palmer\ Brawleyy and JcUey^ 
Was, at the time of the leafe, in the occupation of tenants 
at will. At the time of making the leafe, the Earl direfted 
the occupiers to pay their itnt to the defendant, and they 
accordingly did pay her all the rent which accrued after- 
wards. 

After the death of Earl Waßington^ m ejeftment was 
brought againft Mrs. Funucan^ to recover the demifed prc- 
mifes, and a verdift found for the plaintiff. But a new 
trial having been granted, the caufe came on, before Eyre, 
Barony at the lad Lent ajfizes for the county of Nottingham^ 
Vfho left it to the jury, whether the attornment of the oc- 
cupiers to the defendant, in confequence of the direftions 
given them at the time of making the indenture, did not 
amount to a furrendcr by them, and whether they were 
not to be confidcred as having become, thereby, parties to 
the leafe, and has having put the defendant in poflcflion ; 
and the jury were of opinion with the defendant, and found 
a general verdift for her. 

In EaßerTcrmy 20 Geo. 3. a rule for a new trial was 
again granted, and, in that term, the cafe was argued, by 
feveral counfel of a fide. It was then infixed, that fome of [ 567 ] 
the premifes for which the action was brought were fitu- 
ated in the parifli of Sutton St. MichatTsy and this appear- 
ing tobe the cafe, the plaintiff had judgment as to them, 
the title of the defendant only extending to Sutton St. Anne^s. 
Svt a$ to the reft^ the court direfted that the cafe fhould 

ftand 
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1781* ftand over, to be argued again, by one counfel of a fi<lö^ 
^_ - ^ - _f and that affidavits ihould be produced, to clear up fome 
GooDTiTLE fads, not fully dated in the judge's report. 

again ft In hü Muhaelmas TerWy on Friday ^ the i *] th of Novem-^ 

FvNucAN. iery Hiliy Serjeant, argued for the plaintiff, and the -^//ör- 
ney General for the defendant. 

For the plaintiff, three points were made- i . That the 
leafe to Mrs. Funucan was a leafe in reverfion, and, there- 
fore, contrary to the power, and void. 2. That the ma- 
nors and fifliery were not demifeable under the power- 
3. That the covenants in the leafe were not fo beneficial 
to the remainder-man, as thofe in the ancient leafes. — 
I. It was contended, that Earl Waß>ingtony at the time of 
the demife to the defendant, could not grant an immedi- 
ate leafe in pofTefFion, becaufe part of the premifes were 
then let, under an cxprefs agreement, for a term, of which 
feveral months were llill to run, and though the, reft was 
ftated to have been in the hands of tenants at will, yet, as 
the law now ftands, they muft be confidered as tenants 
from year to year, and entitled to fix months notice. Lord 
Ferrers could not have brought an ejedment againft any of 
them, at the time of the demife, and therefore had no im- 
mediate polTcfTory right ; fuch right, and the right to re- 
cover in ejeftment,. being convertible. The- claufe in 
powers, confining tenants for life to grant leafes only in 
poflefTion and not in reverfion, was borrowed from the 
ftatutes relative to ecclefiaftical leafes. In Hunt v. Single^ 
ton (0), a leafe for forty years, by the Dean and Chapter of 
St, PauFsy of a houfe in London j though made to com- 
mence immediately^ was held ta be void, under 14 El. r. 1 1. 
{19. becaufe, at the time of making it, the houfe was al- 
ready in leafe, to a ftrangcr, for 10 years, the words of 
the flatute being ** that no leafe fhall be permitted to be 
made, by force of this aft, in reverjton^^ \sfc> the autho- 
rity of that cafe, though queftioned in i Mod. 205. on 
another point, is allowed in \o Co, 5^.0. and confirmed 
r c68 1 ^y ^^^ Dean and Chapter ofWeßminßers Cafe^ in Carter {b). 
In like manner, in a cafe upon a power, viz. The Duke of 
Buckingham v. Lord Antrim (r), the words of the power 
being, " to make leafes for 2 1 years /;/ pojfejfton^^ leafes, 
though made to commence /;/ prafenti^ yet, being of lands, 
then under leafe, were held to be void, by the Lord Chan^ 
cellor^ affifted by the Chief Jußice of the Common PleaSy and 
the Chief Baron, It makes no difTerencc, as to this quef- 
tion, that the fubfifting leafes were not by deed, fince a 
parole leafe for three years, or lefs, is equally efFedual 
with a leafe by indenture \ and the court cannot draw the 
line, and fay, that a leafe granted under a power, like the 

prefent 

Cfl) C B. E. 39 EL Cro. El. 564. {c) In Cafic. H. 14 ^ 15 Cur. z. 

(6) C. £. fii. 16 Car. 2. Carter 9. i Sid. loi. i Godb. 327. 

6 



ttJ THE TWEMTY-FIRST YEAR OF GEORGE ni. 568' 

jwnefent, fliall be good, although there is a fubfifting term ItSi« 
for feven months y at the time of graming, but (hall be void, 1 - j 

if there is a fubfifting term for it^G^years^ The Icgiflature Goodt itlu 
only, or the parties, can draw fuch a line. In the Dean again ft 
i€ Chapter of Weßminßer's Cafe^ it is the doftrine of Sir Funucan, 
Orlando Bridgmany the father of conveyancers, and who, 
probably, invented tbefc very powers, that '< all Icafes, 
<* where there is a particular cfiate out, are leafes in re- 
*' verfion (A)." The interpofition of the legiflature, in 

4 Geo, 2. c. 28. § 6. to enable landlords to renew Icafes, 
for livcs^ on the furrender of the former leafes, although 
tlie under tenants fhould not likcwife furrender, corro- 
borates this doctrine. — 2. With regard to the manors and 
filhcry, the power cannot be extended to them ; the manors 
had never been let ; the fifhery was not, at the time of the 
fettlement ; and the power requires the rent then paid, or 
mores to be rcferved. Things, for which no rent was then 
paid, could not be meant to be comprehended. This will 
avoid the whole leafe : for one entire rent is rcferved, and 
it cannot be apportioned. Thus, in Mountjofs Cafe (^), 
there being a fettlement, under an a£l of parliament, by 
which it was declared, that the tenants for life fliould not 
alien, bargain, give or fell, any of the faid caftles, manors^ 
fefr. nor any part thereof, but only for, Js'r. ** yielding the 
-** true and ancient rent of the faid lands and tenements, fo 
** by them letten as aforefaid, ÖTr." and the moiety of a 
manor comprifed, ivuh other things, in the fettlement, 
having been dem? fed at zn enttrrrent, and a fpecial verdict 
having found that the manerial rights had never before been 
demifed, the court determined^ that the leafe was totally [ 5^9 ] 
void, holding that nothing could be demifed under the re*« 
.ftraining claufe in the aft, unlefs what had been let, and 

had yielded rent, before ; and though fome part of what 
was then demifed had been let before, yet the rent could 
not be fevered and apportioned. To the fame effeft are 
the cafes of Triflram v. Lady Baltinglafs (d) 5 and Bagot v. 
Oughton [e). In that laft cafe, there was a certificate of the 
Judges of the King's Bench, to whom it had been referred 
by the Chancellor, as appears by the Regifter's books ; but 
the certificate has been loft, and no decree can be found, 
although it is faid, in 8 MoL (f) that there was one, and 
that it was affirmed, on an appeal to the Houfe of Lords [i]. 
TJiere is another cafe of the fame name, and between the 
fame parties^ in i P. Wiü. (^), but it is upon another 

point» 

(^) Carter \i^. (/) 38 1. 

(r) M, 26 \3 27 EL Moore 1 97. 5. C; [i] Hill, Serjeant, faid, it is very 

5 Co. 3. common for certificates to be loft, bc- 
{d) C, B, H. 19 i5^20 Car, 2. caufe the parties fave a fmall fee by n<>t 

Vaiigh, 28. S, C. Sir Th.Wfones, 27. filing them, 

(r) B. R. M. 12 Gee. i. Fcrte (i) 348, 

2. 8 Med, 249. 
OL. If. L 
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178 !• point. — 3. In the former leafcs, the tenants covenanted tA 
y - J pay all duties and taxes except the land-tax 5 church-dues, 

GooDTiTLE particularly, are, by law., chargeable on the occupier; but, 
againft by tlie prel'ent leafe, the landlord covenanted to free the 
FvNUCAN« defendant from tithes, and all le\'ies and payments to the 
church •, thefc new covenants, therefore, are lefs bene- 
ficial to the remainder-man — (The only proof given, that 
the covenants in the former leafes were as jufl: ftated, was 
an affidavit of a former tenant, which was now put in, and 

read) If the rent and covenants, rcferved and made, in 

favour of the reverfion, are not as beneficial as the power 
requires, that will be fufiicient to vacate the leafe : Orby v. 
Monfon (e\ Lord Cardigan v. Montague^ cited in Atkins v. 
Horde if). 

The Attorney General y on the other fide, argued, — i. That 
the power being recited in the leafe, it was manifeftly the 
intention of Earl Waßjington to comply with the terms of it^ 
and, with regard to the fuppofed fubfifting leafes, it had 
been very reafonably argued at the trial, that the agree- 
ment for the new lands was not fo properly a leafe, as a 
licence to take the crop, and produce, till the time when 
it was thought the inclofure would be compleated ; and it 
was left to the jury, and they found, that the defendant 
was in pofleffion ot all the premifes, at the time of grant- 
t 570 ] ing the leafe« But, it is impoffible the conftruöion of the 
power contended for on the other fide can prevail, for, if 
it fhould, no leafe under fuch a power could ever ftand, 
unlefs every tenant undcf an agreement for a year, or at 
will, (hould come in, and make a formal furrender, and 
remove entirely, with all his efFedls, from the pofl'effion. 
The cafes cited went upon fubfifting leafes under feaL The 
words of this power are, " not by way of reverfion, or 
*« future inter eß ;" this was not a future intereft \ it com- 
menced immediately, and the immediate attornment of the 
then tenants, was the fame thing, in fubftance, as if the 
defendant had granted them new leafes. — 2. The qualifi- 
cation in the power, with regard to the rcfervation of thö 
rent then paid, can only apply to fuch parts of the fubjeft 
of the pQwer as were then let, but the power itfelf cxprefsly 
extends to the manors and fifhery, and it muft have been 
known, at the time of the fel*'ement, that neither the ma- 
nors nor fifliery were at that time let, and that the manors 
never had been. Where a general authority is given, by a 
power, to let manors, lands, fafr. and, afterwards, there i$ 
a qualification, as in the prefent cafe, that the ufual rent, 
or the rent for which the lands are then let, fhall be re- 
ferved, fuch affirmative qualification fliall not reftrain the 
generality of the power, but Ihall only apply to that part 

J which 

\ Ü. 30 C#«. 2. 1 Uurr. 60. 
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which had been formerly demifed. In Cumherford's Cafe {a)^ 
the power was, to grant leafes of the premifes, or any part _ _ 

thereof, for, ijfr. ^^ fo that {xxch. rent or more, be rel'erved Goodtitli 
Upon each leafe, as v/as rcferved or paid for the fame, (pur againft 
ceoyj within two years then next before ;" part of the land Fukucan." 
had not been let within the two years before, but it was 
held, that fuch part might be let, refcrving what rent the 
ieflbr pleafcd ; ^* for, (fays the report,) it appears by the 
generality of the words, that he has power to leafe all the 
lands, and this does not refcmble Icafes made by force of 
the ftatutes of 32 Hen. 8. or 13 Eliz. for, in thofe ftatutes, 
the intent is apparent that no land fhould be leafed except 
what had been let before." The fame rule is adopted, and 
confirmed, in the cafe of Walker v. Wakeinan [b] reported 
by Ventris (r) and Levtnr. (d), and is cited as clear law, on 
the authority of thofe cafes, by Lord HcUy in the cafe of 
Winter v. Loveday («•). In the cafe of Lord MountjoKy which [57^3 
has been cited from Moorty and fs alfo reported by Lord 
Cokey there was no general authority firft given, and, in 
^rißram v. Lady Bak'tnglafsy in VaughaUy the power of let- 
ting is exprefsly confined ^* to fach of the premifes as 
at any time theretofore had been ufually letten or de- 
mifed \f)»^ That cafe was decided a very few years pre- 
vious to that of Walker v. Wakeinany and, if it had efta- 
blifhed any thing like the doftrine contended for on the 
•other fide, would, moft undoubtedly, have been cited on 
that occaGon. With regard to the cafe in Fortefcucy it 
never went farther than a reference to a court of law ; but, 
according to Foricfcites account of it, the authority of C//w- 
'berford's Cafiy and of Walker v. WakemaUy was not denied, 
but the Judges diftinguiihed it from them, and thought it 
refembled the cafe in Vaughan, But^ it is obje6led, th^ 
as the rent is entire, and cannot be apportioned, it is not 
tlear that the ancient rent is rcferved for that part of the 
premifes which had been formerly let. In anfwer to this, 
it is fufficient to obferve, that the advance on the whole is 
30/. and that the fifhery is only worth 15 iliillings /rr a/i* 
•nuniy and the manor does not appear to be of any pecuniary- 
value. — 3. As to the third point, the power contains no- 
thing about ufual covenants. But, befides, it will be found 
that the alteration in the covenants is beneficial to the re* 
mainder-man. The church-dues cannot be equal to half 
the land-tax, which the tenant is now to pay. If they 
were^ proof of their amount would no doubt have beett 
given at the trial. As to tithes, none are payable ; and, at 
all events, furely the additional 30/. is much more than 

equivalent 

(a) T. 10 Car. I. 2 Roll. Ahr. 262.//. (</) 2 Lev. 1 50. 

15. ^ W ^•^- ^- 9 Will 7^, izMod.xx-^. 

(b) B. R. H, 27 y zWCar. 2. 15 1 . 5. C. Carth. 427. 

(c) I Fent. 294. (/) ^augb. 23. 

X. 2, 
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equivalent to the new burthens fuppofed to be impofed (Ä\ 

the remainder-man. But, fuppofc the covenant to pay the 

GooDTiTLE church-dues, and tithes, not counter-balanced by the new 

ajrnuill ftipulations in favour of the landlord, that covenant will 

FuNucAK. ^^^ ^-j^^ thofe in remainder. It is a covenant by Earl 

Wafiingfon^ for himfelf, his heirs, executors, admrniftra- 

tors and alligns. 

Hilly Serjeant, in reply, infifted, that no fatisfaftory 
anfwer had been p;iven on the ßrß point, a parol leafe be- 
ing equally a particular eftate with one under feal. As 
to \.\\c ßro7uly he admitted that there are contradiftory 
authorities, but obferved, that the kft, in point of time, 
(viz, the cafe in Forteßue^) was in his favour; and it 
was only an over fcrupulous delicacy that induced the 
Judges, in that cafe, not exprefsly to deny the law of 
L 572- 3 Walker v. Wakefnan. On the third pointy he faid, he 
thought the remainder-man, or the heir, of execiTtor, of 
the leiTor, might be fued on the covenant for tithes and 
church payments, at the option of the leflee ; but. Duller, 
Jußiccy faid, he thought otherwife ; that the leflee had 
all fhe had bargained for, by her remedy againft the re- 
prcfentatives of the leflbr, and had agreed, by the terms 
of the covenant^ that it fhould not run with the land. 
AsHHURST, Jußtcey feemed to doubt, as to this, and men- 
tioned the cafe of Sir John Aßlejs leafes, where the court 
had decided that the remainder-man fliould have the be*- 
* Ticfit of covenants for rent, though, by the words, the 

kflee covenanted only with the leflbr, his heirs and ajjigns. 

The court took time to coafider. Lord Mantsfield fay- 
ing that he was not prepared to give his opinion, having 
loll his papers, and the notes he had taken on the former 
" argument [i]. 

This day, his Lordfhlp, after ftating the cafe, delivered 
the opinion of the court, to the following cfFeö. 

Lord Mansfield, — ^^fherc are three objeftions- made ta 
ihc vrrlidity of tliis leafe. i. That it was a leafc in re 
verfion : 2. That the manors and fifliery are not within 
the power, becaufe they paid no rent at the time of the 
fettlement : 3. That the covenants are not fo beneficial 
to the landlord as thofe in the ancient leafes. — i. On th« 
firft head, it was contended, as to the old enclofed lands; 
that there is no fuch thing now as a tenant at will-; that 
Earl Ferrers couM not have brought an cjcftment for 
thofe lands, without giving fix months notice ; and that 
whoever cannot maintain an adion of ejeflment, is not 
in pofleflion ; and, asr to the new allotted lands, that theiv: 
were fcveral months of the term under the agreement 
flill to run. But three anfwers were given to this objec- 
tion, every one of which, if valid* is decifive. The ß:*ß 

is, 
[i] Probabljr when his houfe was boifit by the rioter». 
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js, that the tenants agreed to this leafe, and furrendered 1 78 1, 
their poiTeflion, before the execution of it, in order to ^ _ _ ^ 
make it valid. This was exprefsly left, by Mr. Baron Goodtitle 
Eyre, to the jury, who found, that the defendant was ;.gHinft 
in pofleflion at the time of the execution. The fecond FuNucAfti. 
^nfwer is, that, if the jury had not found the defendant 
to have been in pofleflion, fliil tlus would be good as a 
concurrent leafe. For this Read v. NoJJj {a) was cited [2], 
where, under a provifo to grant leafes only for 21 years^ C 573 1 
n leafe had been granted in 4 Ph. fe* Mar^ for 2 1 years, 
and afterwards, 18 j&V/z. a year before the expiration of 
that leafe, anothpr was granted, of the fame premifes, for 
21 years, to begin preßntlyy and it was held, that the 
fecond leafe was good. The rcafon given is a itrong one, 
viz, that the inheritance was not charged, in the whole, 
with more thap twenty-one years {h). No authority was 
cited againft this cafe, nor any anfwcr given to the rea- 
foning in it. The words of 13 EUz. f. 10. as ftrongly 
require ecclefiaftical leafes to be in pofleflion, and not iu 
^everfion, as thofe in this, or any of the common powers 
to tenants for life ; yet, in the cafe of Fox v. Collyer (r), 
all the Judges held, that an immediate leafe for 2 1 years, 
of premifes on which there was a fubflfting leafe for 
four years, was good. The 18 of EUz, r. 11, rellrainr 
^d the right to make fuch concurrent leafes, to cafe$ 
where the old Icafb had not more than three years to run« 
The third anfwer is, that, in refpecl: of the power, all 
the fubfiiting leafes were leafes at will [i]; there wa? 
no out-ftanding leafe, as againft the remainder-man ; Iiq 
would not have been bound to give ^he tenants notice to 
quit, but might have entered upon them immediately: 
for, except in the cafe of leafes under the povycr, (and 
thefe were not, in many refpeös, according to it,) the 
pofleflion would devolve upon him, the inftant of thq 
death of the tenant for life. Therefore, we are all of 
opinion againft the firft obje£tion. 2- As to the fecond 
point ; powers are now a common modification of pror 
perty in land, and, as fuch, are to be carried into elfed^ 
according to the intention of thofe who create them. 
There is no ground or reafon of equity or policy, be- 
tween the tenant for life, and the remainder-man, for 
leaning on either fide. It is apparent, from the ftatute^ 
of 32 Hen. 8. c, 28. and 13 EUz. c. 10. that the legii- 
lature meant to confine the authority to let, to lands 

whicl^ 

(a) B. R.T. ^i EI. 1 LcGfi. 147. ** long depended in judgment ^^^ and tlie 

[2] Probably on the firft arg uiAcnt, leafe muft have been granted feme 

which I did not hear. time between 1 3 and 1 3 £/. 

{b) 1 Leon. 148. [1] Tliis, too, muft have been ourn- 

(r) Cam. Scacc. 7*.. ^5 EL \ An- tioncd on the firft argument. 

derj, 65 . The reporter fays, «* // bad 

L 1 
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which had been formerly Ictten, and were capable of pro- 
ducing profit. This is the true conftru6lion, if not from 

GooDTiTLB exprefs words ufcd, yet by neceHary implication. In the 
againit cafe of Bagot v. Oughton^ which has been much relied 
FuNucAN. Qj^^ the nature of the thing flicwed that the power could 
C 574 ] ^^^ ^^ meant to extend to letting the ancient manor houfc 
at all -, much Icfs to letting it without refening any rent. 
In a family fcttUment of an eftate, confiftiiig of fbme 
ground always occupied together with the feat, and of 
lands let to tenants upon rents refenxd, the qualification 
annexed to the power of leafing, that tlie ancient rent 
muft be rcferved, manifeftly excludes the manfion houfe, 
and lands about it, never let. No man could intend to 
authorife a tenant for life to deprive the reprefentative of 
the family of tlie ufe of the manfion houfc. The words, 
in fuch a cafe, fliew, that the power is meant to extend 
only to what has been ufually let. By that means the 
heir enjoys all the premifes in the fettlement, juft as they 
were- held and enjoyed by his anceftor, the tenant for life : 
He has the occupation of what was always occupied, and 
the rent of what was always let. We all, tlierefore,^ 
agree, as to the reditude of the decifion in Bagot v. 
Oughton, The nature of the thing fpoke the intent, ai« 

^ forcibly as the moll direft words could have done. It 

was demonftration. But where no intent appears, where 
nothing arifes from tlie nature of the thing, the rule laid 
down by Lord Hoi.t, in the cafe of Winter v. Loveday^ 
as reported in Carthew^ applies, viz, *' that where a qua- 
lification is annexed to a power of leafing, which, if ob- 
ferved, goes in deftruflion of the power, the law will 
difpenfe with fuch qualification (j)." So, in Ctimbetford's 
Cafe^ the reafoning was, that, the poNver being to let all^ 
it would go in deftruclion of the power to reftrain the 
tenant for life from letting part becaufe it had not been 
let before ; and it was there obferved, that the cafe did 
not refemble leafes under 32 Hen, 8. and 13 Eliz, WaU 
fer V. IVahcmany is another cafe equally itrong. Thus 
(land the authorities. Now, to apply them to the pre- 
fent cafe. The power is exprefs to deniife the manors 
and fifheries. They are particularly mentioned in the fet- 
tlement [O], and the power goes to the whole. They 
pay, under this leafe, as great a yearly rent, as at the 
time of the fettlement, for they paid nothing then. The 
words, therefore, are complied with, and this objeftion 
could only ftand upon inient. But we think no fuch in- 
tent appears. The manors are nominal, — of no value, — 
no objcft of yearly income. The fifliery only worth 15/. 

a year. 

(a) Carth, 429. in dating the cafe, fet forth the words 

\t^] THat was undoubtedly the cafe, of the fettlement, preceding the power, 
though, to avoid prolixity, 1 did not. 
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a year. They are convenient to the leflee, living on the 
land, and of no ufc to the remainder-man. The right of 
Ihooting and fifliing is referved to him. For my own 
part, I think the intent was, to give leav^ to demife all, 
rcfer\'ing as much rent, in the whole, as had been paid 
before; arid, in faß:, 30/. more has been referved. 3. 
The third objeftion, as to the covenants, was not much 
relied on, and does not require much conlideration. The 
power makes no mention of covenants. The ground, 
therefore, muft be, that the prefent covenants are a fraud 
on the power, by lelTening the value of the refervation, 
but, on confidering them fully, it appears, that what i$ 
thrown on the landlord is compcnfated by what is paid 
by the tenant. She is to pay half the Jand-tax. As to 
the church-dues, the covenant feems to be collateral, and 
not to go with the land, nor to bind the remainder-man j 
refembling a covenant for quiet enjoyment. But, if it did 
go with the land, there is no pretence of fraud on the powen 
The 30/. is hotia fide referved as an encrcafed rent. 
What is ftipulatcd with regard to tithes is of no confe- 
quence, fmce none are payable. Upon the whole, w^ 
are all of opinion, that there is no ground for a nevr 



^ial. 



The rule difcharged [0*]. 



ine rule diicnargea Lcy 
[r?] Vide Pomery v. Partington, B. R. T. 30 Geo, 3, 

Bernardi agawj Motteux. 

INSURANCE of freight and goods, upon the (hip the 
•* Ja/:ey (or joaiina^ at and fr«m Venice to London ^ 
*' 'Warranted neutral fijip and neutral property P The caufe 
was tried before Lord Mansfield, at Guildhall ^ at the 
Sittings after lad Trinity J'erm^ when a verdict was found 
for the plaintifT, fubjeft to the opinion of the court, on a 
cafe, which Hated as follows : 

That the defendant underwrote the policy ; that the (hip 
was taken by a French frigate, called La Magicienne^ as flie 
was failing from Fcnice on her voyage to London ; that the 
plaintiff offered to give evidence, on the trial, that the pro- 
perty of the Ihip and the property of the cargo were neutral, 
and that the papers belonging to the fliip /ell overboard by 
accident y after flie was brought to, by the French frigate j 
but the defendant objcfted to fuch evidence being receiv- 
ed, and produced, as the ground of his objeöion, the 
fentence of the condemnation of the (hip in the French 
Admiralty court, which was read, and is as follows : 
** Almeria. 1 Louis Jean Alarie De Bourbon^ Duke 
'* The Joanna, y De Pent hiev re, Admiral of France, -^ 
^ Seen by us, The Proces Verbal mtide on board the 

i. 4 " fnow 
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On an aflion 
on a policy of 
infurance, a 
condeinnattoa 
by a foreign 
court of ad- 
miralty is not 
conclufive evi- 
dence that the 
ihip was not 
neutral, unlefs 
it appear that 
the condem- 
nation went 
upon that 
ground» 
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** fncw Joanna^ taken by the King's frigate La Ma^Mnn&y 
*« commanded by Mr. De BomUsy dated the 2d of Deain^ 

Bernardi " bcr laft. Signed, Saint Oivcy ftcward, Bottrety Domi-' 
againft «< tiico Zant, — Seen by the captain commander. Signed 

MOTTEUX. cc Bondt's ;— Purporting, that, the faid fecond of December 
" lafl, at five o'clock in the evening, his faid Majefly's 
<< frigate La Magicknney commanded by the faid captain 
" De BoadeSf being ten leagues eaft of Cap des Moulim, 
<< having difcovered a fnow (leering fouth fouth-wefl, the 
*< wind fouth-weft, and having come up with her, and 
** ftopt her, under Venetian colours^ after an hour's chace^^ 
«* the faid Mr. De Boades ordered the captain to bring on 
** board his mufter-roll, paflport, and bills of loading ; 
«« with which order the captain did not readily comply, 
«* under a pretence that the fea was rough, and that his 
** long boat was leaky 5 but, being at laft obliged to com- 
.** ply, upon threats being made of firing on him, and 
** being come on board, he declared, thaty in getting up 
** the fiifs ftdey the box containing his muß tr-r oily his pa^ 
•* tents and pajporty had fallen from his pocket into the fea^ 
«* and only fhewed his bills of loading, by which they 
<* found the faid fnow the Joannay of 14 men, including 
** officers, commanded by Dominico Zaney of FenicCy failed 
<* from Venice the 25th of September y nvith a cargo of 1 2» 
** biiles of filk, dryed raifins, oil, cream of tartar, pof- 
** afh, and other efrefts mentioned in the bills of loading 
** by him exhibited, for the account of fu?idrs perfons in 
** VenicCy conftgned to fundry vierchants in LoJidotiy ivhithcr 
^^ he was bound, Thefe goods going into an enemy s country ^ 
<* and the lofs of his papers which had fallen into the ^.j, 
<* raiftng fufpicionsy the faid fnow had been ftopt, and carried 
*< by his faid Majefty s frigate La Magicienncy to Almeria^ 
** where flie had been put into the hands of the conful, 
<< after the faid Saifit Owry lieutenant aöing as fteward, 
«' and the faid Bouret enfign on board the faid frigate, 
«< had put their feal on the faid fnow, where they found 
«' no papers, and taken on board the faid (liip ten of the 
<* faid fnow's crew, which were replaced by Vix men frorn 
*« on board La Magicienncy and three from the AtalantCy 
« with a coafting pilot, who have brought the faid fnow 
** into the port of Almeria. The prcmlfes confidered — ^AVe, 
<< by virtue of the power delegated to us as aforefaid, 

C 577 ] ** have declared, and declare, as good prize, the ßip the 
«« Joannay her tackle, and apparel, together with the goods^ 
<* of her cargo, and do adjudge them to the captors, 
<« that, in confequcnce of this decree, the whole be fold, 
<* (if not already done,) in the ufual manner, and the 
*^ produce divided according to the dcfirc and ordinance 
« of the King, made the 28th of March 1778. We or- 
<« der, by thefe prefents, the Vice Conful of France at 

*< Almcriay 



IN THE TWENTY-FIRST TEAR OF GEORGE III. 577 

^* Ahneria^ to look to the execution of this our ordinance, i 7 8 1 . 

«* and thereby authorife and command the firft tipftafK or ^ ^ 

*« ferjeant to proceed in all forms requifite thereto.— rDone Bernardi 

«* at Par'u^ the 13th of January 1779. ag ..inlt 

« RiGOT." MOTTEUX. 

The queflion dated for the opinion of the court was. 
Whether the faid fcntence was not conclufive evidence 
againft the plaintiff's recovering in this aftion ? If the 
court fhould think it not conclufive, then a verdift to be 
entered for him. If they fhould think it conclufive, then 
a nonfuit to be entered. 

In the courfe of the arguments on this cafe, the third 
article of the regulations of the marine of France, bearing 
date th6 26th of July 1778, and alfo the prods verbal 
made at the time of the capture, though not ftatcd in the . 
cafe, nor given in evidence at the trial, were fo much 
referred to, and feemed of fuch weight to the court, that 
it will be neceflary to infcrt them in this place. 

Arret, For the Regulation of the Marine^ life, 2(^th 
July 1778. — Art. 3. " All vefTels taken, of whit na- 
•* tion foevcr, either neutral, or allied, from w^hich it is 
^< known that any papers have been tbro'wn into the fea, 
** fupprefled, or abftraöed, fhall be declared good prize, 
*' together with their cargoes, upon the mere proof that 
** fome papers have been thrown into the fea, without any 
^' neceflity of examining what thofe papers were, by 
*< whom they were thrown, and even though a futncicnt 
^* quantity (hould remain on board to jttßify that the fliip 
<« and its cargo belonged to friends or allies." 

** Proces Verbal of the Venetian fnoiv the Joanna, Cap- 
f* tain Dominic'o Zane^ ßopt by the frigate I. a Afagicienne, 
** the year 1778, the fecond of the month of December. — 
f^ At five o'clock in the evening, the King's frigate La 
** Magicienne, commanded by Mr. De Bcades, being 10 
*' leagues to the eaftward of Cap de Afoulins, having dif- 
** covered a fiiow making her way to the fouth-weit, the 
*« wind at eaft, and having joined him, detained him un- 
*' der Venetian colours, after an hour's chace. The faid [ 57^ 3 
f ^ Mr. De Boadcs gave orders to the captain to bring the 
** Hft of his ihip's company, paflport, and bills of load- 
f* ing, on board ; with which the captain did not will- 
f* ingly comply, under pretence, that the fea was very 
^* rough, and that his boat was ftaved ; but at laft he 
f came^ upon threats being made to fire on him, and 
'* being arrived on board, he declared, that, in getting up 
** the frigate's fide, the box in which was contained the 
** lift of his fliip's company, his patents, and paflport, 
** had fallen from his pocket into the fea. He could on- 
** ly fhow his bills of loading, by which it appeared, that 
^* the faid fnow named (he Joamia^ of 14 men, plficera 

" included!^ 
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1 78 1. " included, commanded by Domitiico Zarie^ of Venice^ 
I _ * ^ ** failed the 25th of September ^ loaden with 12 bales of 
BfiRNARDi " filJt» drycd raifms, cream of tartar, pot-afhes, and other 
againft <« merchandize, (as exprefled in the bills of loading de- 
MoTTEux, ti livcred up, and which have been put up in a packet 
" fcalcd with the King's arms,) for account of fundry 
«* perfons of Venice^ for the addrcfs of fundry merchants 
<^ of Londotij where he was to dcHver his cargo. Going 
<« into an enemy's country, and the lofs of his papers by 
•< falling into the fca raif.nq; fulpicions, M. de Boades 
•< thou,;;lit proper to (top him, /'// confequence cf the third 
<« article of the regulations of the 26th of July 1778, con- 
*< cerning the navigation of neutral (hips, and to carry 
«< him to Almeria^ to be left under the care of the con- 
•* ful, and to be detained until the court of France has 
** decided the affair. — In confequence of his orders, we, 
** the lieutenant of the ihip charged with the accounts, 
*» and the enfign of tlie fliip, named for the purpofe, have 
«< gone on board the fnow, where we found no papers, 
*^ and caufed the door of the cabin, and the hatches, to 
•* be fhut, to which we have fet our feal, that no goods 
<* may be difpofed of. We have likewife ordered ten 
<« men of the crew on our board, whom we have re- 
** placed by fix of our own men, and three from the 
<« Atalatitey with the named Jofeph Nicholas Thurley coaft- 
** ing pilot, to conduft her, and fecure her navigation,^ 
" witli exprefs orders, not to make any infult or mifde- 
" meanor in the faid fnow, under pain of corporal pun 
** iiiflimcnt. Done on board. Said SenariteJ* 

It was admitted, at the bar, that the fentence had been 
appealed from, and affirmed, but nothing new, or fpcciaj, 
appeared in the proceedings on tlie appeal. 

The cafe w^as twice argued ; firft, in Michaelmas Term^ 
on Tuefday^ the 21ft of November^ by Woody for the plain- 
E 5 79 ] ^> ^^^^ Baldwin y for the defendant \ and again, on Fri^ 
day^ the 26th of January^ by Dunning^ for the plaintiff, 
(who read the proces verbal^ and ftated, that it nad not 
come from the parties, but had been tranfmitted from the 
French court of admiralty, along with the fentence and 
other proceedings,) and by Lee^ for tlie defendant. 

After this fecond argument. Lord Mansfield direöed 
the caufe to ftand over, till there fliould be an opportu- 
nity to apply to the defendant, for his coufent, that the 
above Arrets and the proces verbal^ fliould be added to the 
cafe. 

This day, the defendant's counfel informed the court, 
that their client would not confent that the proces verbai 
ihould be confidercd as part of the cafe. 

The arguments on the part of the plaintiff were, in 
cfFeö, as foUo-ws :-r-Tbc fentence of the French court 

of 
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of admiralty can only be conclufive on the point direöly 1 78 1, 
decided. If this fentence had exprefsly proceeded on the 1 _ _ ^ 
ground of the property not being neutral, the plaintiff Bernardi 
would be bound by it ; but it does not appear from the againit 
fentence, that the ihip and cargo were condemned as Motteuj^^ 
€nemy^s property. On the contrary, it manifeftly went on 
the papers having been wilfully thrown into the fea. This 
is a ground of condemnation by the law of nations, al- 
though the property fhould be neutral -, and by the Arret 
oi July 1778, the -Fr^//rÄ have gone fo far as to fubjed^ 
the Ihip and cnrgo to be condemned, if a?iy part of the 
papers have been thrown into the fea, fupprefled, or ab- 
ftrafted, even although fufficient fhould remain to prove 
that they were neutral. The truth in this cafe is, that the 
papers fell over board by accident, but, fuppofing them 
to have been wilfully thrown into the fea, that was not a 
breach of the warranty. Such an aft would be fraud, 
mifconduft, or barratry, in the mafter, and is, therefore, 
one of the rifks exprefsly infured agalnft. The fentence 
does not (late that the court fufpefted the property not ta 
jbe neutral ; the fufpicions mentioned in it are recited 
from the prods verbal^ and are thofe of the captain of the 
frigate who made the capture. Independent of any fucli 
fufpicions, there was a much better ground of condem- 
nation, namely, the Arrct^ and it will be impoffible to 
contend, that a condemnation under that Arret fhnll 
operate as conclufive evidence againft the plaintiff of the 
property not having been neutral. One of the caufes of 
fufpicion was, that the goods were going into an enemy's 
country •, but the. merchants in London^ to whom* they 
were configned, may have been merely fadlors, and it 
appears from the fentence, that the confignors were Ve^ C 5^^ 3 
netians. The ground of the fentence is at leaß ambiguous 
on the face of it, which is reafon fufficient, why it fhould 
not conclude the plaintiff, who was ready, at the trial, 
with evidence to fhew, that the property was neutral, 
and that the papers fell into the fea by accident. The 
fentence was founded on the proces verbal. Therefore, 
though only part of it is there recited, the whole ought 
to have been read at the trial, as a necciTary part of the 
proceedings, and it fhould now be confidcred as part of 
the cafe. Thus, a decree in Chancery, which only recites 
fo mi^ch of the proceedings as are thought neceilary to be 
fet forth to introduce the decretal part, cannot be read in 
evidence without the bill and anfwer, becaufe ambiguities 
may be thereby explained, and omifTions fupplied [i]. 
If the proces verbal is taken as part of the cafe, it will 

fhew, 

[ I ] By this argument, and indeed ed the proces ^verbal as in the nature of 
tliroughout, the plaintitl *s counfel treat- a libel on which the fuit had proceeded. 
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flicw, clearly, that the ground of the condemnation wa| 
the Arret. 

Bernardi For the defendant, it was contended, that, taking the 

again (l whole fentence together, the condemnation appeared, 

^OTTEux. clearly, to have been made on fufpicions that the property 
belonged to the enemy. The words of the fentence arc, 
«< The premjßs cqnßdered'' What prcmifes, but all the 
f:ircumftances before ftated as the caufe of the fufpicions ? 
If it had proceeded on the Arrets there would have been 
no occafion to fay any thinj^ of the fufpicions. It would 
have been ful5cient, barely to refer to the Arret itfelf, 
utter flnting as a fact, that feme of the papers had been 
thrown into the fea. It is true, the fentence does not, in 
■words, declare the fhip and cargo to have been con- 
demned, as enemj s property ; but it is not the pradlice to 
do fo, and it amounts to the fame effect, if that appears, 
from ncceffary inl'erencc, to have been the ground of the 
condemnation. The ufual caufe of condemnation, in all 
countries, is, that the property belonged to an enemy, 
and, therefore, when there has been another ground, 
it lliould be fet forth. Now, in this fentence, the court 
does not even fay, that they fufpeöed, or believed, the 
papers to have been thrown into the fea. If they had faid 
fo, fuch an aft is, in all cafes, evidence of enemy's pro-» 
perty, and they ought to -be confidered as having pro- 
ceedcc} upon it as evidf'nc^ only^ and to have condemned 
the fliip and goods, under the general law of nations, not 
under a local ordinance not referred to in the fentence. 
[ 581 ] After the firft argument, Lord Mansfield faid, — ^Thc 

firft principles are clear, aiid admitted. AH the world 
are parties to a fentence of a court of admiralty. Here, 
there is a monition publiflied at the Exchange^ and, in other 
countries, at fome place of general refort, and any per- 
fon intercfted may come in, and appeal, at any time, if 
there has been no laches. If there hasy the time of appeal 
is limited. But the fentence, as to that which is within 
it, is conclufive againfl all perfons, unlefs revcrfed by 
the regular court of appeal [fcr]. It cannot be contro- 
verted, collaterally, in a civil fuit. The dilTiculty here Is, 
ivhat the ground was on which the French court of ad- 
miralty ^vcnt •, whether, the ground of enemy's property, 
or tliat of the papers having been thrown over board. 
By the maritime law of all countries, throvi»ing papers 
pvcr board is confidered as a ftrong prefumption of enemy's 
property, and upon that principle the Arret of 1778 is 
founded. But, in all my experience in England^ I have 
never known a condemnation on that circumftance only. 
It is made ufe of as a ftrong ground of fufpicion. The 
Arret is very rigid. It is difficult to find out what the 

ground 
[0-] Yiie/ufra, fVaikcr v. Witter, 6. n. [Ö* i], 
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ground of this fentence was. 1 incline to think, the court 1 78 1* 
went upon the ground of enemy s property ^ and confidercd ^ _ j 

the want of the papers as a llrong prefumption of that Bernard! 
fact J but they did not examine the captain upon interro- againlt. 
gatories, as to the contents of tlie papers ; and upon the Motteujt. 
whole, enough does not appear on this obfcure fentence, 
to afcertain precifcly upon what it was founded, and fome 
other method ought to be taken to inquire what the ground 
of it was. As to whatever it meafit to decide, we mud 
take it as conclufive. 

WiLLEs, and AsHHURSr, Jußicesy concurred with his 
Lordfhip. 

BuLLER, Jußices^ faitl, that, to be fure, the fentence 
was obfcure, but, taking it all together, he did not think 
there was much difficulty in difcovering the grounds of if. 
The two circumftalices of the cargo being configned to 
the eiiemy, and the falling of the papers into the fea, «arc 
Hated as the grounds of fufpicron. The latter circum- 
ftance, — ^vl^cvs falling into the fea,— Krould not be ä ground 
of condemnation. Tlie other could raife no other fufpi- 
cion, nor a prefumption of any thing elfe, but the pro^ 
perty being enemy's property. It follows, therefore, that 
ihe condemnation went uporl that ground. If it had 
gone upon a nvilful throwing papers over board, that would 
have been dated, fubltantively, a5 the ground. In the 
firft place, lay the Arret out of the cafe ; and then wilful 
throwing papers over board, is only prefumptive evidence 
of enemy's property. Then, take the Arret; flill wilful r 582 1 
throwing over board might have been ufed as cvidaicc of 
enemy's property, or it might have been a fubllantive 
ground under the Arret : Here it is not dated as a ful>- 
ftantive ground. 

On the fecond argument. Lord Mansfield faid, that, 
if the proces verbal flioulJ bC agreed to be made part of the 
cafe, it would clearly explain the ambiguity of the fen- 
tence, as it fet forth the ground for taking the fliip to 
have been the Arret of July 1778. Without the proces 
verbal^ the fentence, he faid, was equivocal ; it took aH 
in ; and it was difficult to fay, what it went on. If the 
papers produced to the captor were fair, the property was 
neutral. But, the proces verbal put the ground of tlic 
fentence out of all doubt. 

WfLLES, and Ash HURST, JußiceSy of the fame opinion. 

Buller, Jitßice^ alfo declared, that he thought the 
proces verbal mud be taken as part of the proceedings, and, 
as that exprelsly referred to the Arret as t!ie ground of 
the capture, and the fentence was confident with it, tlie 
fentence mud be taken to have been founded on the 
Arret, But he adhered to his former opinio i, on the cafe 
as ßatcd withQUt the proces verbal ^ namely, tlut the inte»- 

pretation 
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1 78 1. prctation of the fentencc, taken by itfelf, muft be, that 

^ f the condemnation went on the ground of enemy's pro- 

Bernardi perty, an4 was, therefore, conclufive againfl tlie plaiu- 

againlt tifF. 
MoTTEux. j^Qj,^ Mansfield then faid, if the defendant would not 
confent that the proces verbal fhould be made part of the 
cafe, there muit b,e a new trial. Upon this, Dunning 
obferved, that it would be hard upt)n the plaintiff now 
to grant a new trial, for that his witnefles were gone ta 
Venice^ and the terms on which the cafe was referved for 
the opinion of the court were, that, if the fentence (hould 
be thought not to be conclufive, a verdi£t fliould be en- 
tered for the plaintiff; 

The refufal of the defendaht was fignified, this day, by 
Lee^ who afligned as the reafon for it, that the proces 
verbal was not a proceeding in the French court of ad- 
miralty, but metely an account of what pafled on the 
capture, reduced into writing, at the time; He obfen'ed, 
that, in the fentence, all the proces verbal^ except the con- 
cluding part, which refers to the Jrret oi July 1778, was 
recited, and he thought this afforded a ftrong argument 
for inferring, that the court had purpofely omitted that 
part of it, to fhew that they did not condemn the fhip 011 
the ground of the Arret. 

Lord Mansfield difapproved much of the defendant's 
refufalj but he faid he thought the juftice of the cafe 
£ 583 3 might dill be got at, on the ground of the ambiguity of 
the fentence, which did not mention a word about the 
property being enemas property; that it was clear the 
French admiralty meant to proceed on the ground of 
throwing the papers overboard ; and he agreed with the 
counfel for the plaintiff, that the proces verbal ought to be 
confidered as part of the proceedings, and that tlie fen- 
tence ought not to have been read without it. 

BuLLER, Jußice^ thought, there was weight in what 
had been obferved by Lee^ on the reafon for omitting the 
concluding part of the proces verbal^ in the fentence* In^^ 
deed it was not clear that what was now offered to be 
produced^ was the fame proces verbal which the fentence 
recites, and, if it could be fuppofed that the captain had 
made another, omitting the reference to the Arret as the 

f round of capture, that could only be accounted for, by 
is having found that the capture could not be fupported 
on that ground. 

WiLLES, Jußicey thought it moft manifeft, that thd 
proces verbal made at the time of the capture, was that on 
which the fentence proceeded. The fentence began. with 
mentioning it, and recited it exaftly, as to date, and 
every thing elfe, as far as it went. The word " purport^ 
iag'* did not require a regital 9f the whole, and it was not 

neceffary 
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neceflary for the admiralty court to fet forth the captain's 1 78 1, 
reafons for detaining the (hip. He had all along been of ^ -^ — j 
opinion that the fentence was fo ambiguous, that it did Bernard! 
not appear that the caufe of condemnation was that the againft 
property was not neutral, and, therefore, had thought Mott£uji. 
evidence neceflary to explain it. 

AsHHURST, jußkey concurred, as to the ambiguity , 

of the fentence, and that it was, therefore, not conclu- 
five ; and, on that ground, Lord Mansfield, and Willes, 
and Ash HURST, Jußicts^ declared their opinion that the 
Poß^a ought to be delivered to the plaintiff; Lee flill 
urging the danger of opening the fentences of foreign 
courts of admiralty, which are ufually informal, and ex- 
prefling his apprehenfions, that the confequence of this 
determination would be, that, in all cafes of this fort, 
there would be controverfies about the ground of the 
foreign fentence. On this, Lord Mansfield faid, that 
this fuppofed inconvenience would be entirely obviated, 
if the foreign courts would fay, in their fentences, " Con-- 
•* demmd as enemy s propetty,^^ 

The Poftea to be delivered to the plaintiff [f 1 1 7]. 

[t 117] ^'^^ Mayney. Walter, B. maß, B. R. H. 24 Geo. 3. Satucci t^ 
R^ E, 22 Geo. 3. Barzillay v. Le^es, Johnßn, B, R. H. 25 Geo, 3, 
£, R*T. IZ Gto, 3. Salucci V. Wooä^ 

GooDTiTLE ogdinß NoRTH and Others. Thurfday, 

ift February. 

CT I ON of trefpnfs ßor mefne profits^ againft fcveral Bankruptcy it 
' defendants : Plea by two of them, (hufband and "» pica in bar 
wife,) that the hulband became a bankrupt after the caufe |°ef"aff/°" 
of aftion accrued : General Demurrer, wf/)»/ profits. 

Davenport^ in fupport of the demurrer, contended, 
that the ftatute of 5 Geo. 2. r. 30. which gives this plea, 
only fpeaks of debts due before the bankruptcy, and an 
injury by entering the plaintiff's clofe cannot conllitute 
a debt. A party cannot in any cafe of a tort liquidate 
Lis own dcnvand for damages, and fwear to it before the 
commiffioners. It can only be afcertained by the inter- 
vention of a jury. Tlie rent is not a fure criterion. He 
had known, he faid, more than five years' rent given by 
a verdift, for only one year's poffeffion. No debt, there- 
fore, could have been proved, for this caufc of adlion, 
under the commiffion, and therefore the bankruptcy was 
no bar. 

Baldwin^ for tlie defendants, admitted, that bank* 

ruptcy is no bar to demands for torts in general. But, 

here, he faid, though the ßorm of the action was trefpafs, 

yet the demand, in ßub/lance, was for a debt, viz. the 

5 annual 
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annual value of the land, and might have been the fub^ 
jeö of an aöion for ufe and occupation, in bar to which 
GooDTiTLE he infilled that the bankruptcy was moft clearly plead- 
again it able. 

KoRTH. Davenporty in reply, feemcd to agree, that, to an 

aftion for ufe and occupation, bankruptcy may be plead- 
ed ; and he faid, that, in a cafe argued fome time ago in 
this court, it had been decided, that a party who goes 
for tnefne profits after a judgment in ejeöment, may wave 
the trcfpafs, and bring an aöion on the cafe for ufe and 
occupation. But he contended, that when he does not 
wave it, the amount of his demand, or what a jury might 
think him entitled to, is uncertain; many things may 
increafe tlie amount" of the damages, as particular cir- 
cumftanccs of inconvenience to the plaintiff from having 
.been kept out of poffcffion, fe'r. 

Lord Mansfield,— Thej^m of the aöion is decifivc. 
The plaintiff goes for the whole damages occafioned by 
the forty and when damages are uncertain, they cannot 
be proved under a commiffion of bankruptcy [^y i]. 
t S^S 3 WiLLES, JuJTtcey of the fame opinion, 

AsHHURST, Jußkey — ^The plaintiff goes for a compen- 
fation in damages, the amount of which is uncertain, and 
cannot be fworn to before the commiffioners, but mud b^ 
afcertained by a jury upoti all the circumftanccs. 

BuLLER, jtißicey — The damages here are as uncertain 
as in an adtion of affault. 

Judgment for the plaintiff [f 118] [ö* 2]. 

(k^ l] But if the demand is fuch, [f 118] Vide John/on v. Spiller^ B^ 

that the amount can be liquidated and Ri //. 24. Oeo, 3. /upra, p. 167. col. 2. 

afcertained, without the intervendon of Note [f 5«;]* 

a jury, it is a debt that may be proved. [^ 2 < Vidct alfo, GuIIi*ver v. Drinks 

Utter/on v. Vernon, B. R. U. 30 Geo, 3. ixjoter, B. R. H. 28 Geo. 3. 2 Term 

3 Term Rep. 539. ^^p- ^^ » • 



thnrfcfay, LöRAiJiE o^awß Thömlinsojt. 

2 ft February. 

Whcnafhipis 'T'HIS was an aßion tried before Lord Loucii- 
infured for la ^ BOROUGH, at the laft Aflizes for the county of Noi^-- 
morfthÄ at the thumberlattdy in which the plaintiff diclaredy — ^That the 
"TmonHr"''*' defendant, in confideratiön that the plaintiff, at his in- 
Sioi^h"the rifle ^^ncc and requOil, had underwritten fcveral policies of 
ccafc at the end affurance as to certain fums of money therein fubfcribcJd 
cftwo months,- againft his name, on the (hips, merchandizes, and oth^r 
there iliall be things tlicrcin rcfpcftively fpecified, witliout receiving 
nicnt^n°oVre" ^^ i\A\ premiums therein mentioned, undertook and pro- 
turn of ^«. mifcd to pay the plaintiff fo much money as the premiunfis 
mum. therein mentioned to be paid to him amounted to, with en 

averment 
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averment that they amounted to 40/. — ^There was another 1 78 r. 
count for 40/. for money had and received by the defendant ^ _ _ ^ 
for the plaintiiF's ufc. — The dcicnd^nt pleaded nonaffum^t, Loraxnr 
as to all except the fum of 3/. upon which plea illue was againit 
joined; and, as to the 3/. he pleaded a tejtder^ and paid Thomlik- 
that fum into court. Upon the plea of tender, ifTue was 
aifo joined. 

The jury found a verdift for the defendant upon the 
tender, and for the plaintiff upon the other iflue, for the 
fum of 15/. fubjc£l to the opinion of the court, whether 
he was entitled to recover that fum of 15 A or the fum of 
3/. only, upon a cafe, which dated, in efFeft, as follows t 

The plaintiff had underwritten aoo/. on a policy effc<Sled 
at Newcaßie^ (which was fet forth verbalim in the cafe,) 
whereby the (hip the Chollerford was infured, againft 
capture by the enemy, for twelve monihsy in the coaiting 
trade between Leith and the Iße of Weight \ beginning the 
13th of March 1779, and ending the 13th of the fame 
month 1780. In the body of the policy, it was dated, [ j86 j 
** That the aflurers confeffcd themfelves paid the con- 
fideration due unto them by the afiured, at and after tlie 
rate of 15/. per cent, per month :^^ At the bottom, oppo- 
fite to the plaintiff's fubfcription, was written " Premium 
received löth March 1779;" and, on the back, was 
indorfed, ^^ Newcajllej 15 March iTJQf Mr. John Gat J 
♦* Thomlinfony on his fliip the Chollerford^ himlelf mafter, 
** for twelve months^ in the coafting trade, at and between 
** Le'tth and the Ifle of Wight y beginning the 13th of 
" March 1779, and ending the 12th of March 1780. 
" Enemy only. At i^s, per cent, per vaowxkiy 18/." The 
premium was not paid, though expreffed in the policy to 
have been paid, it being the ufage in Newcaßle not to pay 
the premium at the time of making the infurance, but at 
various times after the policies are effeÖed, and, fome- 
times, not till twelve months after» The fhip was loft in 
a ftorm, within the fir ft two of the twelve months for 
which the infurance was made, and the defendant ten- 
dered to the plaintiff 3 /. as the premium for two months* 
The cafe farther ftatcd^ that one Roger/on, a broker, one 
of the witneffes for the plaintiff, fwore, that at Newcq/lle, 
at the time when this infurance was made, the rate of 
premium, on the fame voyage and againft the fame rifle, 
varied in proportion to the duration of time for which the 
infurance was made; that the ufUal rate was i/. its. 6d*, 
per cent, per month, if the infurance Was for three months ; 
l/. I/, per month, if for fix months; \Zs. per hionth; \t 
for nine ; and 15/. per month, if for twelve months. 
That the reafon of the difference was, that, when thö 
time Was long, the fliip would probably be in port for 21 
great portion of the time ; that, on fimilar policies, when 
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1 78 1 . ^c capture had happened within the year, the whole pr^* 
; - J tnwpt had been paid. The defendant's witneflTes, on the 

Lor At NE contrary, fwore to two or three inflances like the prcfent, 
againlt where there had been an apportionment and abatement of 
premium; that, when the policy was meant to be for a 
year, the rate was ufually computed by months, the rea- 
Ibn for which, they believed, was, to afccrtain the pro- 
portion to be returned if the rifk Ihould ceafe before the 
end of the whole time infured. 

J, Scott for the plaintiff. — Wood for the defendant. 

Lord Mansfielj) defired Wood to begin. 

He contended, that this was not one entire contraft 
for a year, buC an infurance from month to month foi* 
twelve months. Even on an infurance for an entire voy- 
t 5^7 ] age, when the afl'ured can afcertain the proportion of the 
premium allowed for that part of the voyage during which 
the rifk ceafed, there mull be a return to that amount- 
It was fo determined in Sten.^efifoft v. Snow [a). The court, 
there, laid it down, as a principle in cafes of infurance, 
that " equity implies a condition that the infurer ihall not 
** receive a price for riiiming a rifk, when he in truth 
** runs none." If the policy had been for a year, or 
twelvemonths, and the premium a grofs fum, the court 
could not have apportioned it, becaufe the rifk, in one 
month, might be greater than in another j but here the 
parties have apportioned the premium* This diflinguifhcs 
the prcfent cafe from that of Tyrie v. Fletcher [b) [flip], 
where it was held, that there could be no apportionment, 
becaufe the infurance was for an entire year, and the pre^ 
Piium one grofs fum. The court decided that cafe on the 
ground of the contraft being entire. In the prefent cafe, 
the infurance was the fame as if there had been twelve 
policies, one for each month. It is true, that, with re- 
gard to each month, if the rifk had ceafed in the midil 
of any of them, on the principle on which Tyrie v. 
Fletcher was decided, tlie court could not apportion the 
premium for different portions of that month. The only 
purpofe the parties could have for mentioning the month- 
ly proportion, both in the body of the policy, and in the 
indorfemcnt, muft have been to afcertain the fum to be 
returned in cafe of a capture within the year. If it had 
been meant to be an entire contraft, the premium would 
have been fixed at 18/. per annum^ without any mention 
of months. The ufage of the place, as proved by the 
defendant's witncfTes, is according to the conftruöion for 
which he contends. 

(4) S. Ä. Af. 2 Geo, 3. 3 Burr, mon v. Woodhridgt^ T. 21 Giff. 3« 
1237. I ßlack. 315. 318. in/ra^ p. 781. 

(;) B. R. M. id G#p. 3, Vide Bir^ [f 119] Since reported, Cw/. 666. 
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Lord Mansfield told Scott, he had no occafion to give 1781 
liimfelf any trouble^ ^ ^ * 

Lord MANSFiELD,-^Thi8 IS a mere queftion of con* Lorain e 
ftru6l:ion, on the face of the inftrument, and, therefore, airanjit- 
parole evidence fliould not have been admitted to explain Thomlin- 
it. It is an infurance for twelve months, for one grofs ^^^* 
fum of 18/. They have caicuLited this fum to be at the 
rate of 15 j. p^r month* But vi^hat was to be paid down ? 
Not 1 5/% for the firft month, and fo from month to 
month; but 18A at once. . Two cafes have been men^ C 588 3 
tioned. &Uvenfon v. Snoiu was decided on the ground of 
there being two voyages- T^rle v. Fletcher is direäly in 
point againfl the defendant. There are two principles in 
thefe cafes ; i . If the rilk has never begun, the whole 
premium is to be returned, becaufe there was no confi» 
deration ; 2. When the rilk has begun, there never ihall 
be a return, although the fhip (hould be taken in twenty- 
four hours. 

AsHHURST, Jußice^ — ^The 15/. per month is only a 
mode of computing the grofs fum. 

WiLLEs, and Puller, JujhceSy of the fame opinion. 
The Poßea to be delivered to the plaintiff ff i2o], 

[t 120] Vide Meyer v. Gregfon, B. R, E. 25 Geo. 3. Long V. Jl/an, B, R, 
R,E. 34. Geo. 3. Gale v. Macheii, B. E. z^ Geo, 3. 

The King againß Davie and feven Others. TiiniAtay, 

I ft February. 

/^N the firft day of laft Michaelmas Term^ Dunning ob- The court will 
^^ tained a rule to fhew caufe, why an information "^t g«ant an 
fliould not be filed againft the defendants, for a confpi- »"^«•^"/'»»•oii 
tacy to eledl Davte mayor of the borough of Lyme Rt-gts^ magiftrates of 
in an illegal manner, for the purpofe of making certain a borough for 
perfons without title, corporators, and, thereby, to pro- ^'vinp: dir- 
cure a colourable maiority in the corporation, and, by »^*I^"''*^" . 
means of this majority, to disfranchiie others, well ni- \\^.,^ n, j^cir 
titled to be corporators, in order to obtain an undue in- freedom, al- 
flucnce in the eleöion of members to ferve in parliament «hough fwürn 
for the borough. '^^^^'^ l^^;^ 

On making the application, Dunning ftated, from afi' eit^ion pur- 
davitsy that the perfons disfranchifed by the defendant had j):jfes,ifihe de- 
been twice before removed, and reftored by mandamus; ffrtu:mrs deny 
that the laft disfranchifcments were on the fame grounds ^^^^ i\vr!^*^h 
of objeöion which had been over-ruled, on argument, they i'hou^.ht 
upon the returns made to the mandamufes to reftore \ that theie wis a 
the fame objeöions applied equally to the titles of fome legal giound 
of the defendants themfelves \ and that^ (as the perfons !r^„cLtment 
making the affidavits believed,) the defendants had aöed .,*nXu'grouud 

m on wiiicli the 
disfi-anchiferocnt went has not been decided« 

M % 
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1 78 I . ^" ^^^^^ illegal manner with a view to procure a colourable 
y ^ - - ^ majority of votes in the eleöion of the members for the 
The King borough. 

againJt Qti IFedfießayy the 31ft of January^ Bearcrofty Ardeti^ 

Davie. Lnnvrence^ and lirjhne^ fhewed caufe againft the rule ; 
and produced affidavits of the defendants, exprefsly deny* 
ir>g the corrupt motives imputed to them, and fwearing 
that they thought they had a legal ground for the aö» 

[ 589 1 complained of, and that the laft disfranchifements were ex- 
prefsly with a view to have the queftion decided whether 
iion-rcfidence is a good caufe for amoving a capital burgefs. 
This day, the Attorney General^ Lee, Dunningy and 
Rookey were heard in fupport of the rule. 

Lord Mansfield,— This profecution is not attempted 
with a view to obtain any civil recompence, or to aflift 
the disfranchifcd members of the corporation in being re- 
ftorcd, for it is acknowledged that their party have now 
obtained a complete viftory in the borough. The appli- 
cation is therefore ad vindicfam^ and ad vindiciam only. 
There are undoubtedly cafes where the cxercife of a dif- 
cretionary authority, by a magiftrate, with a corrupt mo- 
tive, in order to fervc elcöion purpofes, will be a ground 
for granting an information. If, for inftance, licences are 
Tcfufed to publicans, as in the cafe from Corfe-Caßle {a) ; 
if a rate is partially made, and perfons corruptly left out 
or put on ; if freemen without title are admitted j if elec- 
tors are arrcfted coming to vote, 65*r. But, what is this 
charge ? That perfons have been admitted who the de- 
fendants fwear they thought had a title, and others remov- 
ed who they fwear they thought had none. To grant an 
information in this cafe would imply an opinion that fuch 
a proceeding is punilhable as a crime. Now, there is no 
inftance even of an indiftment for it. There is great 
tendernefs in granting informations in matters of eleöion. 
How many inllances do we recoUeft of mayors afting as 
returning officers after there has been judgment of oußcr 
againft the mayor under whom they derived their title, 
as at Jf^igarty MarloWy Carmartheriy &c. ? Yet no in- 
formation has ever been granted in fuch a cafe. For the 
civil injury, when a corporator has been improperly re- 
moved, there is a fpecific remedy by a mandamusy and an 
aftion for a falfe return- Where a perfon, not intitlcd, 
intrudes, he may be removed by an information in the 
nature of quo ivarrantOy and fined for his ufurpation. If you 
would proceed criminally, prefer an indi£imcnt. That 
is more proper for a precedent. But how is corruption 
proved ? For the application, the belief of corrupt mo- 
tives is fworn to, but the defendants pofitively deny the 
motives fo imputed to them. The former reftorations did 



not 



(a) Rex V. Hanfty T. 5 Geo. 3. 3 £, zCeo. 3. 3 Burr. X317. 
Burr. 1716. S. P. Rm v. H'illtams, 
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not go upon the merits. The qpeftion, whether non»- 
rcfidencc is a caufe for disfranchifing a capital burgefs, 
(which was the ground of the amotions complained of,) 
has never yet been tried. It is now clear that all the 
capital burgeffes are of the council, yet, on the returns 
to the different mandamtifesy that was difputed, and the 
contrary maintained on the part of the profecutors ; 
though they, being poffefled of the charter, knew it to be 
fo [f I2i]. I think the rule muft be difcharged. . 

WiLLES, and Ashhurst, Jußicesy of the fame opinion, 
BuLLER, Jttftice^ — ^When corporators combine, and coxt 
ruptly proftitute their office to eleäion purpofes, 1 agree 
that fuch a cafe is a proper fubjcö for an information. 
But the corruption fhould be made out. The defendants 
here pofitively deny the particulars of the charge, and the 
queftion concerning non-refidencc has never yet been der 
cided. The defendants fwcar they believe it to be a folid 
ground of amotion ; that they have ufed every means to 
bring it to a determination, but hitherto without fuccefs. 
As that point is vet undetermined, I fhould think it would 
be improper to luffer an information to go. 

The rule difcharged, 

[t izi] Supra^ p. i8?. note [19]. 

The King azainß Lord George Gordon, Monday, 

^ ^ 5th Feb. 

A N indiöment for high treafon having been found againfl A perfon in- 
^^ Lord George Gordon ^ the Attorney General moved, di^e^l for high 
in the lafl term, (on Saturday, the nth of November,) J|'j'^^^.|j°"J* *'^" 
for a rule upon the fherifF of Middle/ex, to deliver to the ^'^ ^ (^^ 
profecutor a lift of the jurymen he intended to return on indiament 
the panel, in order that the profecutor might be enabled »"d lifts of the 
to deliver fuch lift to the prifoner, (according to the pro- ^'*""^^*^» for 
vifion of the ftatute of Queen Anne \a),) at the fame time and of the' 
with the copy of the indi£lment. He faid, this feemed jurymen who 
the only method of complying with the meaning of the ^re t» ht re- 
ftatute. The words are, That a lift of the witnefFes that *^'^"^^** ®" ^*'« 
ihall be produced on the trial, for proving the indidment, Says bcfWe his 
and of the jury, mentioning the names, 55*^. be deliver- arraignment, 
cd to the party indiEicd, ten days before the trial. This, —1» i» high 
he faid, had been conftrued to mean, before the arraign- treafon 10 at- 
pient [ij, and, as there is mo iffue till arraignment, there |[,',"idatioVaiul 

can violence, to 
compel the repeal of a law.— The ftatute of 13 Car. 2, ß. x. c. 5. ^ 1. is not i-epcaled 
by I W, & M, jejf. 2. c, 2. § 1. art. 5. — A wimefs is not ohiigcil to nnfwer whether 
he is a Roman Caihulic— Copies of the journals of parliument are evidence. 



{a) 7 Ann. f . 2 1 . § 1 1 . 

[1] By the fVatute of 7 Will, 3. 
f. 3. of which that of 7 Ann. is but 
ßn extcnfion, a copy of the indidlment 

M 



was to be given, five days, at 'en.^, 
before the prifoncrs '^^^^\,\^^ S • ir 
in order to enabltf then- ' • :vi u\ .si. 
cpunfcl tliereupoQ to ^liui a; id i ; .1:. 

3 viuir 
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can be no jury^ ftriftly fpcaking, becaufe no jury prcH 
cefs can be awarded till iflbe joined. 

The rule was granted [2]. 

Lord George was this day tried at bar. The indift- 
ment was for levying war againft the King. The manner 
in which the trial proceeded was this. Norton opened 
the indictment. The Attorney General then dated the 
cafe, and produced the evidence for the Crown ; the wit- 
nefles being examined in their turns, by the different 
counfel concerned for the profecutitui, via?, the Attorney 
General^ the Solicitor General ( Mansfield )y Bearcrofty Lec^ 
Hoiuorthy Dttnningy and Norton. Kenyan then opened the 
cafe on the part of the prlfoner ; after which, Erßsiney his 
other counfel, told the court, he meant to refcrve his 
addrefs to the jury, till after the evidence for the prifoner 
had been gone through : He faid there was a precedent 
for this, in the State Trials {a\ Lord Mansfield, upon 
this, told him, that, as far as he was concerned, he 
öiould be glad to hear him at any ftagc when it was moft 
defirable to himfelf j and the Attorney General dcclared,^ 
that no objeöion would be made on the part of the pro- 
fccution. The evidence was then produced ; and Erjkine 
having obferved upon it, the Solicitor General rcrplied. 

The cafe, on the part of the profecution, was-, That the 
prifoner, by affembling a great multitude of people, and 
encouraging them to furround the two houfes of parliament 
and commit different acts of violence, particularly burning 
the Roman Catholic chapels, had endeavoured to compel 
the repeal of an aft of parliament (^). 

Lord 



their defence. This mud have meant 
five days before arraignmcnty becaufe 
the prifoner pleads injianter upon the 
arraignment. 

[2] This provifion in the ftatute of 
Queen Anne^ was not to take effect 
till after the death of the late Pre- 
tender ; and this was the firft inllance 
in which a pt-rfoa indicted for high 
treafon had been intidcd to the brnelit 
of It. Tlie rule was drawn up in the 
following v.ords : 
Middlesex. 1 *' It is or- 

Thc k.n'T^ againfl / derc».! that the 
George Gordon, Lfq; > fhcriff of /.////- 
commonly called Lord \ dlffexto forth- 
George Gcr/.on, J with deliver to 

Mr. Chamderlajm, the folicitor for tiie 
profecutor, a,lill of the jury to ie re- 
turned by him, for the trial of the pri- 
foner, mentioning the names, profef- 
fions, and places of abode, of fuch 



jurors, in order that fuch lift may be 
delivered to the prifoner, at the fame 
time that the copy of the indidlment 
is delivered to him. -On the motion 
of Mr. Attorney General* ^-By the 
Court." 

Immediately after this rule was 
prorounccd, Erßine moved, that the 
prifoner might have counfel afligned 
to him, that Kcnyon and hirafelf fhould 
be afTigiK'd, and that they might have 
free accefs to him at all reafonable 
hours, according to the provifions of 
7 IVilL 3. r. 3. § I. Bnller, JuHice 
doubted whether this application ought 
not to be made by the prifoner him- 
felf, at the bar, the words of the lla- 
tute being, " Upon bis or their re^ 
" queß'y^ but, the Attorney General 
confenting, the motion was allowed. 

(^) %• 

[b) Vix, 18 Gto. 3. c. 60. 
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Lord Mansfield, when he began to fum up the evi- lySl« 
dence, dated to the jury, that it was the unanimcJus \ - _ , ^ 
opinion of tlie court, that an attempt, by intimidation and The King 
violence, to force the repeal of a law, was a levying war againll 
againft the king ; and high treafon. H j requefted that he i-ord 

might be correÖed, if his notes (hould be deficient in any Georgs 
part, by thofe of the other Judges, and of the jury ; and he Goroom, 
concluded by telling the jury, that if the fcale ihould luing 
doubtful, and they were not fully fatisficd of the prilbncr's 
^uilt, they ought to lean to the favourable fide, and acquit 
him. 

The trial lafted from eight in the morning, till a quarter 
after five of the morning following. The jury withdrew 
for fome time, and then brought in a verdi<ä of acquittal. 
Jjord Mansfield, and the other Judges, continued on the 
bench the whole of the time, üH the jury retired. 

Some points of law, aud of evidence, arofe, in the 
tourfe of the trial. 

1. It was contended, by the counfel for the prifoner, 
that the ftatute of 13 Car. 2.Jf, i. r. 5. — (By which it is 
enabled. That not more than twenty names Ihall be figned 
to any petition, £s*r. to the king, or either houfe of par- 
liament, for any alteration of matters eftabliihed bylaw, in 
church or ftate, unlefs the contents thereof be previoufly 
approved of, in the manner therein mentioned ; and that 
jio perfon or perfons (hall repair to his majefty, or both, or 
either of the houfes of parliament, upon pretence of de- 
livering any petition, iS'c. accompanied with exccflive 
number of people, nor, at any one time, with above the 
number of ten perfons, on pain of incurring a penalty not 
(:xceeding 100 /. and three months imprifonment (r),) — was 
virtually repealed by that article in the bill of rights which 
declares, ** That it is the right of thef fubjefts to petition the 
king, and that all commitments and profecutions for fuch 
petitioning are illegal [d)" But Lord Mansfield, in his 
dire£Hons to the jury, laid, he had never before heard it [ 593 ] 
fuppofed, that the a<il: of Car. 2. was repealed ; and that 

it was the joint and clear opinion of the whole court, that 
the bill of rights did not mean to meddle with it at all ; that 
neitlier t/jat, nor any other aci of parliament, had repealed 
it •, and that it was in full force. 

2. Some of the witncfTes for the crown had given in evi- 
dence, that Lord Gecr^Cy in addrefling the crowd, cither at 
Coachmaker's Hally or in the lobby of the Houfe of Com- 
mons, had alluded to what had pafled in Scotland, at the 
time when it Was in agitation to extend the benefit of the 
provifions of the ftatute of 18 Geo. 3. c. 60. to the Roman 
Catholics in that country, and had faid •, " The Scotch car- 

« ricd 

(r) § z. {d) I W. £2f M. fejf. 2. c. ^. S i. art. 5. 
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" ricd their point, by firmnefs and fteadinefs ;" " The 
** Scotch had no redrefs, till they pulled down mafs-houfes,** 
or " When the Scotch pulled down mafs-houfes, they had 
" redrefs." The Attorney General then ofFered to call wit- 
neiTes to prove, that mafs-houfes had a£iually been de-- 
flroyed in Scotland, This evidence was objected to, as not 
having any relation to the prefent enquiry, or the condu£t 
of Lord George J and therefore irrelevant, and inadmilfible. 
But the court over-ruled the objcclion, on the ground, that 
the evidence ofFered would Ihew what it was that Lord 
George had referred to, and held out as an example, and 
that it was matter of faft which had an aftual exiftence. 

3. A witnefo being alked, on the crofs-examipation, if 
he WHS a Roman Catholic, the queflion was objedVed to ) 
and the court ruled, that he was not obliged to anfwer it, 
bccaufe if he were to fay he was, his declaration would be 
evidence againft him, and might fubjcö him to penalties. 

4. Sworn copies of certain entries in the Journals of the 
Houfe of Commons, were produced, and read as evidence, 
on the part of the crown, without being objeöed to [3]. 

therefore, prefume, that and Lord Mansfield ex- 

prefsly faid, that copies of the [ 594 ] 
journals are evidence [f 1 22], 
and that he particularly remembered 
tlieir being admitted on a trial at bar, 
in a caufL* in which he was leading 
counfel for the late Sir ffatkin Williams 
Wynne^ againll Middleton, the ihcrifF 
0^ Denhighjhire, on an adlion for a falfo 
return. That Mr OnßoiUy then 
fpcakcr of the Houfc of Common5, 
made a point with his Lordlhip, that 
the copies fhould be offered in evidence, 
though nothing would have been fa 
cafy in that cale as to produce the ori- 
ginal journals. The court added, that, 
the reafon ab incon'vtnicntiy for holding 
it not necefihry to produce records, ap- 
plied, with ftill greater force, to fuch 
public books as the transfer books of 
the Eafl India Company : for the utmoft 
confuiion would arile. if t ley could be 
tranfported to any the mod diilancpart 

of 



[3] I.. . . 

fwofn copies of the journals of parlia 
mcnt, are clearly evidence; though I 
have known it difputed. It is a ge- 
neral notion, t\at copies of nothing but 
records are admiffible [lJ], if the ori- 

finals cxift ; and J remember a motion 
y Dunning t in ikf. 12 Geo, 3. {zy No-v. 
1771,) for a rule on the £aß India 
Company, to (licvir caufe, why they 
fhould not permit their original transf-r 
bouks to be produced, on the ground 
thai copies from them could not be read.' 
He, on that occafion, ftated the princi- 
ple to be what I have juft mentioned, 
and faid there had been many nonfuits 
for want of producing the original jour- 
nals of the Houfe of Commons, But 
the court denied the ruler to be as he 
flated it, and mentioned feveral in- 
ftances where coDies of matters, not of 
record, are admifTible ; as copies of 
court-rolls, of parifh-regiilers, i^c. 



[t>] Lord Ccie (a,ys, *< The joum- 
•• als of the Houfe of Commons; arc re- 
«< cords. The ffocJt of the clerk of the 
•* Houfe of Commons, whidi is a rf- 
«' cord, as it is affirmed by adl of par- 
•* Uamcr.t in anno 6 //. 8. c, 16."' 
4 Jnß, 23. The words of the ad to 
whiwh he refers, are, " Except the 
•* iame be entered of r^irör/Zin tic book 
" of ihe clerk of the parliament, apt 



*• pointed, or to be appointed for the 
" Commons' Houfe." That the f/^riV 
hook means tht Journals, is clear from 
feveral old entries. Joum. H. of Com, 
Zf^%\iFeh, 1623-4. vol. I. p. Gj^. coL 
2. I March, \6zy/^. ih. byt. coL l, 
12 March, 1623. ib. 683. col, 2. 

[f 122] Fide Jones v. Randall, Bs 
/5, d, ij^Geo^ 3. Cenvp. 17. 
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of the kingdom, whenever their con- Thecorrcdl principle, 1781. 

tents ihould be thought material on the therefore, feems to be as , _ ^ * * 

trial of a caufe. The rule granted v^as, laid down by Lord HoU ^^^ Kino 

to (hew caufe why copies of thü;c en- in a cafe cf Lynch v. againft 

tries in the transfer books, which the C/erle, <iiz. " That, f^ord 

party meant to make ufe of, as relative •* wherever an original • p^Q^g- 

to the matter in difpute, fhould not be " is of a public naturt^ Gordon 

taken, and read in evidence at the trial ; " and would be evi- 

the rule to be ferved both on the fo- " dence if produced, an immediate 

licitor for the Company, and the oppo- " fworn copy thereof will be cvi- 

iiteparty, ** dence." iSalk.i^^. 

Le Caux agaittß Eden. wcdnefday. 

71h Feb. 
'TTHE defendant was captain of a letter of marque called An aflion will 
^ tht EnUrprizey and, being on a cruife, fell in with, notlicatcom- 
and took as a prize y a trader called the Jfcrj belonging to »po" * '^ \^^ 
J^fejy of which one Fainton was captain, Robine fupcrcargo, ,ncni' wh*rc*" 
znd Le Caux, (the prefent plaintiff,) fecond mate. They, the nnimfon- 
with others bMclonging to the Bee, were removed into the mcnt was 
Enterprize, and brought to England; and the court of Ad- merely in coa« 
miraltv reftored the ftiip and carco, and condemned the **^"<'"'^^ J^. 
captor, m colts and damages. Alter this, rojntcn, Robine, ^, ^^^^^ ^\^ 
and Le Cauxj brought feparate aäions of trcfpafs and ihuugh the 
falfe imprifonmcnt, againft Eden ; to which he pleaded the ^hij» ha» bcea 
general ißte ; and they all flood in the paper of caufes to »««l^i^^d« 
be tried before Lord Mansfield, at the Sittings after Mi'^ 
chaelnias Term, 20 Geo, 3 ; Fainton v. Eden & Robine v. 
£den, by fpecial juries, and Le Caux v. Ede/j, by a com- 
mon jury. Fainton v. Eden came on firft, on Friday, the 
17th of December 1779. The counfel for the pLintiflf 
preffed, that the jury might be direfted to aflefs damages 
upon a cafe to be made, fubjeö: to the opinion of the 
court. Lord Mansfield faid, he thought the aftion a 
new attempt, which, if it fucceeded, would deftroy tlie 
Britijh navy- If an adlion at law fhould lie, by the owners, 
and tvery man on board a fhip taken as prize, againft the 
captor, and every man on board his fhip, no man would [ 595 ] 
dare to take a fhip. He thought a doubt made, and the 
pendency of fuch a queftion, efpecially if large damages 
were given, would have very bad efFeös, and obftru£l the 
necefTary operations of the fea-fervice 5 and, being clearly of 
opinion, that no fuch aftion had ever been fuftained ; that 
he himfelf had frequently ruled that .fuch an a£lion would 
not lie ; and that, upon principles of law, convenience, and 
found policy, and alfo upoh the authority of precedentSj» 
fuch an a£Uon could not be maintained, he refufed to 
direft the jury to make a cafe, or find a fpecial ver- 
dict, The plaintiff might moye for a new trial \ the 

jury 
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jiny might find a fpecial vcrdixä, if they chofc fo 
to do ; but he advifed them to find for the defendant ; 
Le Caux which they did. Roblney. Eden (tood next in the paper, 
;^gain IL and came on immediately after ; when the counfel for the 
£o£N. plaintiff combated the opinion Lord Mansfield had given 
in the former caufe with great warmth, and earneftly 
preffed the jury to find for the plaintitT. Lord Mans^ 
HELD adhered to his former direction, wiiich the jury fol- 
lowed, and found for the defendant. Le Caux v. Eden 
ftood lower in the paper> and did not come oa till Wednef^ 
dayy the 22d of Deceutber. Lord Mansfjeij), underiland- 
ing that the counfel for the pbintifFperfifltd ftroiii^jly that 
the aöion lay, and, inftead of moving for a new trial, 
meant to tender a bill of exceptions, told them, he would 
confent to a fpecial verdiä. He mentioned his. opinion to 
the jury» and faid, as to that point, it was agreed by both 
parties, that they fliould find a fpecial verdict; therefore 
they were to aflefs damages, fuppofmg the action to lie. 
The jury, who had heard what had pafl>d in the other 
two caufes, had probably formed a judgment of therr own, 
and tliey found for the defendant. They were again told^ 
it was agreed they fhould find a fpecial verdict, and aflefs 
damages for the plaintiff, and they were fent back. At lailj^ 
wich great rclußance, they found one ftiiUing damages. 
The fpecial verdiö ftated as follows: 
*< On the 29th of OSlcber 1778, the plaintiff was the 
*^ fecond mate on board a certain fliip or veilel called the 
*' Bety of which Fainton was then mafter, and, as fuch 
** mate, the plaintiff on that day was proceeding on a cer-^. 
** tain voytgCy in the faid (hip, from certain parts beyond 
** the fea, to wit, from the harbour oi Pafpibiacy in the bay 
** of Cbalcursy on the coall of Canaday to the ifiand of Jer^ 
^* fey. The defendant was, on the fame day, captain or 
r ffp5 1 ** commander of a certain (hip of war, or letter of marque^ 
'* called the Enierprize^ and was then cruifing on the high 
" feas, and, on the fame day, attacked, and, after ex- 
** amining all the papers, and documents, relating to, or in 
" any wife refpeiSling, the faid fliip the Becy her owners, 
** cargo, and deftination, feized the faid (hip the Becy as a 
'* prize, and caufed the plaintiff to be removed, together 
** with others of the men, out of her, to and on board the 
<* Enterprizey and kept and continued him on board there-, 
" of, until her arrival in England. A fuit was tliereupon 
** commenced, in his majefly's H/gh Court of Admiralty of 
** England y by John Fiotty who claimed the faid ihip^^ 
«* called the Becy and all the goods, wares, and merchan- 
** difes, therein laden at the time of her .being fo taken 
<* and feized, and, on the 4th oi March 1779, the Right 
" Worfnipful Sir James Marrioty isfc, condemned the de- 
" fcndant, the captor, in co/ls and datnggesy and referred 

<< the 
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<« the fame to the Regifter of the fame court, taking to his lySl« 
*< afliftance two merchants, who were to make their re- \ - - ji 
** port thereon. The Regiller afterwards made his report LeCavx 
*< as follows." againli 

(The report, which was fet forth /// hac verba^ contained Edüii. 
allowances under different articles ; v/z. for the paifage of 
paiTengers, for the faiiors wages from the time of the cap- 
ture till their arrival in Jer/ey^ ,• for their expences in the 
intermediate time ; a particular fum to two of them who 
had been carried to trance^ and detained as piifoners, at fo 
much per moth during their ilay there \ for the captain's 
expences 5 for fundry fhip's materials miffing ; for repairs 
to the fhip ; for Robine's expences ; for the lofs of part, and 
damage done to the rell, of the cargo, and the diminution 
in the produce, by the lofs of the market ; for demurrage \ 
for intereft on two bills of exchange ; for infurance on the 
{hip, freight, and remaining part of the cargo, from Eng^ 
iand to Jerfey ; for commiffion on the value of the fhip and 
cargo i and for the expence of the reference.) 

" The fiid (hip called the Bee^ hath been reftored to tlic 
« faid John Fiottr 

This cafe, — (together with rules which had been ob- 
tained for new trials, in the two other caufes, on the 
ground of mifdireöion,) — was twice argued : once in laft 
Michaelmas Term, on Ttiefday^ the 14th of Nov» by Co^vper, 
for the plaintiff, and Lawrence for the defendant; and 
again, this day, by Dunningy for the plaintiff, and Lee^ 
for the defendant. 

The fubftance of the arguments of the counfel, on both [ 597 ] 
occafions, was as follows. 

For the plaintiff,— i. It was proved by the plaintiff, that 
the defendant took him by force, from a fituation in which 
he was following his lawful employment. Prima facie^ 
this was, unqueflionably, a trefpafs and ailault. Nor wiU 
the mere circumftance of its having happened at fea, make 
any difference •, for actions are, every day, brought, and 
fupported, for trefpaffes and afTiults at fea. The defendant, 
therefore, muft now infifl, as he did at the trial, that he is 
not liable to thisaöion, becaufe the (hip was tzkcn as prizes 
and this, although it has been decided, by the fentence of 
the court of Admiralty, that (lie was not lawful prize, and 
that he was not entitled to take her. The ground of the 
defence muft be, that, on principles of policy, or ad- 
judged cafes, there is either no civil remedy for the affauit 
and imprifonment of a perlbn taken on board a (hip feized 
as prize, or, if there is, that the proper and exclufive tri- 
bunal for giving redrefs, is the court of Admiralty, and 
that the plaintiff cither has received, or may receive, 2, 
compenfation there. The fuppofed reafon of policy againft 
the a(^ion; is tlie inconvenience to the naval fer\'ice, if a 

captain^ 
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captain, and all the officers and failors, of a fhip of war, 
were expofed to fimilar a£tions, at the fuit of every failor 
~Lf^ Caux ^^^ pafl'cnger on board every (hip feized by them as prize, 
fgainft This argument may, perhaps, be fit to be addrefled to the 
Edkn. Icgiflature, but cannot operate here. It is a vv^ell knovtm 
maxim, that, for every injury, there mud bo a remedy. It 
will hardly be contended, that an aöion will not lie for 
wanton afts of cruelty and violence, exercifcd on the oc* 
cafion of taking a fhip as prize ; and, if it will lie in any 
cafe, how is the line to be drawn ? Befides, the argument 
of policy, fuch as it is, does not apply in the prefent in* 
ftance; bccaufe this defendant is captain of a letter of 
marque^ who aös voluntarily, for his own private profit, 
and that of his owners ; not, as officers in the navy, under 
public compulfive authority. As to the other ground, that, 
if there is a remedy, it muft not be fought in a court of 
common law, but in the court of Admiralty, the incon* 
veniencc will be juft as great before that judicaturci for the 
fame multiplicity of fuits may arife there, Thi$ inconve- 
nience, however, is, in a great meafure, imaginary, fincc 
a£lions will feldom be advifed, or brought, unlefs where 
there has been a real and material injury, and fubdantial 
C 59^ 3 damages are Hkely te be recovered. But, how is the ex« 
clufive jurifdiftion of the Admiralty court to be fupported ? 
and does it not rather feem that they have no conufance of 
the fubje£k-matter of this aäion ? There cannot be pro- 
duced an inftance where they have taken upon them to af- 
fcfs damages for afliiults, imprifonment, or any injury 
done to the perfon. In the cafe of Rous v. Haßird (/i), the 
adlion was trefpafs for taking the (hip, not for the impri« 
fonment of any of the crew. So, in the prefent cafe, the 
allowance has only been for the lofs of the voyage, damage 
to the cargo, lofs of time, expences, and wages ; not for 
being forced on board another (liip, expofed, perhaps, to 
the dangers of war, or unhealthy climates, b^c. Indeed, 
how can the Admiralty court attempt to eftimate thofe 
perfonal fuffiirings, and affefs a compenfation for them, 
without the intervention of a jury, in whom that difcre- 
rionary jurifdiöion is, by the law of England^ peculiarly 
vefted ? Had the (hip been condemned as lawful prize, 
perhaps the fentence would have been a bar to this aäion, 
becaufe, in that cafe, it would have appeared, from the 
fentence, that the defendant, in taking the (hip, of which 
the imprifonment of the men is a neceflary confequence, 
had done nothing but what he had an authority for, by his 
letter oi marque. But, as the cafe is, he is tobe confidered 
as being in the fame fituation with a (heriflTs officer, who 
arrefts one man, upon proccfs againft another. Of the 
cods and damages actually afle(red by die Admiralty court 

{a) Vidi infra, p. 6o?, 
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m this cafe, there is no part allowed to this plaintiff, nor I78l, 
is there any method by which he could compel a diftri- ^ ' * , 
bution, or the payment of any (hare or proportion to him. Le Caux 
Is it not abfurd to fuppofe, that, in any cafe, in a fuit in- againft 
ftitutedby the owner of a veffcl to recover her from the Eden. 
captor, together with his damages for the detention, the 
court of Admiralty fhould inveftigate and apportion the 
damage fullained by every individual in the fhip, from the 
imprifonment ? — 2. If we were to fuppofe the excluftve 
jurifdidion of the Admiralty to exift, ftill, as the plaintiff 
has fljewn a prhna facie trefpafs, the fpecial matter of the 
capture as pr'tze^ ought to have been pleaded by the defend- 
atit, in order to ouft the jurifdiäion of this court, and it 
cannot be taken advantage of on the general iffue. 

The counfel for the defendant, — i. Stated this to be a 
cafe where nothing had been done but what was barely nc» 
ceffary for the purpofe of bringing the vcffel into port, in 
order that the regular enquiry might be made, whether flic r roo 1 
was, or was not, lawful prize. They did not deny that 
the taking was a trefpafs, for which there was a remedy, 
but they infifted, that it was fo circumftanced as not to be 
conufable any where but in the court of Admiralty. What 
might be xxnt cafe if the captors were guilty ot wanton 
abufe, and unneceffary fcverity, as nothing of that fort had 
happened here, there was no occafion to enquire;-— 
(though Lee faid, he did not at all admit, that, even in fuch 
a cafe, an aäion at common law would lie.) — Compen* 
fation is due, if any injury has been fuffered, but, as the 
original queilion was, ** prize or no prizey* both that^ and 
all the neceffajy confequences of the capture as prize, be- 
longed folely to the jurifdiftion of the Admiralty court, 
and could only be enquired into there. It is as much a 
trefpafs to take a man's fliip, as to take his perfon : Now, 
when goods, fuppofed to be enemy's goods, are found on 
board a neutral veffel, the goods only are liable to cap- 
ture [c:> i], yet, as it is neceffary to fecure die veffel in or- 
der to bring the goods into harbour for condemnation, the 
owner cannot maintain an aäion iox taking the fliip, al- 
though the goods fliould be proved to be neutral, but the 
Admiralty court, in fuch a tafe, would allow damages for 
the detention of the ftiip [oc> 2]. By parity of reafoo, why 
ihould they not for the detention of the perfon ? To fe- 
paratc the queilion of ^^ prize or rto prize,*^ and tiat con- 
cerning the incidental damages, would be to divide, be- 
tween two different jurifdidions, the fame entire tran« 
fa£lion. There are many authorities which eftablifli the 
poiition, that, where the original or principal matter is not 
conufable at common law, neither are the confequences ^ 
13 Co. 53. Cro. EL 685, Carti. 398. a Keb. 360. 

I Lev. 

[t3r i] Salitcci T. Join/on, B. R. H. 25 Geo. 3. [r> i] Hid. 
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t Lev. 243W %Lev. 25. Molhy^ Lib, i. r. 4. § 32.^. 73» 

Livingßon v. Mackenzie j at Guildhall^ before Lord Mans- 

Le Caux field, 10 G^ö.-3. — {Lee cited' that cafe from a note of his 
againft own.)— As quellions concerning prizes chiefly arife be- 
li^oEtt. tween foreigners and Briti/b fubjeds, it is highly expe- 
dient that they (hpuld be decided according to a law, not 
municipal and peculiar to this country, but generally 
known and adopted. In almoft all the treaties between us 
and foreign ftates, it is (lipulated, either exprefsly, or by 
implication, that alh matters relative to prizes fliall be de- 
termined in the Admiralty court. There is, for inftance, 
an cxprefs article to that efFeft, in the treaty of 1699, be- 
tween Great Britain and Denmark^ {Art. 35.) Another 
C 600 3 advantage ariiing from the jurifdi£kion of the Admiralty 
court is the expedition of the decifion ; for by the rules of 
that court a caufe can hardly laft beyond a month. If 
foreigners were obliged to fue at common law, they could 
very rarely remain in England^ with their witnelfes, tlie 
necefiary time for the final determination of their caufe. 
But the great convenience is, that all parlies concerned 
may join in one libel, whereas, if the adiion tt law could 
be fupported, the cods alone of the numberlefs fuits to 
which every individual among the captors would be expofed, 
would, independent of damages, be fufficient to deter every 
man of common prudence from entering into the fervice. 
It would certainly, with regard to privateers, and letters 
of marque^ have the efFeft of a prohibition. It may be true 
that this plaintiff was not a party to the fuit in the Admi- 
ralty, but he might have been, or any of the perfons in- 
terefted might have fued on behalf of himfelf and all the 
reft. An inftance of a libel of that fort may be found in 
the printed appeals, in the year 1 764, in the cafe of the 
fhip Le Vigilant, Though, perhaps, no diredi cafe can be 
mentioned of an aifeffment of damages in the Admiralty 
court, eo nomine^ for the perfonal injury of imprifonment, 
yet the 6th and 7th ftanding interrc^atories exhibited in or- 
der to afcertain the damages are fo general, that any fort of 
perfonal injury might be ftated in anfwering them. In the 
4th Inßitute^ 134. it is laid down, that the Admiralty has 
jurifdiäion over << contrad:s, pleas, and quereles upon the 
** fea," which laft exprelTion feems to include perfonal 
trefpaiTsc ; and the fame do£lrinc feems to be recognized in 
\RolL Rep,2^Q. and 3 Blackß. 106, 107.— 2. With re- 
gard to the pUoi the faöts which come out, upon the plain- 
tiff's own cafe, fhew, that this is not a trefpafs at common 
law, and, tliereforc, the general iflTue is fufficient ; the 
plaintiff has failed in proving his cafe, and ought to have 
fubmitted to a nonfuit. 

Lord Mansfield did not go into the argument at large, 
but adhered to the opinion he had fo repeatedly and pe- 

13 remptorily. 
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rcmptorily given at NiJS Prhis ; and probably chought it 1 78 1, 
more decent to leave the difcuflion of it to the other ^~ - . 
judges. Le Caux 

WiLLES, Jußic^^ — Under all the circumflances of this agalnit 
cafe, as dated in the fpecial verdirb, I am of opinion, that Ed*«« 
the aäion \s not maintainable. I may perhaps go upon 
narrower ground than the reA of the court, but the rule 
I would lay down is, that, where the injury is the ne- 
ceüiiry and natural confcquence of the capture, the court f 60I 1 
of Admiralty has the fok and exclufive jurifdiöion. The 
cafes -cited go to eftabliih that principle. I muft decide 
upon the fa£ls as found by the verdift, which are mere* 
ly, tliat the (hip was feizcd as prize by the defendant^ 
and that he caufed the plaintiff, together with others of 
the crew, to be removed from thence into his own ihip, 
and kept him there till their arrival in I^igland. Nothing 
appears to have been done which could have been avoided, 
CDufiftent witli the feizing the (hip as prize. I will not 
fay there may not be cafes where this court would have 
a concurrent jurifdidion ; if, for inftance, perfonal ill- 
treatment fliould be ufed, not the neceflary efFeft of the 
capture. Suppofe the Ihip were condemned as lawful 
prize, but that fomc of the crew had been ufed with un- 
ncceflary cruelty ; I do not know whether, in fuch a 
cafe, the Admiralty would take conuzance of the injury, 
though it is very remarkable, that no action at law has 
ever been brought. However, that difficulty docs not arifc ^^ 

here. It is faid, there is no jury, in the Admiralty court, 
to affcfs damages for a perfonal injury, but I fee no rea- 
fon why that court (hould not judge of fuch injuries, as 
well as of thofe which affeft property. They have an ade- 
quate method of afcertaining the damages, by reference 
to the Rcgifter, who may call in the alliftance of aflcf- 
fors. There is nothing in the fuppofed difficulty of ap- 
portioning the damages. Why may not 100/. be aflefled 
to one man, and i x. to another ? There has been fuch 
an apportionment in this very cafe. If there is a remedy 
in the Admiralty court, that is fuflBcierit ; and it is cer- 
tainly a great advantage, that the parties, there, can all 
join in one libel. It would be of the mod dangerous con- 
fcquence to the fea-fervice if fuch an a£lion as this could 
be maintained. 

AsHHURST, JufltcCj-^Th^ citcumftance of no aöion 
having ever been brought is almoft decifive, that it has 
been the general apprehenfion, that no fuch a£lion will 
Jie 5 for the occafions, in time of war, have been innume- 
rable* The inconvenience of entertaining fuch caufcb would 
be intolerable -, becaufe every individual in the captured 
(hip might bring a feparate aftion again ft every man in 
the crew of th« ytfkl XMifiiag the capture« The cafe 1ft 

I Livhi% 
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I<y8l. iLevint goes on good and folid grounds« It is unne^ 

1^ - ^ I ceflary to go into all poffiblc cafes, or to fay how it would 

'1,bCaux be, ir unneceflary pcrfonal cruelty were exercifcd ; but, 

againft where the * Admiralty court has jurifdiftion of the original 

Eden. matter, it ought alfo to have jurifdidion of every thing 

• [ 602 ] neceflarily incidental. 

BuLLER, Jußice^ — < The queftion on tliis fpecial ver-» 
di£^, as it was dated by Mr. Dunning^ is a plain broad 
queftion ; namely, whether an aä;ion at common law can 
be maintained for an impnfonment on a capture at fca as 
prize ; and, as it is of general importance, I have taken 
all the pains I could to look into the books. 

' There is no cafe in which it has ever been holden, 
that fuch an a£tion would lie \ and, if it could be main- 
tained, there are, in every war, fuch frequent opportu- 
nities for it, that it muft have happened in every day's 
praöice, or fome inftances, at leall, muft have been in 
the memory of thofe who have had long experience in 
Weßmiftßer Hall ; but there is not the fmalleft trace of 
fuch a determination, or even diBum^ in any court in 
Etigland» 

< An univerfal filence in Weßminßer Hall^ on a fubje£t 
which fo frequently gives occafion for litigation, is a ftrong 
argument to prove that no fuch adlion can be fuftaincd 

< But the cafe does not reft on negative ufage only ; 
for there are a current of authorities, from the time of 
Queen Elizabeth^ to. the prefent time, all of which agree, 
that the Admiralty has jurifditlion, not only of the quef- 
tion, " prize or not prize^^ but of all its confequences : 
and many of them agree, that the Admiralty has the file 
and exclufive jurifdi^ion, and that the courts of common 
law have no jurifdiäion at all of fuch queftions. 

< The cafe moft in point with the prefent is that of 
Rous v. Haffard iff e contra^ argued at the Cock-pit, on 
the 22d of March 1 749, and determined by Lord Chief 
Jußict Lee, on the 2d of April 1750. 

* The circumftances of that cafe were thefe: Rqus^ 
having a letter of marque^ on the i8th of December 1741, 
feized a floop called the &outh Kingfioivn^ or Paon^ as 
prize, and afterwards libelled againft her aa prize in the 
Admiralty court in South Carolina, She was claimed by 
a third perfon, as French property, (the war then being 
with Spain,) and the Admiralty court acquitted the ftiip 
and cargo. Then, an aäion of trefpafs was brought 
againft Rous, in the inferior court of Common Pleas at 
jNewport in Rhode Ißand^ for taking the floop, to which 
he pleaded ** not guilty [i]," and there was .a verdift 

againft 

[1125] Littl. § 108. iLd.Raym* [t] " Captain Rous, according to 
944* " the courfe of pleading there, (faving 
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againft him, with 8000/. damages and cods. On an ap- l" 8l* 

ptil and crofs appeal to the fuperior court of judicature ^ Z _ ^ 

ISi't NnOportf the verdift and judgment in the inferior court Lb CaVjx 

were confirmed. Then, there was an appeal and crofs ag.mit 

appeal to the court of equity there, which decreed againft ^oes. 

Rousy with 5000/. damages and cofts ; and, afterwards, 

an apjpeal by both parties, to the King in councils The 

reafons, in the printed cafe on the part of Rousj were, 

I. That there was no evidence that the claimants werft 

the true and Tole owners of the floop and cargo 5 2. That, 

if the property had been fuflSciently proved and eftablifh- 

cfd, no aöion of trefpafs could lie for the taking this floop 

and cargo, becaufc they were taken on the high fcas as 

prize, and the court of Admiralty had ilot only the fole 

jurifdiftion to determine, whether prize or not, but like- 

\)eife to determine; whether; upon all the circumftances 

of the cafe, the captor ought to pay or be paid cofts, and 

how much, or whether there fliould be any cofts paid at 

all \ and no other court can take conufance of that quef- 

Won ; 3. That there was fo probable a caufe of feizure, 

that the court of Admiralty ought to have given Rous his 

cofts, though the ftiip and cargo were acquitted ; 4. This 

Veafon refpefted the quantum of the damages. 

• I have a note of this cafe, as it was cited by Lord 
Mansfield, in the cafe of Ltvingjton £5* Welch v. Mac^ 
ketJzUy at the Sittings in Middiefex^ zftcr Trimty Term 1770. 
His Lordfliip, after ftating the fafts and proceedings, faid : 

" The great queftion was. Whether an action of tref- 
*• pafs would lie, for taking a ftiip as a prize. Lord Chief 
*' Jnß^^^ Lee, having called in two civilians to his affift- 
•• ancc, delivered the opinion of the court, that, though, 
** for taking a üiip on the high feas, trefpafs would lie at 
*« common law, yet, when it was taken as a prize^ though 
«< taken wrongfully, though it were acquitted, and though 
•* there were no colour for the taking, the Judge of the 
^ Admiralty was judge of the damages and cofts, as well 
<* as of the principal matter ; and he laid it down as law, 
" that, if fuch an aftion were brought in England^ and 
« the defendant pleaded " not guilty^* the plamtiff could 
" not recover." 

* Unlefs the diftinöion which has been made between [ ^^4 J 
injuries to property, and injuries to the perfon, can# be 
fupportcd, fuch an authority, uncontradifted by any cafe, 

or d'tBumj repeatedly recognized at Nift Priusy and 
ftrengthened by the negative ufage of the courts of law, 
would, of itfelf, I think, be binding upon us now, and 
conclude againft the plaintiff. 

< But, 

" to himfcif all advanUges of giving •' guilty in manner and form as the 
"any fpcdal matter m evidence,) " plaindfFs had declared.'* /7^#Prinl- 
•« pleaded to iflue, that he was not ed Cafe for Rous. 
Vol. n. N 
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1781. * ^^^' ^^ ^^^^ ^^^^ wanted fupport, there arc many au- 

I ' / ^ thoritics which maintain the principle on which that de- 
Lb Caux termination is founded. 

againft < The cafes which arc carlieft in point of time, have 

Edbn. decided, only, that the court of Admiralty has a jurif- 
diöion, and not that this court has none ; but they arc 
founded on a principle, which, in other cafes, has been . 
extended to the exclufion of the jurifdiäion of this court. 

* In 43 Eliz. it was refolved, " That, if goods be taken 
«* by pirates at fea, though they are fold afterwards at 
^« land, yet the Admiralty has cognifance thereof, for 
«< that which is incident to the original matter, Ihall not 
•< take away the jurifdiftion.** 

* So it was faid by the court, in i Vent. 173. and it 
* is added, " T^hat is law, though there were another refo* 
«* lution in Binglefs Cafe,*^ 

* In Turner & Cary v. Nele^ T. 20 Car. 2. I Lev. 243» 
I Sid, 367. (/j), one who had letters of marque, in the 
Dutch war, took an Oßender for a Dutch (hip, and brought . 
her into harbour, and libelled her as a prize, and there 
was a fentence that fie was not a prize ,• and the Oßender 
libelled in the Admiralty againft the captor, for damage 
fuilained, by hurt the fiip had received in port, and a pro- 
hibition was prayed, becaufe the fuit was for damage done 
in port, for which, it was faid, an action lies at common. 
Jaw J but the prohibition was denied, as the original was 
a capture at fea, and the bringing her into port, in or- 
der to have her condemned as a prize, is but a confe- 
quence of it, *^ and, not only the original, but the confer- 
*• quences, fiall be tried there^* 

« In Ridley v. Egglesfield, 23 Car. 2. 2 Lev. 25. an 
afiion was brought for fuing in the Admiralty, againd 
the ftatutes of Ric. 2. tj* Hen. 4. and the declaration 
ftated, that the plaintiff libelled there for (hip and 
[ 605 ] goods, fuppofing them taken by pirates on the high fea, 
and of a coming afterwards to the defendant on the high 
fea, whereas he purchafed them on the land. The goods 
were contraband, being going to the Dutch in time of 
war, and taken by a Scotch man of war, and, on a fuit 
by the defendant, condemned in the Admiralty court in 
Scotland, and fold to B. who bought them on land, and 
fold to tlie plaintifF, in England. All the court agreed 
that the original caufe, being of piracy, belonged to 
the Admiralty, and, though the goods ivere condemned in 
the Admiralty in Scotland, this did not alter the cafe as to 
the jurifdiBion ef the court, but is pleadable in abatement» 
in the Admiralty in England : But neither that, nor th© 
fale on land, altered the jurifdidlion, the original matter 
being piracy, which all comes in qucfiion again, and the 

falc 
^ä) There called Turner U Cory v. Smiths 
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Tale at land is a matter confequential upon the piracy» and i'tSi. 
dependant upon it. \ _j 

< In Rex V. Brooni, B. R. H. 9 J^ilL 3. Carth. 398. Le Caux 
the fame point was refolved. againrt 

* And, in 10 Will. 3. in the cafe of Brown fe* Another £den. 
V. Franklyn^ Carth, 474. the court not only pronounced, 
afcmatively, for the jurifdidion of the Admiralty court, 
agreeably to the former cafes ; but alfo, negatively, again (t 

the jurifdiäion of the courts of common law. 

* In that cafe, there was a motion, for a prohibition to 
the Admiralty^ fuggefting, that trefpafs on the cafe, for 
converfion of goods, as alfo the trial of the property of 
any goods, belonged to the King, ÖTr. and was not to be 
tried before the Admiral } that, neverthelcfs, the defend- 
ant, being the King's proöor, had libelled againft the 
plaintiffs, in the Admiralty, concerning the property of a 
certain fliip called, l^c. and her cargo, Wc, whereas the 
(hip was a wreck, in the Eaft Indies^ and not the property 
of the French King, or any of his fubjefts enemies oT 
our King, but belonged to fubjefts of the King of Portugal, 
who was in amity with us, and that the goods came to the 
hands of the plaintiffs, on land^ in the Eajl Indies. There had 
been a fentencc in the Admiralty court, that all was prize, 
and, upon that fentence, this libel was founded, charging, 
that the goods had come to the hands of the plaintiffs, that 
they had embezzled them, and praying an account. 

« It was infilled, for the prohibition, that it was un- 
teafonable the plaintiffs (hould be concluded by the fen- 
tence upon the general libel {a), to which they were not 
parties, neither had they any notice thereof. 

* The court inclined, that the plaintiffs ought to have 

an opportunity to be heard, and to controvert the mattet C 606 } 
of faä, and, thereupon, a day was appointed to hear ä 
civilian upon this queilion, viz. Whether the plaintiff^, 
upon this libel depending againft them in the court of 
Admiralty, might controvert the property there, againft 
the tenor of the firft fentence ? 

* Afterwards, Dr. Lane acquainted the court, that an 
appeal might be received againft fuch a general fentence 
for prize, and the appellants would be let in to contro- 
vert the right, and difprove the prize ; and it appeared, 
that, in this cafe, the plaintiffs had appealed. 

* Wherefore, and for that the court apprehended, (as 
it was infifted upon, on the other fide,) that " prize or 
** not prize*' was a matter not triable at common law, but 
altogether appropriated to the jurifdiBion •[ the Admiralty, 
the prohibition was. denied. 

* The next cafe, in order of time, was the cafe of Key 
£5* Hubbard v. Pearfe, at the Cock -pit, in the time of 

Lord 
(a) i.e. T\\t ßrß. 
N 2 
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1 78 1. Lo^d Wilmington^ which was determined by Lord Chirf 
y^ ^ , * f Juflice Lee, and whofe judgment I have, in his own 
Le Caux nand-writing, as follows : 
againli « At a committee of council, 3 1 January 1 742, The 

£d£N. (( declaration in prohibition is \ Whereas the ftatutes of 
<< Ric. 2. ^c. prohibit the Admiralty to take jurifdiCkion 
«« of matters at land, and whereas Key and Hubbard are 
*< natives of Ireland^ and are merchants, and were true 
•< owners of the (hip called the Canary Merchant^ and the 
«< goods tlierein were theirs, and were poflefled of the 
*« faid (hip, at the city of New-Torky eaftward of the 
** city ; neverthelefs Pearfe^ commander of the King's 
«* ihip, the Hamburgh^ within the body of the city of 
« NeW'Tork, did feize, and take out of their pofTeffionj 
^< this Canary Merchant, — It then fets forth the libel, 
*• wherein Captain Pearfe libels, and fets forth the King*$ 
" orders of the nth of June 1739, to feize Span'i/b ytf" 
«* fcls \ alfo an order of council of the 19th of July 1739, 
** for reprifals ; charging the taking this (hip on the high 
*< feas, and that it belonged to the fubjefts of Spaln^ or 
** perfons inhabiting within the territories of the King of 
•* Spain. — ^Whereas, in truth, the (hip was taken within 
^* the body of the city of New^Torkj and not on the fea, 
*« and whereas it did not belong to the King of Spain^ or 
•* any of his fubjeäs, but did belong to the plaintifl's.— 
•* And then it fets forth their plea, in the Admiralty, as 
<< to their title to the (hip and goods, as fubje£is of Ire^ 
C 607 ] •* land, merchants, their being owners, and the feizure 
•< thereof at landy and alfo the feizing of a regifter, and 
*< Mediterranean pafs, which the mafter had, and that 
•* they offered to verify this plea by affidavits^ which are 
«< fet forth. — Then charges, that the Admiralty refufed to 
-< receive this plea \ and all the proceedings contrary to 
•* the prohibition. 

" To tliis declaration, the defendant has demurred, and 
•* the caufes of demurrer are,** isfc, — [Here were fet 
^< forth four caufes of demurrer, but the fourth only was 
** material] — " 4/Ä Caufe ;— For that, •* prize or no prtze^^ 
«• and the matters in queftion, are only triable by the law 
«* of nations, in the Admiralty, and not by the law . of 
' « this land. 

•* The plaintiffs (protefting, tffc) have joined in de- 
** murrer. 

" This is a queftion on a feizure, made purfuant to the 
<< King's order for feizing Spani/h (hips, and the queftion 
«* in this caufe was> whether this was lawful prize. As 
<< this is a queftion upon prize, I think the common-law 
•* court had no right to prohibit. To prove it ; in i Sid. 
** 320. it is faid, by the court, •* Inafmuch as the matter 
«* is " prize or not prize^^ no prohibition (hall go ;" and. 



IN THE TWENTT-FIRST TEAR OF GEORGE IIL 607 

•< in Carth, 476. 10 Will. 3. per cur. " Prize or no prize'* 1 78 1. 
•* is a matter not triable at common lawj but altogether ap- y_ ^ j 
•* propriatcd to the jurifdiöion of the Admiralty." And Le Caux 
•* that it is fo appropriated, appears ftrongly from the againft 
•* fcveral afts of parliament cited, (at the bar,) in every Edbn« 
** one of which, where there is any notice taken of the 
•* legal proceedings in refpeft of prizes, they are noticed 
** as in the Admiralty, and, in 6 Ann. c. 27' & 9 Ann. 
** c. 27. it is plain the legiflature confidered the jurifdic- 
•^ tion to be in the fame court, viz. the Admiralty, whe- 
** ther the priae was t^ken on the fea, in a creek, an 
** haven, or river. The true reafon why the jurifdiftion 
*« is appropriated to the Admiralty, is, that prizes arc 
'• acquifitions Jure helliy and jus belli is to be determined 
** by the law of nations, and not the particular municipal 
*« law of any country. Nor have the counfel cited one 
•< inftance, where a prohibition was ever granted in a 
•* caufe of prize. The Solicitor General cited Molloy^ lib. 
** I. r. 2. § 6. where that author fays, that letters of re- 
** prifal may ifluc, not only by the jus gentium £5* civile^ 
<* but by the ancient municipal law of diis country ; and 
** he mentioned a writ in the Regifter^ 129. But that is 
<* a writ grounded on the ftatute of Magna Carta^ c. 30. 
** which gives power to feize and detain the perfons and 
** eoods of alien merchants here, till fatisfaöion is made [ 608 3 
<* for injuries done to our merchants abroad. That by 
** no means proves a general power in the courts of law, 
«< to exercife a jurifdiÖion in matters of prize 5 but only 
« gives power to the court of Chancery, to iflue a writ 
« for feizing, and detaining, till fatisfa^ion is made, in 
«« the cafe mentioned in the ftatute. Though, therefore, 
«« I do agree that the jurifdickion of a court of Admiralty, 
*< generally, is limited to matters arifmg fuper altum mare^ 
<* and is, in that rcfpeä, local, yet I do not take it to 
<* be fo in cafe of prize \ for the jurifdiftion does not 
<« depend on the locality, but the nature of the queftion, 
« which is fuch as is not to be tried by any rules of the 
« common law, but by a more general law, which'is the 
*^ law of nations. It is argued, that the plaintiffs in pro- 
<« hibition, liave, by their declaration, made a cafe which 
" (hews that the fhip, which has been feized, cannot be 
•< p^ize, and that the defendant, by his demurrer, has 
" confefl'ed this. But, though it be true that a demurrer 
" does confefa facts well alledged, I think that will not 
<< intitle the plaintiffs to a prohibition j for, if the com-^ 
** mon-law court has not a jurifdiclion of the fubjeä, no 
•* admiflion of parties can give it a jurifdi£lion. Befides, 
** it is not confefTed by the demurrer, that this fhip did 
*< not belong to perfons inhabiting within the territories or 
y^ donjinions of the Kir.g of Spain^ for that is not allcdg- 

N 3 y cd. 
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** cd. Upon the whole, I am of opinion, that the court 

_ of common law had no authority to intermeddle in this 

Le Caux " fuit, (wherein the queftion appears to be, whether the 

a^inil c< flijp vjras prize or not,) and that the Admiralty has the 

pDiN. n f^ig jurifdiftion J and if this inferior court of Admit 

** ralty have done wrong in refufmg the plea offered, or 

<* (hall do wrong in any future deterriiination, the proper 

" remedy is by appeal." 

* The judgment of the court of law abroad, which 
« was for the plaintiffs, was reverfcd [i]. 

* Then came the gafe of Rous v. Haßirdf in 1750, 
which I have already ftated, and which, as it was admit- 

^ 609 ] ted on the firft argument of this cafe, has been followed 
by nonfuits and determinations at Guildhall^ which have 
never been objefted to. 

* And laftly, the cafe of Vanderixmdß £5* others v, 
^hmpfoft^ tried before Mr. Jußice Gould, on the 1 3th of 
May 1780, at Guildhalli and afterwards brought before 
the court of Common Pleas ; which was as follows : 

** It was an action of trefpafs, againft the defendant, 
« for breaking and entering the plaintiff's fliip, upon the 
*' high feas, and carrying away his money and goods : 
<* There was a fecond count, confining the trefpafs to the 
«• goods only. The defendant pleaded " fiot guilty.** 

" On the trial, it was proved, that the defendant had 
** letters of marque, under which he attacked and board- 
«* ed the fhip of the plaintiffs, which made fome refift- 
« ance ; tliat he found tea, gin, cannon, and fmall arms, 
*< on board, and likewife fome money, which was taken 
•< out of the fhip, and carried away. That the defendant 
** carried the fhip to NewcqflU^ where the cuftomhoufe 
** officers fcizcd her for having fmuggled goods on board j 
** and that fhe was afterwards condemned in the Exche^ 
•* quer. The fcntence of condemnation was read. It 
<* was contended, for the plaintiff^, that the capture was 
«< unlawful, becaufc the defendant did not belong to the 
'« cuftomhoufe ; and he could not juflify the feizure un- 
<* der the hvenng aft (a), as King's fhips only can feize 
<* under fuch circumfl:^ncCvS. 

" But Mr. Jußii'e Gould held, that, as there was rea- 
" fon to fuppofe that the fhip was a pirate, though the 
" jury fhould be fatisfied flie was not really fo, yet the 
** aftion would not lie. 

" In 

[i] The courfe of the proceeding ing demurred, as above ftalcd, the 

was this: P^^r/^ having übciled in the court over-ruled the demurrer, upon 

Admiralty court at Neiu-Tcrk, and the which Pear/e brought a writ of error 

plea of Key & Huhhard, having been before the governor and council. They 

refuf.d, they obtained, from the court affirmed the judgment, and then Pearji 

of King's Bench of that province, a brought this appeal, 

writ of prohibition, and having de- (a) 6 Geo. i. r. ^I. § 31. 
dared ia prohibition, and Fear/e hav- 
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** In Eafter Term laft, there was a motion for a new I78l« 
•* trial, which, upon confideration, was denied by the \ - j 

" court." Le Caux 

« Some of thefe cafes go only to prove, that the court againft 
of Admiralty has a jurifdiäion on the queftion of ** prize Eden. 
** or not prize f^* and its confequences, and, therefore, this 
court would not prohibit them from proceeding on fuch 
queftions ; and, that the Admiralty court has fuch a jurif- 
didion is not now denied, on the part of the plaintiff. 
But others of the cafes (hew, not only that the Admiralty 
has a jurifdi£^ion, but that this court has none ; and that, 
upon the general plea, of not guilty, no aftion can be 
maintained, where the queftion relates to prize. 

* But, if there had been no fuch authorities, and the 
queftion had been now to be decided for the firft time, 

there can be no cafe in which that maxim " quod incon- [ 610 1 
** veniens eß non licitum ^," which is fo often reiterated 
by Lord Coke^ would dcferve more attention. 

* It is a very ufeful and a wife maxim, when applied to 
new or undecided points ; and, in this cafe, the inconve- 
nience would be intolerable, the convenience none, if fuch 
an a£lion were fuftained. 

^ The inconvenience would be fo great, that no officer 
would venture to feize a fhip as prize ; for he muft do it 
at the peril of his utter ruin, fince, if he were miftaken, 
he would be liable to an infinite number of aftions, the 
cofts ^f which alone, fuppofmg the damages to be uni- 
vcrfally as trivial as in the prefent cafe, no private man 
could difcharge. 

* The convenience would be none, becaufe, by one fuit 
in the Admiralty court, each individual is intitled to re- 
cover a full recompence for the injury he may have fuf- 
tained. 

* The plaintiff is not, (as was contended by his coun- 
fel,) at the mercy of the owner, for he might inftitute a 
fuit himfelf, or he might make himfelf perfonally a party 
in the fuit commenced by the owner, or captor, and, in 
that fuit, would be intitled to recover, not only for da- 
mage done to his cloaths or property, but for perfonal in- 
juries to himfelf i feme inftances of which I have been 
favoured with from that court. And, in this cafe, the 
Admiralty have made allowance for the wages, provifions, 
and expences, of every man on board \ which, for any 
thing that appears to the contrary on this record, is the 
meafure of the real damages fuftained. 

* I agree with the counfel for tlie plaintiff, that, if it 
be clear upon principles, or judicial authorities, that an 
zGtion may be maintained, the inconvenience will not 
avail ; the court muft pronounce according to the law, 
as they find it, and parliament alone can relieve. 

N 4 «But 
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1 tR r * ®^' ^^ ^"^'^ principle, or authority, has been produced 

7 * ^ at the bar. The authorities are the other way, and f(^ 

L C A u X *^^°> ^^ ^^^ principle ; for the principle is, that the quel-' 

aeainft ^^^^ " P^^^ ^^ ^^^ pr't'ze^^ and the confequences of it, are 

£den. conufable folely in the Admiralty court; the true reafon of 

, which is, that prizes are acquifitions/i/r^ heilig and the jtis 

belli is to be determined by the law of natiofis, and not bj^ 

the particular municipal law of any country. 

r 6ii ] * The counfel for the plaintiff have endeavoured to 

diftinguifli the prcfeht cafe from the cafe of an aftion' 

brought immediately after the feizure of the (hip, becaufe 

there has been a fentencc of acquittal in the Admiralty 

court, which is conclufive, that the üiip was not lawful prize. 

• Of that I will take more particular notice prefently ; 
but I will firft examine more minutely what is the ground' 
of the decifion, at the Cockpit, in Rous v. Haffardj as that 
may afford an anfwer to the objeäion made, that, at aft 
events, the matter fhould have hccn ffecially pleaded \ which 
was an obje<3;ion, that, for a long time, had great weight 
in my mind. . ' 

• The ground of that decifion was, that the capture, as 
prize, was not a trefpafs at common law; for Lord Chi^, 
Juflice Lee faid, that, on Not Guilty^ the plaintiff could 
not recover in England. • • 

• But if, as infifted for the plaintiff, the capture had 
hecn^ prima fadej a trefpafs at common law, it would have 
been incumbent on the defendant to have pleaded fpecially, 
that he feized the (hip as priztf, artd 'what was the caufe, 
or ground, of feizure. , 

< Thisfhews, that the courts have not a concurrent ju- 
rifdiÖion, for, if that were the cafe, the fpecial matter 
muft have been pleaded. " ' • 

' The cafe before Mr. Jti/lice Gould was upon a plea 
of i^ot Guiltyy and founded upon the fame principle. 

• It is true, that none of the cafes which I have men- 
tioned, were founded on injuries to the per/on ^ but were all 
for damage done to the (hip, or to the cargo, or goods on 
board. But that^ I think, makes no difference, for the 
queftiön muft be the fame in an a£^ion of falfe im- 
prifonment, as it is in an a£lion of trefpafs for taking 
away the goods, or the (hip ; and the party injured is as 
much entitled to a fatisfaftion, in the one cafe, as in the 
other, in the Admiralty court. But, if there be any dif- 
ference, that difference will operate in favour of the de- 
fendant, for a confinement under a capture is diftingui(h- 
able from the comhion cafe of a falfe imprifonment. 

« In the cafe of a capture, there is no diftinft fubftan- 
tive aö of imprifonment. It is only a neceffary and un- 
avoidable confequence of the capture. The captors do not 
mean to confine the captured longer than tbey are forced 

to 
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to do fo, for the purpofe of fecuring their fuppofed prize. 

They cannot throw them all overboard, and they cannot fe- 

cure the (hip and cargo, without impofing fome reftraint on Lb dAuii ' 
the men ; but the moment they get to a üiore, they are as againA 
willing to get rid of the men, as the men themfelves can be Edbn. 
to go. 

« It was admitted, on the firft argument, That the 
queftion ^^ prize or not prize ^^ is a queftiön folely and ex- 
clufively to be determined in the Admiralty court. But 
then it was contended, that, after a fentence in that court 
declaring the fliip to be ho prize, an a£tion might be 
maintained. 

< But, in fuch aä;ions as the prefentj the principal quef- 
tion muft be, ** prize or not prize ;" for, if the fhip be a 
lawful prize, it is not a falfe imprifonment ; and that is a 
Queftion which we cannot decide. 

* The queftion of " prize or not pfizi* muft ftill arife, 
notwithftanding the acquittal in the Admiralty, though it 
is true that the fentence in that court is conclufive on the 
queftion. But it is evidence of a thing which this court 
cannot enquire into ; and that is the ground of the decifion 
in 2 Lev. 25. for, though there had been a fentence of 
condemnation in that cafe, and the goods were afterwards 
fold on land, yet the court refufed to grant a prohibition, 
becaufe the original cauftj Being of piracy^ muß all come if^ 
queßion again i and they held that the fentence did not alter 
the cafe. 

*^ In the cafe in Carth. 474. and the later cafes which I 
have mentioned in which there had been fentences of ac- 
quittal, the queftion of prize was as much at reft as it 
could be in the prefcnt cafe ; but, notwithftanding thaty 
the courts have always faid, that the fubfequent matter was 
not triable at common law, but altogether appropriated to 
the fble jurifdi£lion of the Admiralty. Befides this, if the 
original taking be not a trefpafs conufable at common law, 
the fentence of the Admiralty court cannot give a jurif- 
diöion to this court, which it had not before. 

* That fentence does not alter the nature of the original 
taking. It was ftill a feizure as prize ; which the common 
law does not take notice of, as a trefpafs ; and the fentence 
cannot make that a trefpafs, which was not fo at the time 
when the fail was committed. 

* Upon the whole, as the plaintiff has had, or may have, 
a remedy elfewhere, as there is no cafe in which it has 
ever been holden, that fuch an aöion can be maintained, 
;ind it would be attended with great mifchief and inconve- 
nience if it could bie maintained, and, as there are feveral [ (Jij ] 
authorities which fay, the a£iion will not lie, I am of 
opinion that there muft be judgment for the defendant.' 

JLord 
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1 78 1 • ^^ Mansfield declared his aflcnt to every thing Bul- 

1^ _ _ J LER, Jußice^ had faid. 

Is^Qkvx Judgment for the defendant, 

againft The two rules for new trials were afterwards difcharged, 

Edi N. no writ of error having been brought in this cafe [i]. 



[i] The foundation and nature of 
the prize jurifdiäion in the court of 
Admiralty having been explained by 
Lord MoMsßtldt in a very elaborate ar- 
gument, when he delivered the opinion 
of the court in the cafe of Lindo v. Rod- 
ney and Another 9 and the fubjed being 
connedled with this cafe of Le Caux v. 
Eden^ I have inferred what his Lord (hip 
iaidon thatoccalion, in this place.though 
the deciiion was pofterior, in point of 
time, to the period to which, for the 
prefent,! mean to confine thefe reports. 

In Michaelmas Term^ 22 Geo. 3. the 
' rule to (hew caufe, why there (hould 
not be a pr(^ibition, had been granted ; 
and, in Hilary Term» 22 Geo, 3. (on 
Friday, the 25th, and Saturday the 
26th, of January 9) the cafe was argued 
at the bar, by Dr. fVynne king's advo- 
cate. Dr. Scoit, the Attorney General, 
and Dunning, againft, — and Wilfon^ 
Woed, Pigott, Erßine, and S, Heywood, 
in fupport of, the application. 

On Monday, the 4th of February, 
Lord Mansfield delivered the opinion of 
the court, as follows : 

Lord Mansfield,^* Many perfons, 
in the fame cafe, under the fame cir- 
cumftances, upon the fame ground, 
have fcverally applied for a prohi- 
bition, to (lop the Judge of the Ad- 
miralty from proceeding upon a Mo- 
nition, iifued in the ufual form, in or- 
der to the condemnation of goods, 
wares, merchandifcs, arms, (lores, and 
ammunition, taken and feized, by his 
majefty's land and fca forces under the 
command of Admiral Rodney and Ge- 
neral Faughan, at the ifland of St. Eu- 
ßatins, and its dependencies, upon the 
furrender of the faid ifland of St. Eu- 
ßatius, and its dependencies, on or 
about the 3d of February laft ; and 
citing all perfons to Ihew caufe, why 
they fhould not be pronounced to have 
belonged, at the time of the capture 
und feizure, to our enemies , and as 
goods of enemies, or othcrwiie liable 
to confifcation, be adjudj^ei, and con- 
, cmned, as good and lawful prize. 



' Elias Lindo claims part of thcfe 
goods, as belonging to bm, a Britijh 
fubjefl, and, as to them, prays a pro- 
hibition; and, by his fuggeftion, 
among other things, he avers ; 

« I'h^t Sir George Rodney and Ge- 
neral Vaughan, upon the 3d of Febru- 
<zr;, in a noftiie manner, feized upon, 
and took pofTeflion of, the ifland of St. 
Eußatius, with every thing whatfoever 
therein being, (open hoftilities then 
fubfifling between the kine and the 
States,) and that the goods claimed 
were taken upon land, in the faid ifland 
of St. Eußatius, 

* The ground upon which the pro- 
hibition is prayed, is; that the goods 
«were taken upon land, which appears 
upon the face of the monition, and is 
averred by the fuggeflion. 

* The only quelSon then is. Whether 
the poods being taken on land, though 
in confequence of a furrender to ftiips 
at fea, excludes the only prize jurifdic- 
tion known in this kingdom ? 

« This quelHon naturally leads to an 
enquiry into the nature of this jurifdic- 
tion, cxercifed by the Judge of the Ad- 
miral y,exclurively of every other judi- 
cature ofe very kind, except upon appeal, 

* Upon the motion being made, I 
direöed, in court, a fearch to be made 
into the books of the Admiralty, efpe- 
cially during the reign of Queen i?//z/T- 
beth : 1 alfo got a fearch made myfelf. 
And one of the Regifters informed us, 
in court, during the argument, that 
there are no prize-aft books farther 
back than 1 643 ; no fentences further 
back than 1648. 

* The Regiller has not been able to 
fearch farther back than 1690. The 
prior records are in confufion, illegi- 
ble ; and no index. 

It appears that this jurifdidUon in 
matters of prize, (whether it be coeval 
with the court of Admiralty, or, which is 
much more probable, of a later inflitu- 
tion, beyond the time of memory,) 
though «Jercifed by the fame perfon, 
is quite diflinft. 

• He 
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* He is appointed Judge of the Admi- 
^ ^Ity by a commiffion under the great 

feal, which enumerates particularly, as 
well as generally, every objeA of his 
jurifdidion ; but not a word of prize. 

* To conftitute that authority, or to 
call it forth, in every war, a commif- 
£on under the great feal ifiues to the 
Lord High Adiniral, to will and re- 
quire the court of Admiralty, and the 
X«ieu tenant and Judge of the faid 
court, his Surrogate or Surrogates, and 
they are thereby authorifcd and re- 
quired, to proceed upon all and all 
planner of captures, feifures, prizes, 
and reprifals, of all (hips and goods, 
((hat are, or fhall be« taken; and to 
hear and determine, according to the 
pourfe of the Admiralty, and the law 
of nadons. 

* A warrant iflTues to the Judge ac- 
cordingly. 

* The monition and other proceed- 
ings are in his name, with all his ti- 
tles of office, rank, and degree ; add- 
ing, emphatically, as the authority 
under which he a6ls, the following 
words ; ** And alfo to hear and deter- 
" m:ne all and all manner of caufe«, 
** and complaints, as to (hips and 
*' goods feized and taken as prize, 
■* Ipecially conftituted and appointed." 

' The court of Admiralty is called the 
Inflance court ; the other the Priz^ court. 

* The manner of proceeding is to- 
tally different. 

' The whole fyllem of litigation and 
jurifprudcncein the prize court, is pe- 
culiar to itfelf ; It is no more like the 
court of Admiralty, than it is to any 
court in Weßminßer Ha!L 

* From 8 Elise, r. 5. it appears, that, 
I in civil and marine cau/es, there were 

I '\\ ' J many appeals, which the ftatute re- 

/ ' \ ^^^^^^ ^o o"^ ^o ^^ ^'^g ^" Chancery, 

v.- to be finally decided by delegates. But 

prize is not a civil and marine caufe ; 

and the appeal lies to commiffioners, 

confining of the Privy Council. 

« A thing being done upon the high 
fea don't exclude the jurifdiftion of the 
courts of common law. For feizing» 
flopping, or taking a (hip, upon the 
high fea not ajfrize, an adion will lie ; 
but for taking m prize, no aäion will lie. 



The nature of the quef- 1781« 
tion excludes ; not the lo- , ' ' _* . 
cality. This was explain- j ~r^„^ 
cd in the cafe ofLe Caux l^^^ 

• The end of a prize ^^^^' 
court is, to fufpend the property 60. 
condemnation; to puniih every fort 
ofmiibehaviour in the captors; to 
reftore inflantly, velis k<vatij, (as 
the books exprefs it, and as I have 
often heard Dr. Paul quote,) if upon 
the mod fummary examination^ there 
don't appear a fufficient ground ; to 
condemn finally, if the goods really are 
prize, againft every bocfy, giving every 
body a fair opportunity of being heard. 
A captor may, and mull, force every 
perfon interefted to defend, and every 
perfon interefted may force him to pro- 
ceed to condemn, without delay. 

' Thefe views cannot be anfwercd 
in any court of IVefiminfter Hall, and» 
therefore, the courts of ff^eßmlfifler Hall 
never have attempted to take cognizance 
of the^üeftion, " prizecr no prize ;**not 
from the locality of being done at fea^ 
as I have faid, but from their incom- 
petence to embrace the whole of the 
fubjeft. 

' As to plunder, or booty, in a mere 
continental land war, without the pre- 
fence or intervention of any (hips, or 
their crews, it never has been impor- 
tant enough to give rife to any quer* 
tion about it. It is often given to the 
foldiers upon the fpot ; or wrongfully 
taken by them, contrary to militarpr 
difcipline. If there is any difpute» it 
is regulated by the commander in chief. 
There is no inftance, in hiftory, or law, 
ancient or modern, of any queftion be- 
fore any legal judicature, ever having 
exifted about it, in this kingdom. To 
contend that fuch plunder was within 
the rules and jurifdiäion of the prize 
court, might be oppofed by the fuDie& 
matter, the nature of the jurifdi^on» 
the perfon to whom it is given, and the 
rules by which he is to judge. There- 
fore, the counfel have confined their 
argument to reprifals aftiore, by a »ä- 
*val force : at leaft, I (hall coniider it 
as fo confined, without entering into 
any queftion about booty, in a mere 

land 




CASES IN HILARY TERM 



^B CaVX 

againft 
Eden. 



land war; as to which I 
have no light to go by« 
and it is not now ne- 
ceflary to be decided. 
Neque teneo, neque diita 
're/eilc. 

* The qoefUon then is, whether fach 
a capture ^ore, by a fleet of Ihips, 
and Uie land and fea forces aboard, in 
confeqaence of a prcvioas furrenderof 
^he pukce« 18 within the jurifdifUon of 
^e court of prize. 

* Two general objedtions have been 
relied upon. 

'[ 615 ] ! I. That, though it were 
'given and immcmorially ex- 
frcifed, yet it cannot fubfift, becaufe 
a)ntrary to the flatutcs of 13 and 15 
Jlic. 2. and 2 Hen, 4. 

*,2. If there is no ohjedüon from thefe 
ftatntes to the exiftence of fuch a ju- 
ififdidtionj that it is n^t given by im- 
memorial ui[kge, or the true confhiic- 
fion of the commiffion. 

■ * As to the ürü, Thefe ftatutes ma- 
nifefily relate to the ufurpations oftiie 
Inßanct court of Admiralty, in caüfes 
amil and marhu, to controls, pkas, and 
quarrels f only triable at la .v. There 
IS not a \yord in any of the ftatutes ap- 
plicable to the Prize court ; there was 
no complaint of it; not a fyllable of 
commiiTions tojudge of prize. 

* In the fubfequent altercations, in 
the reign oi James I. between the Ad- 
miralty and the Judges, there is not a 
word of prize : The Admiralty don't 
complain of prohibitions in prize ; none 
bad ever been granted : The Judges 
don't complain of encroachments in 
matter of prize. 

*" The view, purport, and tendency of 
the ftatutes, is to prevent the Admiralty 
from trying matters triable at law. 
The takine a ftiip upon the high fea is 
triable at uiw to repair the plaintiff in 
«images: but a taking on the high 
fea as prize is not triable at law to re- 
pair the pluntiff in damages. The 
mature of the ground of the a^ion— 
frike or no prize— not only authorizes 
the prize court, but excludes the com« 
mon law. 

* Thefe fbtutes don't exclude the 
common law in any cafe, and they con- 
fine the Admiralty by the locality of 



the thine done which is the caufe of 
adion : It muft be done upon the high 
fea. 

* If done in ports, havens, or rivers,^ 
within the body of a county of the 
realm, the Admiralty is excluded. 
But the prize court has uniformly, with-? 
out objedion, tried ^ captures ii^ 
ports, havens, l^c, within the realm. 
It happens often. We all remember 
fevenä cafes. Ships, not knowing of 
hoftilities, come b by mifbke. Upon 
the declaration of war, or hoftilities, 
all the fhips of the enemy are detained 
in our ports, to be confifcated as the 
property of the enemy, if no reciprocal 
agreement is made. They can only^ 
be condemned in the court of prize. 

* What is ftill more cxtenfive^ 
foreign ports, or harbours, are not the 
high fea, any more than the fhore, but 
numberlefs captures made there, havc^ 
been condemned as prize. 

' I am of opinion that thefe ftatutes, 
have no view or relation to the fubje^ 
of pris^e; confequently there arifes 
from them no objection. 

* 2. The fecond objcäion is, that 
the jurifdidlion is not given. 

' I will confider this obje^on in 
three points of view. 

* 1. Upon the words of the com-, 
miflion. 

* 2. Upon the reafon of the thing. 
*. 3. Upon authorities and ufage. 

* 1 . As to the firft ; the commiflioii, 
certainly has in view captures by (hips. 
Hoftijities are committed by fhips and 
the men aboard, at fea, or afhore ; a 
fight begins ; the vanquifhed runs a- 
fhore ; gets the goods out ; is purfued 
aftiore ; and the goods are taken. 

* A fort or town is taken by the 
force of ihips at fea, and is ranfomed ; or 
plate, money, and valuable efFefls taken. 

* The means this country has of an- 
noying, and making reprifals upon an 
enemy, is by naval expeditions. There 
never was, there never will be, one, 
no not a fingle fhip, which has not a 
view to operations upon land, if oc- 
cafion (hould offer. They are often 
the main view— Sir George Rooke at 
Vigo — Admiral Vernon at Porto Belk 
and Cartbagena — Lord An/on in the 
Soufb Seas-- Sir Georgt P$cock at the 



that can be ufed. 

f^s C * In caufes cii 

^iJj^J jarifdidion to the 

J^'l the libel muft alle 

/ be done upon the 
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Httvannaif'^MaLnY laft war toMartinico, 
Gmadaloufe, and other places— Com- 
nrodore Johnflw the other day. 

' In many old treaties» fome of 
which I fhaU mention by and by, the 
ufoal ftipulation is, that the fubjeds of 
the one prince ihall do no injury or 
violence to the fubjeds of the other, by 
land or fea, or in freih waters, or in 
port. It is not by accident, therefore, 
that the words of the commiffion are 
general —AH manner of captures, fci- 
Kures, prizes, and reprifals of all ihips 
and goods.— It don't fay— upon the 
fca— It don't fay — goods in the (hip.— 
Rtprifals*'* is the moft general word 
that can be u(ed. 

i ciml and mariMe^ to give 
I the court of Admiralty, 
\ allege the caufe of fuit to 
i the high fea, and, there- 
fore, if that had been the intention of 
the comroiffion, or the rule of law, it 
would certainly have been fo expreifed 
in the commiflion. 

* 2. The reafon of the 
[ 6i6 ] thing requires the words 
fhould be general. 
' It is, as I have faid, in the view 
of every (hip, much more of every 
fleet, which &ils to make reprifals, to 
ad on (here. There is no place of 
note which can he attacked, where 
neutral or Britifi fubjeds do not rcfide. 
or have property, or where the enemy 
may not colourably borrow their names. 
' If it is not within the jurifdidion 
of the prize court, confider the confe- 
quence to the captors ; to the claim- 
ants ; and to the (late. 

' The captors are in a miferable 
condition indeed. The prize cannot 
be condemned. If granted, it cannot 
be fhared. £very officer and failor 
may be liable to adions without num- 
ber. The taking cannot' be difputed. 
To difprove tlie property, they can 
only have witneffes from abroad, wlio 
cannot be compelled to come. The 
grounds upon which the prize court 
condemns or acquits, cannot be read 
at law ; and, in tsat^ adion where the 
plaintiff recovers to the value of a far- 
thing, the captor mull pay the cofts. 

• Colourable claimants might eafily 
ruin the captors, through their want of 
the means of defence. 
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. ' It would be equally 
mifchievous to fair claim- 
ants. They could not 
have their property re- 
ftored inllantly, upon 
their own papers, books, 
and aßda*vits. They muft make form-^ 
al proof. And the owners or crew of 
a privateer all the while might be 
fpending the effcds.' 

* But to the eftate the confequencct 
would be ftill more mifchievous. 

' No diftindion can be made be- 
tween Britifl? and neutrals. If the ja« 
rifdidion is null by the ftatutes, or 
never was given, it can no more be ex- 
ercifed in the cafe of a neutral, than 
in the cafe of a fubjed. 

' By the law of nations, and trea- 
ties, cvciy nation is anfwerable to the 
other for all injuries done, by fea or 
land, or in frelh waters, or m port* 
Mutual convenience, eternal principles 
of juftice, the wifeft regulations of po- 
licy, and the confent of nations, have 
eflabliOied a fyftem of procedure, a 
code of law, and a court for the trial 
of prize. Every country fues in dicfc 
courts of the others, which are all go» 
vemed by one and the fame law, 
equally known to each. The claimant 
is not obliged to fue the captors for 
damages, and undergo all the delay 
and vexation to which he may think 
himfelf liable, if he fues by a form of 
litigation of which he is totally igno- 
rant, and fubjeds his property to the 
rules and authority of a n^unicipal law 
by which he is not bound. 

* In fhort, every reafon which cre- 
ated a prize court as to things taken 
upon the high feas, holds equally when 
they are thus taken at land. The 
original caufe of taking is here at fca. 
The force which terrified the place into 
a furrender was at fea. U they had 
refilted, the forqe to fubdue would have 
been from the fea. 

* Mr. P/g^o// candidly faid, it would 
be fpinning very nicely, to contend, if 
the enemy left their (hip, and got a- 
Ihore with money, were followed upon 
land, and ftripped of their money, that 
this would not be a fea capture. I 
agree witli him, but I cannot diitin- 
^uifh that cafe from this. Both tak- 
ings are literally upon land. In both, 

the 
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the prey is» as it were, 
killed at Tea» and taken 
apon land. Here the 
captore of the goods on 
land is the immediate 
confequence of the fur- 
roider at difcretion to 

m lea force. 
< Woiiki a fam paid hy captulation 

«poQ land have made it a Tea or a land 

prize? 

* Cm ioM (hotild all this fubtilty be 
(pan, when the reafon for a jarifdic* 
tioo to judge a capture at fea and fach 
a capture at land is exaAly the fame f 

* 3. Aathorities and immemorial 
ofage. 

* In 1498» a treaty intitled Cünßr^ 
matio Tra^aius contra Jpolia maritima, 
a fro defradatmbus coercendis, be- 
tween Hinry VII. and Louis XIL con- 
firming one before made with Charles 
VIII. (13 »». yiL Rymer, vol, 12. 
p. 690.) ; and» in 1526. another be- 
tween Henry VJII. and Francis I. (17 
'Him, VIII. Rymer, vol. 14. p. 147.) 

« They ftipulate, that, (before anv 
tt&f fl;oes out of port,) the Admiral, 
ftTr* 2iall take fufRcicnt fecurity from 
the oivners, that the mailer and ma- 
riners (hall keep the peace towards the 
fubjefts of the other prince ; and ihall 
do them no injury or violence by land 
or fea, or in frefli waters, or in any 
port. The mariners to take an oath, 
that, when they return with their fhips, 
and fpoils, if they uke any, they will 
immediatply inform the Admiral, or 
his officers, of the port from which 
they failed, of their plunder, (prada,) 
(^ils, and goods, without whofe de- 
cree and permiffion they (hall not be 
fuHered to convey them out of their 
ihips, or to exchange, fell, or aliene 
them. No body to purchafe, ^r. 
from them, before the Admiral, (5fr. 
have declared them to be lawful prize 
and capture ; but, if it (hall 
f 617 ] be found that the faid plun- 
der, (pr^dat) was taken 
away from the fubjedts, lands, king- 
doms, or dominions, of either of the 
iaid kings, the goods taken, with da- 
mages and interefl, (hall, without de- 
lay, be ordered to be rellored to the 
peribns who have been plundered, and 



the fentence to be aeainft mailers^ 
partners, owners, and fureties. 

* Either party aggrieved may ap- 
peal to the fupreme council. 

^ * Thefe treaties demonftrate the ju- 
rifdidion of prize in the Admiralty 
and commiffioners of appeal then, to 
have been pretty much as it is now. 
Ships of war are to give fecurity to do 
no injury or violence by land or fea, 
or in frefh waters, or in any port. 
When they return with prize, they are 
to difdofe it, if they have taken any 
thing hy fia or land from the fubjedts 
of either prince. If they have taken 
ftt)m the fubjedb» lands^ kingdoms, or 
dominions, of cither, inüant reftitu- 
tion to be made widi cofts and da- 
mages. If taken from the fuhjeß, in 
the land of an enemy, to be reftorcd. 
If taken from the land of either prince, 
though the goods of an enemy, to be 
rellored : it is a breach and violation 
of his territory. A capture of Admi- 
ral Bo/catvcn upon the land and (hore 
of the King of Fortitgal occafioncd 
much difcumon. 

* It manifeflly appears from thefe 
treaties, that the jurifdidlion equally 
extended to goods taken by (hips or 
their crews on land and at fea. They 
(hew too, that no property veils in any 
goods uken at fea or on land, by a (hip 
or her crew, till a fentence of con- 
demnation as good and lawful prize ; 
which continues law to this day. 

* In Gojs V. Withers^ 2 Burr, 694. 
it is faid, *' That I had talked with 
Sir George Lee, who had examined the 
books of the court of Admiralty, and 
informed me, that they held the pro - 
perty not changed fo as to bar the 
owner, in favour of a vendee, or 
recaptor, till there had been a fen- 
tence of condemnation, and that, in 
the reign of Charles II. Sir Richard 
Floyd, (the father of the late Sir Na- 
thaniel,) gave a folemn judgment upon 
the point, and decreed reditution of a 
(hip retaken by a privateer, after (he 
had been 14 weeks in the enemy's 
poffeffion, becaufe (he had not been 
condemned. That another cafe, upon 
the fame principle, againd a vendee, 
is cited at the end o( Jßcvedo v. Cam^ 
hridge, in 1695, (Lucas 79.) after a 

long 
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long pofTeflion, two Tales« and feveral 
voyages." 

* In the rcign of Queen Elizabeth, it 
is well known that a buccaneering war 
was carried on by private adventurers« 
and that, in the Spanijh Wefl ladifs, 
confiderable prize was taken on land. 

* Dr. fVynne faid« the commiilions 
to fit out (hips againft the enemy ex- 
prefsly authorize the perfons to whom 
they arc granted to take the enemy's 
goods by land as well as by Tea. 

* He cited one, by way of inftance, 
in the 37th of EUzahetb 1595, (Rymer, 
voL 16. p. 2751.) A commiflion to 
Rohtrt Croß^ giving full power, in 
hoftilc manner» as ivell by land asfea, 
to invade, take, ftay, and deilroy, any 
fhips or goods of the King of Spain, 
his fubjedsy or adherents. 

" And fuch fhips, goods, jewels, 
•' bullion, or any other riches, as they 
" (hall take in them, we do ftriÄly 
" charge and command you to fee 
*• that they be fafely prefer ved from 
** fpoil, and to be brought home in 
" good order into our realm of Eng- 
*' Tand,'' 

* They were to feize Poods by land 
and fea. All they feized they were to 
bring to England. No property veil- 
ed gU condemnation. They could on- 
ly be condemned by the prize court 
of Admiralty. They therefore moft 
certainly were fo condemned, though 
the proceedings are loft. 

Mn the reign of Queen Elizabeth, 
and former reigns, many fpecial com- 
milTions ifTued, to inquire into depre- 
dations by violators of treaties, and 
the law of nations, which are to be 
feen in Rymer, But the moft ancient 
inftrument (hews a prize jurifdidion, 
either inherent, or by cominifilon, in 
the Admiral. It is a letter from Ed- 
"Murd III. to the King of Portugal, 
(Rymer, vol. 6. p. 1 5.) and recites a 
complaint, that the Admiral, before 
whom the goods were judicially de- 
manded, determined, that they fhould 
not be reftored, as having been taken 
in war. 

* Since the reign of Queen Eliza- 
beth no fpecial commiflion appears to 
have iflued ; but the Judge of the Ad- 
miralty, cither by virtue of aa iohc- 
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rent power, or the 
King's commiflion, or 
both, has folely exer- 
cifed the jurifdidtion of 
prize. 

* I will conclude 
with three propofitions. 

* 1. That, fo far back as particu- 
lar cafes can be traced, which is for a 
century, the Admiralty has 

judged of, and condemned, [ 618 ] 

goods taken on land as 

prize, as well as goods taken on fea. 

* 2. That every common-law au- 
thority to be found on the fubjeft, al- 
lows and fupports the jnrifdidion. 

* 3. That the legiflaturc has, in 
many afts of parliament, recognized 
and referred to it, as clear, certain» 
and undoubted. 

* I. 15 April i6g2. The fentence 
of Sir Charles Hedges, Judge of the 
Admiralty prize court, on g<x)ds taken 
on the plunder of a town. 

'* Captain Mann, commander of 
" thrlr Majefty's hired lliips in the 
•* Pf^eß Indies, goes on Ihore with fc- 
•* veral of his crew, and pillages and 
«* plunders the inhabitants of a town, 
" then in the territories and dominion« 
" of the French King, and brings off, 
•* and carries on board his (hip, a 
*' confiderable quantity of goods, to 
" the amount of 20,coo/. as is fworn 
" by feveral witncfles, befides 30 ne-i 
" groes, worth 20/. each. This pil- 
** läge he keeps to himfelf, without 
" making any diftribution thereof to 
" his followers, or crew. The ma- 
" riners, thinking they had a right to 
** a ihare thereof, have called him to 
" an account in the court of prize, 
*' and tlic queftions which arc made, 
" are : 

" I. Whether this court has jurif- 
" diäion ? 

** 2. Whether the mariners have a 
" right to a (hare ? 

'* 3. What that lliare fhall be ? 

'* 1 . As to the jurifdidlion ; which 
*' is ^vofoId, the court of Admiralty, 
'* and the court of prize. 

{' Here there is a long argument to 
fhew that it may belong to the court 
of Admiralty, as i:)ci'.i':nt to the mili- 
tary authority of the Admiral, in t'.mc 

of 
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of war, upon defcents, 
as well as at fea,— 
which is not material 
to be now (iated.— He 
proceeds thus :) 

** But go to the fe- 
" cond ground of ju- 
'*' rifdidion in this cafe, that it is, (as 
•• it is,) before the court of prize, 
•' where, by the plain words of the 
«* patent under the broad feal of Eng- 
«' tanJ, it is evident enough, that the 
" courf has cognizance of pri2^e goods 
*' taken froni the French, as well by 
** land as by fea. It is, therefore, 
** very clear to me, that this court has 
" jurifdiaion." 

* He then proceeds upon th<* other 
two quelHons, as to the (Hares, but 
that is not material; 

« This was followed; very foon af- 
ter, by the caufc which gave rife to 
the motion for a prohibition in 1698 

* 1703. ytgo. Captures under dif- 
ferent circumÄancns. Many to this 
purport. 

* Jd<venture, Trevor, Captain. The 
<>2een againft the eoods in a certain 
i^dule annexed, uucen from the ene- 
my, at the port of St. Mary and St. 
Figo, in the kingdom of Spain, and 
put on board the faid fhip, and thferc, 
or in the hands of the faid Tre^vor, 
now, or lately^ remaining, and againft 
all perfons in general. 

* Much was undoubtedly taken on 
land, and all condemned. 

« 10 7ir«f 1745. Pfytä. Sentence 
of condemnation to the Kin^. Seve- 
ral purfes of money, and jewels, a- 
mounting to 30,000/. and upwards, 
taken and feized as plunder, in the 
town of Peyta, being a town in the 
Spamfo Weß Indies, in the kingdom of 
Spain, from the enemies of the Crown 
of Great Britain, were rightly and duly 
uken by the officers and mariners of 
his Majefty's (hips, (naming them, 
eff.) 

' 4F^^. 1746. Plunder taken from 
the ifland of St. Barthokme^, and 
condemned in Antigua, viz. 170 ne- 
gro and mulauo fl^ves, and divers 



other goods, wares, and merchandizesi 
feized and taken from the ifland of St. 
Bartholomew, 

' z-j April 1759. Savannah. Taken 
by Sir Hyde Parker's fleet. Goods and 
tfffeäs, (fpecified,) taken in boats and 
iraft, and on ßjore. Many claims and 
r^flitutions. 

' 27 June 1759. Plunder taken at 
Senegal» 

* i8 March 1763. Havannab. Up- 
on another ftate of fads. The fhip 
Tyger, and tlie efFeös on board, fur- 
J-endered by capitulation, with the 
town ;— a treaty oh land. 

* Thefe cafes fhew, that, for a hun- 
dred years, the jurifdidtion has been 
profeffedly, notorioufly, and quietly 
exercifed \ whidh leads to the fecond 
propofition, that this exercife docs not 
refl on acquieftence only, but 

* 2. That every common-law au- 
thority to be found on the fbbjedl, al- 
lows and fupports the jurifdifUon. 

* Brtywn Sc Burton v. Franklyn, the 
King's ProÄor, Scacc. H. \o H\ 3. 
Carth. 474. Brown i Burton, the 
mallei's of two (Hips belonging to the 
Eafi India Company, took a French fhip, 
and cargo; and money, upon land. 
They had no letters of marque. The 
King's proÄor, upon theu- 
fualmonition, gotafentence [ 619 ] 
of condemnation of the 

whole, as perquifitc of Admiralty, and 
then proceeded upon the ground of this 
fentence, ag^nft Brown &c Burton, for 
an account. 

* They moved for a prohibitio^n, 
fuggefting the ftatutes of* 13 and 15 
Ric, 2. and 2 Hen. 4. and averring 
that the goods and merchandizes were 
taken upon land, in the Faß Indies, and 
that they were no parties to the fen- 
tence, never heard, and ough; not to 
be bound. 

' The lafl was an objedion upon 
the eternal principles of natural juflice, 
but immediately removed, when the 
nature of the proceeding in rem came 
to be explained. 

* The ground which remained, was 
their being taken upon land. If the 
court had no jurifdidion, the fentence 

WM 
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was null and void> the fubfequept pro- 
tceding was illegal» and mud have 
been prohibited. 

* But it was infifted, by the coun- 
fcl againft the prohibition» that prixe 
or no prize was a matter not triable at 
common law, but altogether appro- 
priated to die jurifdidion of the Ad- 
miralty. 

* The court concurred m this pro- 
pofition, and, therefore, denied the 
prohibition. 

* This is a judgment in point, and 
^he attempts which have been made 
ihew, that no ingenuity can diftinguilh 
it, and Lord Chief Bar f^n Corny n draws 
a general conclufion and maxim of 
law from it: — *' \i a fentence be in 
•' the Admiralty, for a (hip or goods, 
•* as prize, a prohibition does not go 
" upon a fuggeiVion> that it was not 
"* prize, or that it luas acquired upon 
'* land («)." 

' But, in 1742, there is a more fo- 
lemn and more elaborate judgment, by 
Lord Chief Julliee Lee^ a Very able, 
and a very drift common lawyer ; a//«. 
in Key Sc Huhbard v. Vincent Pear/e, 
31 January 1 742. I was counfel in 
it. It was argued, and could only be 
argued, as a mere quedion of law, jufl 
as if it had arifcn in Hfeflminßer Hall, 
upon a capture in the river Thames, 
within the body of a county. 

* The colonies take all the common 
and (latute law of England, applicable 
to their fituation and condition. The 
courts of law prohibited the court of 
Admiralty, juft as the courts of Wcß- 
minßer Hall do here, 

1 had a full note of it. But, luckily. 
Lord Chief Jufticc Lee having uken 
time to conftder» he brought with him 
notes of the opinion he was to deliver, 
which notes we have in his own hand. 
I have alfo the report of the com- 
mittee» and the order of counfel upon 
it. ^ 

* I inll ftate \o you the notes from 
which the Chief Juftice gave his opi- 
nion, in his own hand.' 
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(Here his Lordfhip 
read the opinion of Lee, 
Chief Jufticc, verba- 
tim, as it is fet forth 
fupra, p. 606. to 608.) 
'Nothing can be clear- 
er than the principles 
laid down by him. The queftion« 
** prixe or r.o prize,** b the boundary 
line ; and not the locality of land or 
fea, or port withia the body of a coun- 
ty within the realm. 

* 3. That the legiflature, in feveral 
afts of parliament, has recognized and 
referred to this jurifdiftion over goods 
taken on land as prize. 

* The prize adls of the 17th {b) and 
29th (f) o{ George IL contain a claufe» 
that the Lords of the Admiralty ftiall 
grant ä commiflion, at the requeft of 
the owner, to the captain of any ftiip, 
" for attacking or taking, with fuch 
** ftiip, or with the crew thereof, any 
" place or fortrefs upon the land, or 
«* any ihip or goods belonging to, or 
" pofTefted by, ^r.'' 

* The ftatute of the 19th of Garg» 
III. {d), meaning to exprefs the ftoM 
thing, has ufed more words to effec- 
tuate the grant of the property to pri- 
vateers, but takes the jurifdi6lion for 
clear and certain. 

' Subfequent adls follow this» 

* Upon thefe authorities there can 
be no doubt. We» none of us» ever 
had any. 

* If the queftion had been doubtful» 
arguments from utility and public con- 
venience ought to have turned the 
fcale. It could anfwer no good end, 
and muft produce inextricable mif- 
chief, to captorsi claimants, and the 
ftate, if goods taken upon land by 

, ftiips, (hould not be within the prize 
jurifdidlion. 

« The merits are no part of this 
queftion» If the captors have done 
wrong, in fubftance, or in manner» 
the Judge of the Admiralty, and, if 
he err, the Lords of Appeal, have full 
power to make ample reparation. They 



{a) Com. Dig. Title Admiralty. 

{b) 17 Geo. %, c, 34. ^ 2. 
Vol. IL ( 



(r) 29 Geo. 2. c. 34. § 2. 
(«/) 19 Gt9. 3. f, 67, ^ 2. 
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give farisfaftion even * Therefore, we are all of opinion # 

^^^^^^^ to an enemy prifoncr, that the rule fliould be difcharged.* 

""Le Caux^ ^^^ ^^ illiberally plun- No motion has been made for a pro- 

• A dered, or perfonally ill hibition, in any other court ; but an 

Eden treated. aftion, f'viz, Mitchell and another v. 

* As we are all clear- Rodney and another y) in which the fame 

\y of the opinion I de- gueftion arifes, was tried before Lord 
liver, we ought not to contribute to Mansßcld, at the Sittings after Hilary 
the injufHce and roifchief which may Term, 22 Geo, 3. and a fpecial verdict 
be occafioned to many perfons, from found, upon which judgment pafTed in 
the delay which would- arife, from B, R. for the defendants, in the cu- 
rving liberty to declare in prohibi- fuing term, without argument, the 
tion, and the parties know, they are opinion of the court being already 
not finally barred by our judgment, known ; and a writ of error upon thnt 
They may apply for a prohibiüon to judgment is now depending in the 
every court in IVeflminfler Hall, Houfe of Lords [f 126], 

[t 126] On the 24th of No'vember low was affirmed. 
1783, the judgment of the court bc- 



Friday, LuXTON agaitlfl ROBINSON. 

9th February. ^ ^ 

In an aftion ^4 SSUMPSITy on an agreement, by which the do- 
JiEottod^e^* fendant was to take, of the plaintiff, certain preniiics 

MAflion for known by the name, faj'r. and the goods and fixtures 
certtin confi- which Ihould appear to be the property of tlic plaintit}', 
derations fub- by a fair appraifement, by two appraifers, or their umpire, 
^a to a for- ^^ ^jj-g ^Q forfeit a depoGt of five ^ineas, and, if cither 
lure by cither flif>uld fail in his part of the agreement, that he ihould pay 
parly, the per- lo/. to the other, exclufive of the depofit ; the defendant 
fon who was • to take pofleflion on a day fpecified. The plaintiff aver- 
to deliver pof- j.^^^ ^Yi^ty on the day, he was ready and willing to deliver 
fue for the ^^ the defendant the faid premifes, and fuch goods ami 
foifeiiurc, fixtures as fhould appear to be the property of the plain- 
wiihout fiiew- tiff, at fuch appraifement as in the faid agnrmcnt vientiomd^ 
ing in his dc- ^^^ ^j^^ defendant did not then, nor at any other tinie, 
poffiiflbry title «'accept and take of the plaintifJ^*, the faid premifes, but 
in himfelf. wholly refufed fo to do, by reafon whereof he beeamc 
liable to pay the faid fum of i<5/. exclufive of the de- 
pofit. Special Dimttrrer ; for that it does not appear ; 
I. That- the plaintiff had any intereft in the faid premifes, 
at the time |j»f making the agreement ; nor, 2. That he 
ever requefted the defendant to take the faid premifes, and 
fuch of the faid goods, isfc. \ nor, 3. That the faid goods 
and fixtures were ever appraifcd in any manner whatfo- 
cver. 

In fupport of the declarj^tion, it was faid, that, wheit 
a party declares on a demife, there is no occafion to (hew 
an intereil ; if the defendant means to call that in queC- 
tion, he ought to plead nil habuit in tenenuntisy and then 

the 
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the plaintiff mud (hew a title, in his replication. Befides, 
in this cafe, it was not neceflary that the plaintiff flioulcl 
have an intcrcfl in the premifes, for nothing was to be 
paid but for the goods and fixtures. As to the appraife- 
ment, it was cnougli to aver, tliat lie was ready and will- 
ing. He could not have an aftual appraifcment without 
the concurrence of the defendant ; for, from the nature of 
the contract, one appraifer nmll have been named by each. 

IFood^ fqr the plaintifi^*. — Runnwgtony for the defendant. 

B ULI. ER, Juß'ucy — This is not like a demife by deed. 
Here, the plaintiff was to cUTiver pojlffiotty and, therefore, 
he ought to have fliewn, that he had a right fo to do. 
With regard to the appraifcment, if each was to appoint 
one, he fliould have iliewn, that he had appointed one. 

IVood had leave to amend, on payment of cods. 
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The King agaitiß the Inhabitants of Saturday, 

CORIIAMPTON. ' 10th Feb. 



'TPlIE court of Quarter Seflions for the county of Surry ^ 
-■' confirmed an order of two juftices, for removing the 
wife and children of one Richard Goodijfj from the parifli 
of Croydon^ to the pariih of Coi'hjinptofiy fubjccl. to the 
opinion of this court, on the following fac^s : 

R'uhaid Goodiff' \\':is originally fettled at CorhawpiGn. In 
1769 he came to Croydoriy and there rented a houfe at 4/. 
10/. per annum. On the loth of June 1773, ^^^ over- 
fcers of the poor of Croydjn made a rate of zs, in tlie 
pound, in this form, viz. 



1 Rent. 




Occupiers' Names. 


Sums Afll-nbd. 


^10. 
4- 


^ c 


A.B. 

Richard Good'.f, 


£^' 



When the title 
of the rate is— 
So much in 
the pound,«« 
and the pau* , 
per^s name it 
infcrted in the 
rate, and alfo 
his yearly 
rent, though 
nothing is 
written üp^ainft 
his nnivie in 
the column of 
Sums aJf-JI'eJy 
this is ■\ i'ufH- 
cicnt rating for 
the purpol'e 
of gaining a 
fcttiement. 



On the 22d of June^ one of the overfeers demanded 
of Gocdijf 8 J. for the rate, declaring he was allclTed in 
that fum for the relief of the poor. Goodijf objecled, al- 
ledging he was not a parifhioner. The overfeer opened 
the rate-book, and (hewed him his name therein, and 
threatened to diftrain for the 8/. if he did not pay k. 
Qoodiff^ on this, paid tlie money dirccUy, lu the after- 

O % noon 
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noon of the fame day, the overfeer returned, with th^ 

veftry clerk, and offered to return the money, faying he 

The King had taken it by miftake. Goodiff refufed to receive it. 

againft The overfeer however left it, and went away, on which 

Cork AMP- Gocdiff threw the money after him. 

TON. It ^as admitted, that Q. C. meant ^dtre Certificate. 

Mingnyy in fupport of me order, faid, he admitted, that 
in all the cafes where the queftion had turned upon the 
way in which the perfon meant to be rated was defcribed, 
the court had inclined to a favourable conftru<Sion, but 
that, here, there was no rating. There was no fum put 
againft Goodiff^s name. The parifh knew he occupied the 
houfe, but they never intended to rate him. The miftake 
of the overfeer, (and corrected fo foon,) in fuppofmg him 
rated when he was not, could not be binding on the pa- 
rifli. He cited Rex v. Warblington (a), 

Kirby^ Serjeant, and Palmer ^ on the other fide, in fi fl- 
ed, that the omifTion of a particular fum in the column of 
** Sums a/pjfedy* was fupplied by the flyle of the rate, 
being a rate of 2s, in the poundy coupled with the en- 
try of 4/. oppofite to Goodiff^ s name, in the column of 
Rent, The cafe of Rex v. IVarblington was very different 
in its circumflances from this, and went upon fraud com- 
mitted by the pauper. 

Lord * Mansfield, (flopping Palmer^) — ^The cafe cited 
does not apply. The payment, there, was not till a year 
after it fliould have been made, and the overfeer was in- 
duced to receive it by a mifreprefentation. There is no 
queflion here. The title of tlie rate is <^ Two fijUHngs in 
" the pound y* and, in the column of Renty Goodif's rent 
is 4/. This fixes his proportion of the rate. For what 
purpofe was his name inferted, if not to rate him ? Then, 
has he paid ? Yes ; and againfl his will ; and the over- 
feer fhall not have it in his power to fay, upon reconfiJer- 
ing the matter, " I have thoughf better of it, and you 
" fhall not gain a fettlemcnt." 

Both the orders quaflied [f 127]. 

{a) T. 14 Geo, 3. Burr, Settl. Ca. [f 127] Vide Rex v. Heckmcnd- 

No. 245. tvie^e, Jupruf p. 5.64. and the cafes 

there cited, 7tote [t^iJ* 

C 023 ] 
Monday, Yates opainfl Freckleton. 

12th Feb. ^ -^ 

Payment of . A CFION on a note of hand. The plaintifPs attorney 

the debt, to I\ \^ town had fcnt the note to Fox^ an attorney at Co- 

pioyfd"to*(lie '"^"^''y^ where the defendant refided, to prefent it for pay- 

the defendant n^c"t ; and, by the letter inclofing it, directed him, if 

by the plain- payment 
tiif's attorney, \% not payoicnt to the plaintiff, though payment to the sMtorncy hito- 
iclf !«• 
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payment (hould be refufed, to return it immediately to 178 1, 
him ; adding, that, in that event, he would fend down a ^ _ ^ 

writ to him, to arrefl the defendant. Fox having accord- Yates 
ingly prefented the note, and payment being refufed, he againft 
wrote to the attorney in town, to inform him of it, and Frecklb- 
a writ was fent to him, upon which he arrefted the de- ton. 
fcndant, who gave bail to the fherifF. Fox^ afterwards, 
got an aflignment of the bail-bond, to the plaintiff, and, 
fome time afterwards, the defendant paid the debt, and 
all the cods then incurred, to Fox, who gave him a re- 
ceipt. After this, the bail were ferved with procefs and 
notice of declarations on the ball-bond. Fox not having 
phid the money over to the plaintiff, or his attorney, 
and the attorney having employed another agent, but 
without giving any notice of the change to thq defend- 
ant. The letter to i^7.v, accompanying the note, had not 
been fhewn to the defendant, before he paid the money j 
but, when the procefs on the bail-bond had been ferved 
by the new agent. Fox produced it to the defendant, to 
convince him that he was duly authorized to receive the 
money. 

On Thurfday^ the ift of February j Douglas obtained a 
rule for the plaintiff to (hew caufe, why the proceedings 
on the bail-bond, fubfequent to the payment of the debt 
and cofts by the defendant, (hould not be fet afide, with 
cofts ; and all further proceedings in the mean time (laid. 
On Saturday y the loth of February y this rule was enlarged, 
with the addition, that Fox^ on notice to be given him 
of the rule, ^ould anfwer the feveral matters in the affi" 
davits. 

It was then, and this day, urged, in fupport of the rule, 
that payment to an agent is the fame thing as payment 
to the original attorney ; and that the plaintiff's attorney 
ought not to have changed his agent, without giving no- 
tice to the defendant. That, befides, the letter, here, was 
to be confidered as a fpecial authority to receive the mo- 
ney, and, although it had not been (hewn to the defend- 
ant before the payment, yet the plaintiff, who had there- [ 624 J 
by, (through his attorney,) veiled the power in Fox^ ought 
not to be fuffered to avail himfelf of tliat circumftance. 

Dunnhigy for the plaintiff. — Caldecoty for Fox, 

The court were clear, that an agent employed to fue, 
Js not, therefore, authorifed to receive payment [j:^]. They 
faid, it had been formerly doubted, whether payment to 
the attorney was payment to the party, though it was now 

fettled 

[t^] But if the agent in town, take plaintiff, and be a waver of the irre- 

money out of court, which the defend- gularity. Griffiths v. WilUamty B. X^ 

ant has paid in under a Judge's order, £. 27 Gfo. 3. 1 Tfrm Rt-f, 710. 
but irregularly, that ihall bind the 

o 1 
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fettled to be fo [i]. That the letter, fo far from import- 
ing an authority to receive the money, implied the reverfe, 
in cafe the note fliould not be paid voluntarily, becaufe, 
in that event, Fox was to return it. If it had been meant, 
that he fliould alfo, in that cafe, receive the money, the 
note would have been left in his cuftody. 

Fox having made no exculpatory affidavit^ an abfolutc 
rule was made, that, upon payment by the defendant, of 
the debt and colls, (the cofts of this application excepted,) 
to the plaintiff, all furtlier proceedings fhould be ilaid \ 
and that Fox ihould pay the debt and cofls to tlie defend- 
ant, and alfo the plaintiff's cofts of this application to 
him, on or before the ift of Marchy otherwifc an attach- 
ment to ifl'ue againft him. 

[1] Vide Por^elv, Little, B. R, H. 20 Geo. 2. i Blac^ß. 8. 

Bradbury ogainß Wright, 

A CriON of replevin. The defendant makes conufance 
^^ as the bailitF of one WilhinfoN^ and then ilates \ — - 
That Eyre and Bret land were feifed in fee of tlie locus in 
qtiOj and that they, by imlenture, dated the 2otli of April 
1693, bargained and fold, aliened, releafed, and confyrjiied, 
the fame, to Jordan Bradbtiryy his heirs and ailjgns, in fee 
farniy for ever, yielding and paying, yearly, . to Bret land ^ 
his heirs and ailigns for ever, by half-yearly payments, at 
a place and on the times mentioned, the yearly rent of 
4/. I "J". 6^. " ivithout any dedticliony defalcation or abate- 
ment for or in any refpecl ivkatfoever ;" That feifni was 
delivered to him accordingly, and, by virtue of the faid 
premifes, Jordan Bradbnry became and was feifed in fee of 
the locus in quoy and Bretland became and was feifed in fee 
of the fee fa nn rent of 4/. 17/. 6d. by the faid indenture 
of feoffment fo referv^ed and made payable to him, his heirs 
and aifigns : Then deduces a * title to the icXKifeefarm rent 
to TVilkitifony and alledges, that 2/. 8/. 9^. of the (did fee farm 
rent for one half year, was in arrear, and that the goods 
were taken as a diftrefs for the fame. — Flea in bary as to 
2/. li^. part of tlie faid 2/. Ss. gd. that, by the land-tax 
adl of 1778, 17/. 4^. was aflefled on tlie lociu in quoy that 
a like rate for the faid fee farm rent would, by a jull pro- 
portion, amount to the faid 2/. i{d,y wherefore the plain- 
tiff, according to the form of the faid ilatute [i], did 
abate, deduö, and keep in his hands, the faid 2s. I'ld.y 
and, as to the refidue, he pleaded a tender and refufal, 
prior to the time when, ilfc, and that, after the tender, 
and before the faid diflrefs was fo made and taken as 
aforefaid, no requeft or demand was made of tlie faid re- 
fidue. — General Demurrer. 

The 

[1] Vide 4 W. y A/, r. I. § 6. Copied in all the fubfcquent land-tax aäs. 



. Monday, 
12th Feb. 

On a grant of 
a fee- Farm 
rent, " with- 
ou. any ile- 
du^ion, de* 
filcation, or 
abatement, for 
or in any i-e- 
fpefk whatfo- 
ever,** the 
grantee is in- 
titled to re- 
ceive the full 
rent without 
dtrdufling the 
land-tax.— > 
Diftrefs is not 
incident to a 
fee- farm rent 
as fuch, ex- 
cept the cafe 
is brought 
within the (ta- 
tdte of 4 Cto, 
%. c. 18. § 5. 
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The queflion argued by the counfel, upon this record, 1781. 
wnSf Whether, by virtue of the words, ** without any de- ; _ _ j 
" duBiotiy defalcation^ or abatement for or in any 'refpcEl Bradbury 
** whatfoever" the grantee of the rent was intitled to re- againft 
ccive the whole, difcharged of the land-tax? Davenport Wright* 
argued for die plaintitF, and Chambre for the defendant. 

For the plaintiff, Brewfter v. Kitihen (0), and a cafe of 
Champernon v. Champernony before the prefent Lord Chan- 
cellor {b)y were cited. In the firlt, upon a covenant to 
pay a rent-charge, ivithout deduHion of any taxes for the 
Jaid rent^ it was held, by Lord Holt, and the whole 
court, tliat the rent was to be paid in full, witliout de- 
ducing the land-tax impofed by 4 & 5 IVilL ^ Mar. 
This cafe was ftated to be in point, and one of the rea- 
fons given by Lord Holt for his opinion in that cafe 
feemcd, it was faid, a fortiori^ applicable to the prefent j 
for the rent, there, was granted in 1649, and, although 
the prefent form of the land-tax, and which was eftablilh- 
cd before the queftion arofe, had not then been introdu- 
ced, yet, (becaufe taxes of that nature^ viz, the monthly 
afleflments, had obtained before that time, and there was, 
in the adts of the Commonwealth, the fame claufe as in 
the then and prefent land-tax afls, for the tenants to de- 
du£l the tax out of their rent [2],) he thought, that the 
words of exemption muft have been meant to compre- 
hend fuch taxes if impofed in future, and to exempt the [ ^26 3 
grantee from the burthen of them. As to the prefent 
cafe, the land-tax had been eftablifhed in its prefent form 
juft the year before the date of the deed on which the 
queftion arifes, and, therefore, muft have been in the 
contemplation of the parties. In Champernon v. Champer^ 
fion^ the queftion was upon the conftruftion of a power 
to make jointures free from taxes y and the Lord Chancellor 
held, that the land-tax was particularly within the words 
of the power, as being the only tax to which land is ab- 
folutely liable. 

Chambre infifted, that neither of thofe two cafes ap- 
plied, becaufe, in both, the word " taxes'*^ was exprefsly 
ufed. So, in Hoopwood v. Barefooty where the tenant was 
alfo held liable to the land-tax, the words were ftill 
ftronger, ^* And all fums that now are or fhall be ajfejfed 
*< or taxed for and in refpeft of the premifes, for chim- 
** ney money, church and poor, or otherwife (r)," He 
faid, the queftion was, whether the defendant was intitled 
to the exemption, notwithftanding the claufe in the land- 
tax a6ts, by which landlords, owners, and proprietors of 

lands, 

{a) B. R, H, o ^. 3. I h6,.Raym. pied in the fubfequent adls. ^. If the 

137. S, C. 1 Safk, 198. Cflr/i&. 438. claufe referred to in the plea ^w«. §6.) 

{b) 1780. was in the a£ls of the Commonwealth. 

[2] 4 AT. y iJf. r. I. § 13. Co- (f) B. R. T. 8 Jnn. 11 Mod. 238. 

O4 
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1 78 1. lands, arc authorized to abate and dcduft a proportion-i 
^^ - I able part out of every fee-farm rent or other annual rent 
Bkadbury payable out of their lands, of the rate taxed or ajfejfed oii 

againft them {a). To intitle him to fuch exemption, the words 
Wright, taxes or ajffhjfmetits ought to have been ufed. The ftatute 
provides, by another claufe, ** That nothing therein con- 
** tained (hall be conftrucd to alter, change, determine, 
•• or make void, any contrails, covenants, or agreements 
** whatlbever, between landlord and tenant, or any other 
<* pcrfons, touching the payment of taxes and ajfefftnents 
<« \b)y But neither could a cafe where nothing is faid 
about taxes or affeffimntSy be brought within that claufe. 
The general expreflions in the deed ought not to be ex- 
tended to parliamentary impofitions. They were a fort of 
words of courfc, and, in truth, meant nothing more than 
was comprehended in the refervation itfelf. With regard 
to the argument drawn from the time when the deed 
was made, it was to be confidercd, that the land-tax was 
then only occafional, and, therefore, it was not to be pre- 
fumed, that the parties forefaw the permanent renewal of 
it, or had it all in contemplation. 

r 627 ] BuLLER, Jnßkej aiked, if this did not, on the plead- 

ings, appear to be that fort of rent for which there was 
no remedy by dillrefs at common law, for he conceived^ 
that, fmce the ftatute of quia emptoresy a rent granted 'in 
fee could not be dil trained for, without an exprefs claufe 
making it a rent-charge ; and he denied Davenport^ s an- 
Iwer to this, v/z. that fee-farm rents were rent-charges ; 
obferving, that, by the definitions in all the books, th<; 
appellation of " fce-farn^'* only refpefted the proportion 
between the amount of the rent and the value of the 
land [i]. If tiiis rent was a rent-feck, he faid the diftrcfs 
could not be fupported but on the authority of 4 Geo, 2. 
^. 28. 5 5. and the avowry had not ftated, (according to 

that 

{a) 4 /r, y 3f. f. I. § 6. Blackßone, (Comm, vol. 2. p. 43.) 

{b) 4 Geo, 3. r. a. § 32. 4 W, b' fays, " A fee-farm rent is a rent-charge 

M> c, I. § 34. " in fee, ifluing out of aneftatein fee, 

[l] Feodi Firma appelUtur, cum quis, " of at leaft one fourth of the value 

ex dono njel concejjtone alterius, pra^dia- " of the land at the time of its re- 

tenuerit fibi et haredibus fuis^ reddendo " fervation." And he cites Co. Little 

nfel dimidiam <vel tertiam, W ad minus, 143. ; v\hich does, at firft, feem to au- 

quartam partem veri 'vaisris. Tenens thorizc his definition ; for the words of 

bujufmodi ad nulla fer<vitia obligat ur nifi Lord Coke are, "It, (/. f, a rent re- 

qua in ipfd chart a cofttinentury except a " ferved by deed, with a claufe of 

fdelitate, qua omnibus tenuris incumbet, ** diftrcfs,) is culled a rent-charge, be- 

Spelm. GiofT. 221. col. i. " Che/cun *' caufe the land, for payment thereof, 

•• fee farm fera entend le vsraye 'value *' is charged with a diflrefi ;" and 

•' del terre, qui eß le cauß n*aura ent then, he goes on, immediately, to fay, 

*' relief e^^ Brooke Abr. title Reliefe, " If it be to the whole value of ;h^ 

201. pi. 5. 8. Cites 45 Ed. 3, 15. " land, or to the fourth part ol the 

and Old Tenures. « value, thep the icntis called a fee- 

- • ■ u farm.'* 
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1781. 



that ftatute,) that the rent had been duly anfwered or paid 

for the fpace of three years, within the fpace of 20 years _^ 

before the firft day of the feffion of parhament when the Bradburx 



ftatute paiTed, 

Davenporty then faid, he was inclined to think, the right 
to diftrain was admitted by the plea. 

On the principal point, Lord Mansfield faid, with ro- 
Ifard to Chambr?s obfervations on the cafes, that, in none 
of them, was there any mention of a fubfcquent land-tax* 
There could be no words ftronger than thofe in the pre- 
fent cafe ; and it would not have been clearer if the 
deed had run, *< without atiy dedu^ioti^ defalcation^ or ahate^ 
<< ment for taxes'^ He faid, he thought there were cafe« 
in the equity books on this point, and defired the caufc 
to ftand over till this day, that they might be looked 
into/ 

I. The court now, on the principal point, declared 
their opinion, that the rent fhould be paid without any 
deduction for the land-tax; and founded themfelves on 
^e authority of the cafes cited from Lord Raymond^ Sal* 
ield^ CartheWf and 11 Mod. 2. As to the other point ; 
ihey were of opinion againft the defendant, for that 

the 



againft 

W&IGHV. 



V farrn." Blackfione^ probably, ac- 
cording to the moft natural and obvi- 
ous conftruftion, underftood the pro- 
noun " it** in the fecond fentence, to 
relate to the fame thing as in the form- 
er fentence, «i//«. to rent-charge. But 
it fhould feem, on confidering the au- 
thorities above referred to, (though 
they do not expre/sly exclude the idea of 
diilrcfs,) togeilier with the text of Lit- 
thton, that, by an inverfion of language 
not uncommon even now, but frequent- 
ly preferred, from afFedlation, in Lord 
Cokeys time, the relative, in the .fecond 
fentence, is placed before the noun Tub- 
ilantive, *viz. •* the rent,*' to which it 
refers, and, therefore, the fentence 
ought to be undcrilood as diflindi and 
independent of the preceding one, and 
as if it had run thus : " The rent (/. e, 
*' a rent certain rcferved to a man and 
•' liis heirs, which is what Littleton is 
*' fpeaking of,) if // be to the whole 
<* value of the land, or to the fourth 



'* part of the value, is called a fei^ 
" farm** If this is the true conftruc- 
tion, the inference is, that the de- 
fcription oi fee farm, taken by itfelfli 
docs not imply a power of diftrefs ; 
which feems to have been what Buller, 
Juftice, hinted at. But a rent in fee, 
of the proportion required, would not- 
ceafe to be a fee farm rent, becaufe a 
power of diftrefs was fupcradded. A 
fee farm rent may either be a rent- 
feck or a rent-charge, and, (till the 
ftatute of quia emptores,) might have 
been a rent-fervice [f 1 28 J . But then, 
in pleading, in order Jto juftify in re- 
plevin, it would be neceftary, not only 
to ftiew that ^c rent was a fee farm 
rent, but alfo'to call it a rent-charge, 
or to ftate that a power of diftrefs w as 
annexed to it. This, probably, could 
not have been done here, becaufe, in 
h&., no fuch power was given by the 
deed. 



[t 128] Vide Mr. Hargra*ve*s Edi- opinion, " that the term ** fee farm** 
tion of Co. LittL p. 144. a. Note (5), *• is not properly applicable to any 
where the very learned editor is of *J rents, except raits fcrweJ** 
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the rent was, in its nature, a rcn'^-feck, and the y^Tty 

could not diflrain but under the llatute, and therefore, 

Bradbury in his avowry, he ought to have brought his caie v.ith- 

againft in it. 
Wright. But, as the merits were in the defendant's favour, It 

was agiw'dy tliat the demurrer fliould be allowed, without 
cods on either fide. 



End of Hilary Term, 21 George III. 
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Pearson againß Campion. wedncfday, 

2d May. 
T^UNNIA^G was to have fliev/n caufe againft a rule for An apparitor 
-^-^ a prohibition to the ecclcfraftical court, in a fuit, by cannot fuc ia 
an apparitor, for his fees ; but he mentioned, that he ^^^ ^P'i"'^"?^ 
found it had been decided, that a proftor or regifter can- ^°J^*^ ^^ * 
not maintain fuch a fuit, and for this cited Pollard v. Ger- 
rard {a) [ i ] ; and, as this cafe feemed to be within the 
fanv: rcafon, he withdrew his oppofition to the rule. 

The rule made abfolute« 

[a) B. R.M. 13 Pi\ 3. Ld. Rajm. [i] Fide, alfo, Jchn/on v. Lec,S. R, 
703. T. 8 fflil. 3. 5 Mod. 238. 



The King againß the Inhabitants of St. [ 630 3 
Michael's, in Bath. Saturday, 

5th May, 
'T'lIE court of Quarter Seflions for the county of Somerfet if ^ man who 

confirmed an order of two jufticcs, for the removal is infolvenc 
of John Fneinany from Walcotty to St. AlichaePs in Bath^ has conveyed 

and Hated; uuftteVfoJuie 

" That the pauper, being entitled to two freehold houfes payment of 

in IFcdcoity one of the value ^.of 28/. a year, the other of his debts, and 

26 /. a year, in 1778, conveyed them by leafe and releafe, afterwards, 

to trullees, in truft, to be fold, and the money arifing from "*^°*^ ™ 

the fale to be paid, firft in difcharge of two mortgages due fo"med, gett 

thereon fraudulently 
into pofTefTion, a refidence of 40 days will not gain a fettlennent. 
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I78l« thereon amounting to 500/. afterwards to his other credi- 
1 ^ - - I tors rateably, and the furplus, if any, to him, his execu- 
ThcKiNG tors, adminiflrators, and alFigns •, That the houfes were 
againlt both let to Other perfons at the time of the conveyance, 
St. Mi- and the pauper then refided in a public houfe in the parifli 
CHAEL s. of »Si. Michael f ^t the rent of 40 Lperannumy which he had 
occupied fcverül years, till he failed; That, afterwards, 
one of the houfes becoming void, the truilces having the 
poffeflion and the key thereof, employed one Betty Farraniy 
then a lodger in the paupcv'o houfc, to clean the i^iid va- 
cant houfe, and paid her 3 /. for fo doing, and delivered 
her the key for that purpofe, which having done, ftic 
placed the key in the bar of the public houfe, among fomc 
other things of her own which Ihe kept there, intending 
afterwards to re-deliver it to the truftees, but that the pau- 
per's wife took it from thence, and took poflellion of the 
vacant houfe, aiid, with her hufband, had continued there 
ever fince to the time of the removal, being, in the whole, 
one year and three quarters ; That one of the truftees, 
feeing her carrying her goods thitlier, gave her notice that 
Ihe was doing wrong, not having the confent of either the 
truftees or creditors, to which (lie replied, " I am going to 
** my own eftate, for I and the children can't lie in the 
** ftreet j" That the premifes had not yet been fold by the 
truftees; That the value thereof was about 650/, at pre- 
fent, but at the time of the conveyance was fomething 
more ; That the debts owing by the pauper, for which 
fuch truft deed was executed, including the two mortga- 
ges, were 881/. and upwards; That it did not appear, 
on that deed, how the annual rents were to be difpofed of, 
till the fale ftiould be made.'* 
r 53 1 ] Dtinmng and Burroughs^ in fupport of the removal, con- 

tended, that the pauper had no property in Walcott by 
yrhich he could gain a fettlement, for that; the conveyance 
divefted the whole of his intereft for the benefit of the cre- 
ditors, the debts being more than the value. They likened 
this to the cafes of perfons entitled to admin iftration or 
dower, who refide without adminiftration being granted, 
or dower afilgned, and cited Rex v. TflJii'Grthy (^), and 
Rex V. Paifjßuick (t), to fliew, that fuch perfons do not 
gain a fettlement [f 129]. It muft, they faid, be intended, 
that the truftees were to have the immediate profits, as 
they had the pofTcflion. That the cafe of Rex v. Nni- 
land {d)y which would perhaps be relied on by the counfel 
on the other fide, was only an opinion of Gould, Jußicey 
on the circuit, and was not argued on the merits, in this 
court. If they were to admit that the pauper had a right 

to 

{K) T. lol^ 11 Geo. 2 Burr, Settl. [f 129] Vide Rex v. North Curxy.M. 

Cafes t No. 34, 22 Geo, 3. 

(f) 7*. 14 Geo. I. Burr. Set (I. Cafes, {d) M. 15 Geo. 3. Burr. Settl. Cafes ^ 

No. 2|3. No, 247. 
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to have rcfidcd t\\l the fale, yet they infiftcd, that he could i y8 1 . 
not have gianed a fettlement under the circumftances v_ - j 
which had happened, becaufe the pofleflion was acquired 'I'ne Kino 
by wrong. againft 

Gou/d and Morris argued, againft the orders, that the St. Mi- 
truüees had no beneficial, and the creditors no legal in- chael » 
tereft. The beneficial intereft remained in the grantor till 
the fale, and tliere was no doubt but that a fettlement 
might be acquired by an equitable eftate. If this cafe dif- 
fered from that of a mottgagor in poiTelfion, it was 
ftronger in favour of the fettlement, becaufe a mortgagee 
has both the legal and a beneficial intereft. This did not 
refemble the cafe of Rex v. Widzuortkyj becaufe, till ad- 
miniftration, nobody has a right where there are feveral 
next of kin. A fole next of kin would gain a fettlement 
before adminiftration. In Rex v. Pa'mfwich^ it was ar- 
gued, and could not be denied, that there were many 
things that might bar the dower, and prevent an affign- 
ment from being ever made. Aston, Jußuey was dif- 
fatisfied with the decifion in that cafe. Here, the pauper, 
at any time, might have prevented the fale, by tendering 
the money. The truftecs could not have maintained an 
ejectment againft him till after the fale, and by joining 
with the vendee. Thefe were private tranfaftions, which 
the parifti had no right to pry into, and the court would 
not, in a fettlement cafe, enter into the amount of a man's C 63^ 3 
debts, nor enquire whether there would, or would not, be 
a furplus. They alfo relied on Rex v. Natlandy and men- 
tioned a cafe of a devife to truftecs to fell, where the tefta- 
tor's children continued to rcfide, and gained a fettlement ; 
and Aiid it muft have been the fame, ir the devife had been 
to fell to pay debts. 

Lord Mansfield, — If the eftate on which a pauper re- 
fides is fubftantially his property, that is fufficient, whatever 
forms of conveyance there may be ; and, therefore, a mort-« 
gagor in poflcffion gains a fettlement, becaufe the mortga- 
gee, notvvithftanding the form, has but a chattel, and the 
mortgage is only a fccurity. It is an aflront to common 
fenfe to fay the mortgagor ianot the real owner. But here, 
what intereft had the pauper in this eftate ? He made an 
immediate conveyance to truftees, not a mortgage, to fell 
and pay oft' two mortgages and other debts, and when this 
conveyance was made, it was fo doubtful whether there 
would be any furplus, that the deed fays that he ftiall have 
the furplus, if dny. He had only a chance of a refidue, and 
had not a right to continue a moment in poffeflion. A 
mortgagor has a right to the pofleflion till the mortgagee 
brings an ejeftment. After the mortgagee has got into 
jpoflrclfion he might gain a fettlement. There is ftill another 
and a ftronger ground, in this cafe, for the pofleflion was 
gained by fraud. 

13 WiLLBS, 




The King 
again It 
St. Mi- 
chael's. 
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WiLLES, and AsHHURST, Jit/Iicesy of the f.ime opinion* 
Bui-LER, Jußiccy — I am of the fame opinion. To make 
this refemble the cafe of a mortgagor, an inftance mull be 
fhewn in which the mortgagee had been in pollclhon, and 
has loft it again by fraud. 

Both the orders confirmed. 



Saturday, 
5th May. 



The King againß Greaves. 



An original 
order of 
baftardy may 
be made at 
the Quarter 
Sedious. 



A N original order of baftardy was made at the Nott'wg^ 
^^ kn mjhi re i^cfüonsy ( Eaßer 1780,) which having been 
removed into this court, and a rule granted to fhew caufe, 
why it ihould not be quafhed, the court dcfired the coun- 
fcl againft the order to begin. 

Baldwin ftated the principal objefticn to be, that the 

Seflions have no original jurifdiclion in making orders of 

C ^33 ] baftardy, and mentioned Dr. Burn's opinion and rcafoning 

on that point (^), and WoocPs or Pridgeon's Cafe in BuU 

ßrode (/). 

Hoivortky in fupport of the order, faid, there were four 
or five cafes which had decided that the ft a tute of Cur. 
I. {g)y gives the Seffions an original jurifdiclion. 

BuLLER, Jußiccy read, from Boit (/^), Slatct^s Cafe (/), 
and the court were clearly of opinion, that the Scffions 
have an original jurifdiftion [2]. 

The order confirmed. 



{e) Bi^rn's Jußice, 13th EiL vol. i. 
. 195. 

(/) B.R. llCar. \,zBulflr,y^^. 
. C. Cro, Car, 341. 350. 

ig) 3 ^^^- ' • ''• 4- 

{b) Bott 2nd. Ed, p. 119. 

(/) B, R,E, 1 3 Car, i . Cro, Car, 470. 



[2] Fide Rex V, Cleg, M. 8 Geo, i, 
I Str, 47 J. where an original order 
made at lefTions was confirmed. It 
was not objefted to on that ground, 
but, on the contrary, the authority to 
make fuch an order was admitted. 



Tuefday, 
Sth May. 

A bill of ex- 
change with 
a blank in« 
dorfement, 
being ftolen 
and nego 
tiated, an 
innocent in- 
dorfee (hall 
recover upon 
it againft the 
4rawer« 



Peacock againß Rhodes and Another. 

iN an action upon an inland bill of exchange, which v/as 
^ tried before Willes, Jußice^ at the laft Spring AfTizes 
for Torlfhirey a vcrdici, by confent, was found for the 
plain tifF, fubjcft to the opinion of the court on a fpccial 
cafe, ftating the following faös : 

** The bill was drawn at Halifax^ on the 9th of Anguß 
1780, by the defendants, upon Smith j Payne^ Ü* Smithy 
payable to IVilliam Ingham^ or order, 3 1 days after date^ 
for value received. It was indorfed by William highaniy 
and was prefentcd by the plaintiff for acceptance and pay-i 
ment, but both were rcfufed, of which due notice was 

I % givcu 
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given by the plaintiff to the defendants, and the money 1781« 

demanded of the defendants. The plaintiff, who was a ^ - - _^ 

mercer at Scarboroughy received the bill from a man not Peacock 

known, who called himfelf JVilliatn Brown^ and, by that againft 

name, indorfed the bill to the plaintiff, of whom he bought Rhodes. 

cloth, and other articles in the way of the plaintiff's trade 

as a mercer, in his (hop at Scarborough^ and paid him that 

bill, the value whereof the plaintiff gave to the buyer in 

cloth and other articles, and cafh, and fmall bills. The 

plaintiff did not know the defendants, but had before, in 

his (hop, received bills drawn by them, which were duly 

paid. H^illiam Ingham ^ to whom the bill was payable, in- [ ^34 J 

dorfed it 5 John Daltry received it from him, and indorfed 

it ; Jofeph Fi/fjer received it from John Daltry ; and it 

was iloien from Jofeph Fi/ber^ at lorkj (without any in- 

dorfement or transfer thereof by him,) along with other 

bills in his pocket-book, whereof his pocket vvas picked, 

before the plaintiff took it in payment as aforefaid. The 

plaintiff declared as indorfce of Ingham.*^ 

Woody for the plaintiff, argued, that the bill was taken, 
by Peacocky in the ordinary courfe of bufmefs, and there 
was no pretence that he had notice that it had been ob- 
tained unfairly. If he had, he admitted that he could 
not recover. A bill indorfed by the payee, is to be con- 
fidered to all intents as cafh, unlefs he chufes to reftrain 
its currency, which he may do by a fpecial indorfcment, as, 
" Pay die contents to William Fi/her {ky The very ob- 
jeft in view, in making negotiable fecuritics, is, that they 
may ferve the purpofes of cafh. The cafe of Miller v. 
Riue (/), although the queflion there arofe upon a bank- 
note, eilablilhcs the principle juft llatcd. If this bill had 
not been ftolcn, but loft, the owner might have maintained 
trover againft the finder, but ftill the bona fide holder 
would have been entitled to recover upon it. This was 
determined, with refpeft to a note upon a banker payable 
to A. or bearer, in the cafe of Grant v. Vanghan (/«). 
Here, the bill was indorfed blank, but that was the fame 
thing in effcdl:, as if it had beeil made payable to the 
bearer. A blank indorfcment is an indorfement to all the 
world ; to any body who Ihall happen to be the bearer. 
There was a cafe of Francis v. Mott^ direct! v in point to 
the prcfeni, tried before Lord Mansfifi.d, two or three 
years ago. There, a bill with blank indorfements, had 
been picked out of the holder's pocket, at Mamheßcr 
races. Being offered in payment to a houfe at Man- 
chcßery who did not know the pcrfons whofc names ap- 
peared upon it, they fent to inquire about tli^ir credit, 

and 

{k) Fide Ar.chcr v. The Bank cf (w) B, R. T, 4 Geo. 3.. 3 Burr. 

Engldfii, infra, p. 637. 1516. 

(/) B, R,H.i\ Gcv. 2. I Bhtv, 452. 
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1 78 1. *^d finding them refponfiblc, gave a valuable confideration 

1^ - 7 for it, and fent it to their correfpondent at London. He 

Peacock carried it to tlie drawee for acceptance, who detained it, 

againft and faid it was ftolen ; upon which the houfe at Man* 
Rhodes, cheßer brought an adlion againft the drawer. The Au 

r 6^c 1 ^^^^^y General was for the defendant, and Mr. Dunning 
for the plaintiff. The Attorney General attempted to (liew, 
that the defendants knew the bill had been unfairly ob- 
tained, and, having failed in that proof, he gave up the 
caufe, and the plaintiff recovered. The argument on thqt 
part of the prcfent defendants, would extend to all cafes 
of fraud and impofition, as well as theft, and would flop 
the currency of bills of exchange, becaufe it would ren- 
der it neceflary for every indorfee to infill upon proof of 
all the circumflances, and the manner in which the bill 
came to the indorfor. As the negligence, in this cafe, 
was on the part of the perfon who loft the bill, the lofs 
ought to fall upon him j not upon the plaintiff. 

Fcarnlyj for the defendants, — ^The cafes on this fubjefb 
are all modern, but all of them eltablifh a diftinftion be- 
tween bank notes, or banker's cafh notes payable to bear- 
er, and indorfeable bills or notes. The two firft forts 
only are confidercd as cafh. No cafe that I have found 
is exactly in point to that before the court. In Price v. 
NeaJe (m), which was the cafe of a forged bill, that had 
been accepted, and paid to the defendant in the courfe of 
trade, your Lordfhip held, that the acceptor, having given 
credit to it by his acceptance, fliould not recover back 
what he had paid to a bona fide holder ; but, in the pre- 
fent cafe, there was no acceptance. Walmßey v. Child (0), 
before Lord Hardwicke, was upon cafh notes payable to 
bearer. Lord Holt makes the diftinftion between bills 
and cafli notes, in T^ajfel iff Lee v. Lewis (/>). So, in 
Hodges V. Stewardy bills payable to bearer, and bills pay- 
able to order, are diftinguifhed (q). Every indorfemcnt 
of a bill of exchange is confidercd as a new bill. This 
was laid down by your Lordfhip in Heylin v. Adamfon (r) ; 
and, in Miller v. Race^ a bill is confidercd as being only 
a fecurity or document for a debt. The cafe of the Exe^ 
ecutors of Devallar v. Herring (/), feems exaöly in point 
for the defendants. It is there laid down, that, if the 
indorfee of a promiflbry note lofe it, and the finder pay 
it away in the courfe of trade, the indorfee may maintain 
trover againft the perfon to whom it has been fo paid* 
The arguments from inconvenience are in favour of tlic 
defendants. No man is obliged to take a bill of exchange 

in 

{?:) B. R. M. 3 Geo. 3. 3 Burr. (f) B. R. $ TT. 8c M. 1 Salk. 125. 
1354. (r) B. R. M. 32 Geo. 2. 2 Burr. 

(0) Cane. 1 1 Dec, 1 749. i Vcz,, 34.1. 669. 674. 
(/) 1 Ld. Ri^jm, 743. (i) $ca(c. T. 9 G. I. 9 Mod. 44. 47. 
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in payment. A trader (hould not, in prudence, take a 
bill, uiilcfs he know the pcrfon from whom he receives 
it. But if the law were as contended for on the part of 
the plaintiff, the temptations to thcit would be incrcafed. 

Lord Mansfield told JFood^ he need not reply, and 
delivered the opinion of the court, as follows : 

Lord Mansfield, — I am glad this queftion was faved, 
not for any dilTiculty there is in the cafe, but becaufe it 
is important that general commercial points fhould be 
publicly decided. The holder of a bill of exchange, or 
promiflbry note, is not to be confidered in the light of aii 
aflignee of the payee. An aflignee muft take the thing 
afligned, fubjedl to all the equity to which the original 
party was fubjecl. If this rule applied to bills and pro* 
mifibry notes, it would ftop their currency. The law is 
fettled, that a holder, coming fairly by a bill or note, has 
nothing to do with the tranfaction between the original 
parties; unlefs, perhaps, in the fingle cafe, (which is a 
hard one, but has been determined,) of a note for money 
won at play (/). I fee no difference between a note in- 
dorfed blank, and one payable to bearer. They both go 
by delivery, and poflclhon proves property in both cafes. 
The queftion of nui/a fides was for the confideration of 
the jury. The circumftances, that the buyer and alfo 
the drawers were ftrangers to the plaintiff", and that hd 
took the bill for goods on which he had a profit, were 
grounds of fufpicion, very fit for their confideration. But 
they have confidered them, and have found it was receiv- 
ed in the courfe of trade, and, therefore, the cafe is clear, 
and within the principle of all thofe Mr. Wood has cited, 
from that of Miller v. Race^ downwards, to that deter- 
mined by me at Kifi Prius. 

The Poftea to be delivered to the plaintiffl 

(/) Vide Lowe v. IValUr, T, 21 Geo. 3. irfra, 736. 
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WORTLEY againß RaYNER* 

/^N a plea of coverture, in an adlion of debt upoti a judg-» 
^^ ment, a vcrdi£l was found for the defendant, and a 
v/rit of fieri facias fued out for the cofts, commanding the 
iheriffto lc\7 and pay them to the defendant, and her huf- 
hdfid* A rule was granted to (hew caufe, why the writ, 
and proceedings thereon, fhould not be fet aßde for irregu- 
larity, it being a maxim, that a perfon, not a party to the 
record, cannot be benefited, nor charged by the procefs, 
\i-ithout 2l fare facias* 

Caufe was this day Öicwn ; but the court was clearly of 
opinion, that the proceedings were irregular» 

Vol. II. P A?HHÜI15T> 
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CASES IN EASTER TERM 

AsHHURST, Juß'tcey faid, the wife might have had procefjj 
in her own name, becaufe, the plaintiff having declared 
againft her as fole, he was concluded from denying it. 

The Attorney General^ for the plaintiff. — Damiiug^ for tho . 
defendant. 

The rule made abfolute [ i ]. 

[l] Vide Penoyer'v, Brace^ T. 9 ^7//. 3. I. Ld. Raym. 244. 



Ancher and Others againß the Governor and 
Company of the Bank of England. 

/^NE Captain Dahl^ a Dane^ and refident in Denmarhj 
^^ being indebted to the houfe of Claus Heide {5* Co. in 
Londofiy applied to one Mceflue^ to procure him a bill, in or- 
der to difcharge the debt. Moeftue accordingly obtained a 
bill from the plaintiffs at Chrißiana on Claus Heide tfj* Co. 
with whom they had a correfpondence ; which bill was as 
follows — " Chrißianay 17th January 1778. Two months 
** after fight, pleafe to pay this, oxirßla bill of exchange, to 
'* Mr. Jens Moeßue^ or order, one hundred and twenty 
" pounds fterling, value in account, and place it to ac- 
** count, as per advice from — Karen * widow of Chrßian 
*^ Ancher^ l5f ßns. — To Meßßeurs Claus Heide l^ Co, of 
«* London." — On this bill was written by Moeßucy an iu- 
dorfement, in the Daniß language, of this import : — " The 
" within muft be credited to Captain Morten Larßn Dahl^ 
" value in account. Chrißiana^ 17th January 1778, Jt^fis 
'* Moeßui^ — And it was remitted to Claus Heide Isf Co. in 
that he had re- the following letter : — " Agreeable to the defire of Cap- 
ccivcd it and ,, ^^^^ Morten Larßn Dahl of Arendall, 1 have inclofed, 
<< for his account, fent you Karen Ancher i^fßns* bill, 011 
<< yourfelves, for 120/. which you will, on receipt, be 
<* pleafed to credit his account with, and advife him of the 
<< fame." — The bill was received by Claus Heide Isf Co. 
and accepted, and they gave notice to the plaintiffs, and 
the biH. And to Dahl^ that they had received it, and placed it to his 
if, aftei-Nvards, account. Afterwards, a forged indorfement, in Engliß^ 
a forged in- ^^^ written upen it as follows : — " For me, to pav Mn 
pur^T'ing to " DetlcffD. Müller^ or order. Morten L. Dahir— Müller, 
be bv D to pay who was a clerk in the Jioufe of the acceptors, carried the 
to £, «r orier^ bin^ thus indorfcd, but which never had been in the hands 
is written up- q{ Dahl^ to the Banh^ and indorfed it with bis own name, 
upon which it was difcounted, in the ordinary courfe of 
bufinefs. When the day of payment came^ tlie acceptors, 
having become infolvent, and Müller having abfconded, the 
bill was protcfled ; and one Fulgherg^ as a friend or agent 

for 
if an agent of if, (B having become infolvcpt,). pay the money for Ay and take up the 
bill, A may recover back the money paid by hii agent to the perfon whu difcounted 
\X^ la an aftiQn for money had*antl received. 
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• [ 638 ] 
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for the plaintiffs, came to the Batih^ and paid it for their 1 78 1, 
honour as the drawers ; but, the forgery having been dif- «^ ._ __ _^ 
covered, this adtion for money had and received was Ancher 
brought againft the Bujiky on the ground, that the bill was agamlt 
not negotiable, on account of the fpecial indorfement, and -^*'*^^^'^'^ 
that it had, therefore, been difcounted by the Bank^ in ° ^^^* 

their own wrong, and the money paid by Fulgberg^ to take 
it up» paid by miftake. 

The caufe was tried at Guildhall ^ before Lord Mans- 
riELD, at the «Sittings after lall TeffUy when his Lordlhip 
xlirefted a nonfuit : and it now came on in court, on a 
motion for fetting afide the nonfuit, and granting a new 
trial. 

The Attorney Geueraly for the defendants, — ^The Bank is 
perfedlly innocent of any fraud. The bill was in their 
hands for a valuable con fi deration. The drawers, by bring- 
ing this action, adopt the payment by Fulgbergy and make 
him their agent, and, when a drawer pays a bill, it becomes 
a matter of account between him and the acceptor, and ail 
the indorfers are difcharged. This bill was originally 
drawn payable to order, but the particular indorfement, it 
is faid, made it not negotiable. There can be no doubt, [ 639 ] 
however, but that Dahl might Hill have indorfed and nego- 
tiated it. It is true, as his name is forged, he never can be 
called upon as an indorfer, but his debt is difcharged by the 
credit given him by Claus Heide fSJ* Co, 

Dunningy and Davenport y for the plaintiff^, — ^The bill was 
taken up by the plaintiffs' agent, without authority, but it 
was bona fidcy and for the belt, and therefore they have 
done right to indemnify him. The parties are all innocent, 
but the Bank have been negligent, and the miftake in pay- 
ing them ought to be reftified. The Attorney GeneraP^ ^ 
rule, as to the difchargc of indorfers, by the payment by the 
drawer, applies only where the drawer has paid with a full 
knowledge of the circumftances. If the Banky in this cafe, ^ 
could not have fued the drawers, they cannot retain the mo- 
ney; which brings it to the queftion, Whether a bill that has 
once been negotiable, muft always continue fo, and cannot 
have that quality reilrained by a particular indorfement, as, 
^^ Pay to A By and no one elfe," or the like ? The conftant 
praftice, with regard to remittances of rents from the 
country, fliews, that negotiability may be reftrained in that 
manner. Thofe remittances are made by bills payable to 
order, but are generally indorfed by the payee to his banker, 
without faying <* or ordery^ for the exprefs purpofe of flop- 
ping their negotiability. If a bill gets to the drawee, its 
negotiability ceafcs. This had been in the hands of the 
drawees. Notice was given by them to the plaintiffs, that 
they had received it, and to Dahl^ that they had applied it 
t^ the difchargc of hi^ debt. 

Pz ' Lord 
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1 78 I. L°^^ Mansfield, — ^Thc ground of the nonfuit was, that 

^ _ _ ^ the purpofc for which the bill was drawn was anfwered, it 

Ancher having been applied to the credit of Dahly and he having 
againft acquiefced. It therefore occurred to me, that die drawers 

The Bank j^^j received no injury, and had no intereft. But, (which 
was not attended to at the trial,) there has been a fecond 
paymcnt^Jr the honour of the plaintiff Sy and it is contended, 
that a con fi deration has arifen on that fecond payment. — 
Where there is equal equity, poffeffion muft prevail ; and 
the equity is equal between perfons who have been equally 
innocent, and equally diligent. The queftion, therefore, is, 
whether the Bank has been equally diligent. A bill, tho' 
once negotiable, is certainly capable of being rcftrained. I 
remember this being determined upon argument. A blank 
indorfement makes the bill payable to bearer, but, by a fpc- 
cial indorfement, the holder may flop the negotiability. 

[ 040 J ^/oy?//^ did fo here. It does not feem to me, that, after 
the fpccial indorfement by Moeßue^ Dahl himfelf could 
have indorfcd it over. Morßtte did not mean to make 
himfelf anfwcrablc as an indorfor, or to enable Dahl to 
raife money on the bill. The Bank could not have main- 
tained an aclion, on the bill, againft the plaintiffs. It was 
their negligence not to read the fpecial indorfement. 

WiLLES, Jußicey — I am of the fame opinion. The quef- 
tion is, whether the negotiability is not reftrained by the 
indorfement *, and I think it is. The Bank cither did read, 
or ought to have read, the indorfement. The only doubt 
is, what fhould be the effect of the bill's having been taken 
up by a third perfon \ but I think he muft be taken to be 
the agent of the plaintiffs. 

AsHHURST, Jtßice^ — I am of the fame opinion. The 
queftion is, did the Bank ufe due diligence ? If they had at- 
tended to the indorfement, they would not have difcounted 
the bill. I think Dahl himfelf could not have indorfcd it. 
It was never the intention that Claus Heide is" Co. (liould 
p^Y fnoney to Dahl ; but only that the amount fliould be 
let off in his account. If the Bank have taken a bill not 
negotiable, it is their own fault, and they are not entitled 
to retain the money which has been paid them by miftakc. 
Bui.LER, Jußicey — I have the misfortune to differ from 
the reft of the court. As to the forgery, it was decided, 
in the cafe of Price v. NcaUj in this court (0), that if a for- 
ged bill has been taken up, the money fliall not be recover- 
ed back from an innocent indorfee. Therefore, as againft 
fuch an indorfee, the forgery is not material. As to the 
indorfement by Moeßuey it amounts to an indorfement to 
Dahly and makes him the proprietor •, and, the bill being 
originally negotiable, it feems to me to have continued fo. 
What is called a reftrained indorfement, viz, that the bill 

wag 

(«) M. 3. Geo. 3, Burr» 1355, ^ince reported i Blackß. 390. 



IN THE TWENTY-FIRST YEAR OF GEORGE III. 640 

Vas to be credited to Dakl^ appears to amount to the fame 1 78 1 . 
thing as ** Pay to Dahl'* The words " or order' are # _ _ ^ 
omitted, but it has betn determined, that fuch omiflion An che n 
does not ftop the negotiability of a bill [f 130]. The cir- againft 
cumftance, that there was an account between Dahl and ThebANKof 
the drawees, cannot afFedl third perfons who knew nothing England. 
of that account. But, if the bill was only meant to pay 
the drawees, why was it not cancelled by them when they 
received it? Why did they accept it ? Did not that hold [ 641 ] 
out negotiability to the reft of the world ? This is an an- 
fwer to any fuppofed negligence in the defendants. Be- 
fides, if the bill was not meant to be negotiable, why did 
the plaintifFs take it up ? That was donq by another per- 
fon, as it is faid, for their honour ; but they have, by bring- 
ing the aftion, adopted his act. 

Lord Mansfield, — ^The whole turns on the queftion, 
whether the bill continued negotiable. As the cafe ftands 
at prefent, let the nonfuit be fet afide, but we will confider 
of it farther, and if wc alter our opinions we will mention 
it. 

Tlic cafe was never mentioned any farther. 

The rule made abfolute [1131 y 

[f 1^0] Edie V» The Eaß India Com- at the enfuing Sittings, before Lord 

J*any, B, R. T. I Geo, 3. 2 Burr, iif^/j/f^/i/, when the jury, by his Lord- 

I2i6. fhip's diredions, found a vcrdiä for 

[t 131] The caufc was again tried the plaiiitüF«. 



CORNU again/I BlACKBURNE. Friday. 

nth May. 

I N an aftion of ajfumpßt upon a ranfom bill, which was tried An enemy's 
* before Lord Mansfield, at Guildhall, at the Sittings |^'^' ''*^'^^ . 
after the laft Term, a verdid was found for the plaintiff, 1''^,-";)^' vd^^ 
fubjeft to the opinion of the court, on a cafe, which fcJ, being re- 
flated, taktn with the 

That the {hip Dolly, (mentioned in the declaration,) ^^"ii«§«J apd 

was captured by the Princejfe de Rohecq privateer, com- b'^.taTbut the 

mandcd by the plaintiff, on the 6th of June 1780, upon bill feci ctcd, 

the high feas, at the hcighth of Edinburgh, in her voyage and not dc- 

from Lynn to Liverpoole, laden with corn : That the Dolly, ^Y'''^''^ "P ^° 

and her cargo, then were the property of the defendant : |[j^ iSHl 'wp'tor 

That the plaintiff then was a natural-born fubjed of the may recover 

French King, from whom the privateer had a commiffion, upon the ran- 

and that Thomas Fincbeti, the mailer of the Dolly, an<l the ^^^ ^>^** 
defendant, then were natural-born fubjecls of the King 
of Great Britain : That, at the time of the capture, a» 
ranfom bill was figned at fea, by and between the plain- 
tiff Finchett, and John Butler tlie mate of the Dolly, (who 
was then given as an hoftage to the plaintiff,) which ran- 

P 3 fom 
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1 78 1. fom till is in the French language, and, being tranflatcd 
I _ _ ^ into Englif)^ is as follows : 

Cor NU * No. 66. Registered the prcfent ranfom bill at the 

againft * Admiralty office, Boulogne^ the 25th OBoher 1779, 

Black- * and delivered in double to Captain Robert CortiUy com- 

BURNE. « manding the cutter, the * Prhiceffe de Rohecq privateer, of 
•r 6±i 1 * ^^^ po^t> W' "^c underwritten chief Rcgiller. — Signed 
< Merlin^ Boulogne^ — ** We the underwTittcn Robert O.rnu 
** of Boulogfiey commander of the (hip the PrinreJJc tie Rc^benjj 
<* privateer of Botilogney and Thomas Fimhett of LiverpooU-y 
•^ mafter of the (hip the jDöZ/j' of Liverpoo/e, have agreed as 
** followcth, v/z. — Thztl Robert Cornuy commander of the 
•* faid privateer, acknowledge to have ranfomed the faid 
•* (hip the Do/iy of Liverpoole^ belonging to John Blacks 
*< hurne^ burgher of LiverpooUy burthen 105 tons, on the 
•* 6th of Juncy in the year 1780, at the heighth of Edin- 
•' burghy going from Lynn to Liverpooie in Englandy under 
•* Engiyb colours, and pafTport of faid Englandy loaded 
** with wheat, for the account of John Blackburne, burgher 
<* of IJverpoo/e ; wKich veiTel I have agreed to ranfom for 
<* the fum of 1300/. fterling, to be paid to Mr. HauJfouU 
«^ llery fitter of the faid privateer at Dunkirk; in con- 
** fideration of which I have fet the faid veflel at liberty to go 
•' to the port of Liverpooie y where fhe is to be arrived in 
*^ the time and fpace of three months, after the expira- 
«' tion of which this prefent agreement fliall not clear her 
'^ from being taken by any other privateers. For fccurity 
*' of which ranfom, I have received for hoftage on board 
" of the faid fhip, John ButUry coufin to the captain of 
" the- faid veffel, defiring all friends and allies to Jet 
«* fafely and freely proceed the faid veflel to the port of 
^ <* Liverpooie y without any let or moleftation, during the 

** faid time or courfe of her voyage ; and 1 Thomas Fin^ 
<* chctty as well in my name, as in that of the faid John 
** BLckburftey ow^ner of the faid fliip and merchandizes, 
" have voluntarily fubmitted to the payment of the faid 
<* ranfom, viz. 1300/. fterling; for furety whereof I 
«< have delivered up the faid John Butler of Liik:rpoole 
*« for hoftage, promifmg not to go againR the conditions 
** of this prcfent contraö, whereof each of us have a 
*< copy by us, which we have figned, with the faid 
<* hoftage. Signed on board tlie faid liiip, the 6th of 
*' Juney in the year 1780. And it is further exprefsly 
*< covenanted and agreed, that I the faid Thomas Finchett 
*' do bind and oblige myfelf, and engage my veficl and 
** cargo, to pay or caufe to be paid to the owners of the 
•* faid privateer, the full amount of the faid ranfom, 
" fhould the faid hoftage come to die, or to defert, or 
** that the faid privateer fliould perifli, or be taken witli 
«* the hoftage on board, tuitl^ut which condition the cap^ 
** tatti of the faid privateer would not have conjented to the 

<* above 
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** niove ranfomj nvhich^ in all cafes nuhatfoevery fliall be well 

** and truly paid. — (Signed) Robert Cortiu. Thomas Fin- ^ 

*^ chett. John Butler:' Cornu 

That the value of the Dolly^ and her cargo then on againft 
board, amounted to the fum of 1300/. contained in the Black- 
ranfom bill. That the faid fhip, after her capture, and äurne, 
having been ranfomed, was fet at liberty, and, afterwards, 
arrived fafe at her deftined port of Liverpoole. That, on 
the 16th of June 1780, the Princejfe de Robecq was taken at 
the hcighth of Tarmouth^ by two frigates belonging to the 
King of Great Britain^ with Butler the hoftage on board, 
and carried as a prize into an EngUß port. That at the 
time of the capture of the privateer ^ the faid ranfom bill was 
9n boardy but 'was not delivered up to the captors^ nor was 
the fame ever poffejfed by them. That, at the time of the 
capture of the Dollyy and at the time of the capture of the 
privateer, there was an open war between the King of 
Great Britain and the French King. 

Law, for the Plaintiff, — The queftion is, whether the 
recapture of an hoftage given for fecuring the payment of 
a fliip's ranfom, operates as a recapture of the (hip itfelf, 
and deftroys the contraft, notwithftanding an exprefs 
ftipulation to the contrary in the ranfom bill. The only 
cafe on this fubjeft which is to be found in the courts of 
common law in this country, is that of Ricord v. Betten^ 
ham {a)y and that cafe feems to be fo decifive, that it will 
be neceffary for the counfel on the other fide to 
queftion fome of the doörines there eftabliftied, — i. The 
firft obje£lion to this aöion is, that the plaintiff being an 
alien enemy, the contraft is void. But the objeftion of 
war to the validity of a contraft, is not univerfal. States 
at war with one another may contraft for the exchange 
of prifoners, 55*r. ; and individuals, for ranfom, £5*r. The 
power of the individual to contraft, is the fame with that 
of the ftate j with this exception, that he cannot make 
a contraft prejudicial to the in te reft of the ftate of which 
he is a member. This doftrine is recDgnized by the 
writers on the law of nations, and, if fuch contrafts have 
(as thofe writers allow) a moral obligation, the law will 
give them a legal and compulfory obligation.— 2^ It will 
be contended, that the Contraft of ranfom depends on the 
hoftage, and is fo interwoven and connefted with the [ 644 J 
pledge, that the recapture of the one difchargcs the other. 
But it was decided in Ricord v. Bettenham^ that the death 
of the hoftage did not difcharge the contraft ; that the 
party trufts to two fecurities, and though he lofes one, 
the other continues. In order to difcharge the contraft 
by the lofs of the pledge, there muft be an exprefs agree- 
ment 

[a) B. R. M. 6 GtQ. 3. 3 Burr. 1734, Since reported, i Blackß. 563; 

P4 
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178 1, xncnt for that purpofc, and, here, there is a direft ftipu- 
lation to the contrary. This is eflablifhed, not only by 
the decifion in Ricord v. Bettenham^ but alfo by two 
cafes there cited, viz. Sir Join Ratclijfw, Davies {a)j and 
The South Sea Company v. Duncomb [b). A dißutn of AIol- 
loy was relied on in Ricord v. Bettenhaniy where he fays, 
"' If hoftages are taken, he that gives them is freed from 
•^ his faith •, for that, in receiving hoftages, he that receives 
*< them hath relinquiftied the affurance which he hath 
** in the faith of him who gave them (r)." But that 

fiaflage relates to hoftages between ftates, not individuals. 
t is in the chapter on alliances between Princesy between 
whom, a regard to the hoftage, and the dread of each 
other's power, is the only fecurity for the obfervance of con- 
traös. It may be argued, that, the privateer being taken 
with the hoftage and bill on board, this amounted to a 
rccaptufe, and the ranfom bill became the property of the 
captor. I anfwer, that the rights of fpoliation are odious, 
and not to be extended to any thing not abfolutely feized 
and reduced into pofTcflion 5 and for this there is an ex- 
prefs authority in Grctius : *• £x eo quod dixifiiuSy-^-^cap^ 
*^ tivcs noßros fervos non ejfe^ — ßquitur^ cejfare iilam acquis 
** Jttionem univerfalem qtiam acceffionem ejfc dominii in perfonani 
** diximus alibi, Non aliay ergOy captori acquirentur quain. 
** ^«^ fptcialiter apprchendcrit ; quarey ß quid clam fecum 
** habet captivuSy non erit acquifitum^ quia nee po/jejjum,** 
And he, afterwards, confiders fuch concealed property, 
as fo very far from being acquired by the captor, that he 
fays, *^ Cut conßquens eßy ut res eo modo cilata ad redemp* 
** tionis pretium ßlvendum prodtjfe pojßty quafi retento do^ 
•* minio (d )." Perhaps it may be faid, that, by the law 
of nations, the captor might take the life of the captive, 
and that, in confideration of his departing from that right, 
the captive relinquiihes all property in every thing on 
board. But the law of nations is not fo. It authorifes 
C 645 ] no cruelties but what may be neceffary to fecure the cap- 
ture ; and, independent of the general law of nations, 
there is an exprefs ftipulation on tliis fubjeft between 
J^rance and England in the treaty of Utrecbty which was 
copied from the marine treaty with Hollandy of 1674. — 
(Lord Mansfield faid, that claufc in the treaty related only 
to captures in time of peace for contraband trade \ but 
that the law of nations was as ftatcd by Law, J — ^The 
ranfomed (hip has hud the whole benefit of the ranfom. 
If fhe had been taken again, the law of France would 
have protefted her againft fuch fecond capture, unlefs fhe 
hgd been out of her courfe, or beyond the time ftipulatedl 

by 

{a) B. R. r. 8 Jae, I. 2>/a;. 178, 9. {d) Grot, de Jur. Bdli. L. 3. O ZU 
{b) B. R. M, 5 G.o. 2. ? Sir. giQ, 5 ^8, 
(0 Moll.B.i. f. 8. 5 7, 
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by the bill. This appears from Valin^ Commentatre fur 

VOrdonnance de la Marine {h) [as cited in Weßett on 

Infurance (r)]. There is a very curious qucllion agitated Cornu 
by ^iintil'tan {d ), and referred to by Puffendorff [e\ which againft 
bears a near analogy to the prcfent. It is, How far aa Black- 
intereft in a loan, or, more properly, how far a right äurkje- 
to vacate and extinguifh a contratl made between third 
perfons, can be acquired by war ? ^mnU'tan ftates a cafe, 
which he fuppofes to have been argued before the college 
oi Amphicfyons. The cafe was, that Alexander the Great 
upon taking Thebes^ found an inftrumeiit of obligation, 
from the Ihehans to the T/jeJpilianSf for loo talents. The 
Theßtliafu then ferved in Alexander's army j and he, as 
a reward for their fervices, gave them up this inftrument. 
Th^ Thebans are fuppofed to have afterwards recovered 
pofleflion of their own country, and to have demanded the 
debt before the Amphißyom. The arguments on the part 
of the demandants are Hated very ingenioufly in ^ii?t^ 
tilian^ and an anfwer is attempted to be given to thofe 
arguments in Puffendorff. One of the arguments, how- 
ever, to which Puffendorff gives no anfwer, and which 
ftrikes me as particularly applicable to the prefcnt queftion, 
is this : '* Non in tabulis eje jus :" That the exiltence of 
the right did not depend on the inftrumtnt which was the 
evidence of it. To apply this to our cife, I would fay, 
the right to the ranfom does not depend on the poflbflion 
of tiiC ranfom bill. Though, if it did, we are in pof- 
feffion of it i and, therefore, are in that lituation in which 
the Ihebam would have been, if an accident had reftored 
to them the pofl'ciTion of that inftrument of which Alexan^ 
der deprived them. But the bill is evidence of, not ef- 
fential to, the right. If \t had been loft, or deftroycd, r g^g -i 
a court of equity would have enforced the contraft ; and, 
if the original agreement had been merely verbal, an 
a£lion would have lain upon it. There feems to be no 
afTignable difference between the capture of a ranfom bill, 
and that of any other abfolute engagement for the pay- 
ment of money ; a bond, for inftance. And yet, it will 
fcarce be contended that the captor of a veffel, on board 
of which a bond is found, acquires any property in the 
contra£l fecured by that bond ; or that, by delivering up 
the bond to the original obligor, he difcharges all the 
remedies of the obligee againft the obligor. Had the bond 
been loft or deftroyed in the cafe I fuppofe, or the ranfom 
bill in this, a court of equity would have enforced the 
contrail they contained. A doubt arofe, at the trial, 
whether the fpecial claufe in this bill, and which is not to 
be found in tlie ranfom bill in the cafe of Riccrd v. Bet- 
^ tenhrtm^ 

(i) 2 Falin. 288. {d) De Inßit, Orat. L. 5. c. 10, 

(i) Tnk Kanjomy p. 442, {g) i. 8. c. 6, § 23. 
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1 78 1. tenham^ was not infcrted by the captain, after he went 
l_ _ ^ to fea, and without proper authority. Your Lordftiip 

Cor NU defired that an enquiry fliould be made into that matter 
agaiQft before the cafe ihould be argued ; and we have a certifi- 

Black- cate from the officers of the marine at Dunkirk^ declaring, 

JURKB* that, to their knowledge, the claufe was in the ranfom 
bill before the (hip failed. — (He read this certificate.) — 
There has been no cafe like this decided at the Commons. 
In Auguß 1779, Several Ettgliß veflels had been taken by 
a French privateer called Le Prince de Robccq. This priva- 
teer was afterwards captured by an Englifh veflel, ii/ith the 
hoßagcs and ronjlm billsy and the owners of the Englißj 
vell'els were condemned in falvage. But the matter was 
not litigated, and the payment of the falvage was made 
before condemnation, to fumifli an anfwer to any claims 
which miglit be made for the ranfom- There was another 
cafe of a capture by the fame privateer, Le Prince de 
Robecqy which was contelled •, that of the George {5* JVt7/j. 
There, at the time when the captor was taken, the bill 
was on board, in a cheft, in the cabin where the hoftage 
alfo was confined during the aftion ; but it was not found 
by the captor after the engagement, nor did any body 
know what was become of it. The court of Admiralty (^7) 
decreed falvage to the amount of * of the value of the 
ranfom bill, ** ßir the recapture thereof;^ and of the hoßage (^)." 

J 6^7 ] To ground that determination, they muil have prefumed 
a complete capture of the bill itfelf, and that it had af- 
terwards been loft. But, here, that cannot be prefumed, 
becaufe this ranfom bill exifts, and was aftually produced 
in court at the trial. 1 come now to confider the ftatutc 
of 19 Geo, 3. r. Ö7. § 44. Independent of that ftatute, 
every thing taken from the enemy belongs to the ftate [i]. 
To bring the ranfom bill within that (tatute, the recap- 
tors would be bound to fhew, that, at the time of their 
taking the French veflel, it came under the defcription 
of *^ fhip or goods belonging to fome of his Majefty's fub- 
*^ jcös," and was before taken by his Majefty's enemies. 
But this defcription cannot apply to the hoftage, nor to a 
ranfom bill which firft arofe out of the capture, and never 
was the property of any of his Majefty's fubjedls. 

Wood^ for the defendant, — There is no* cafe on the 
fubjeft, except R'tcord v. Bettenham, I do not mean to 
queftion the authority of that cafe, nor the principles upon 
which it was decided. But, there, the hoftage was car-r 

ried 

\n) 1 0th Feb, 1780, Inglis la others men law, the fubjedl is entitled to the 

V. Fail. property of what he takes from the 

{b) Thefe were the words of the enemy." In Morrough v. Corny ns, E. 

fentence. 21 Geo, ^. B, R, i Wit/, 211. 213. and 

[1] f^ide Wright Juftice's opinion, he cites the Är^/^^r 102. 6, and Bro. 

to the contrary; and «' That, at com- Tit. Property, pi, 18. 38. 

1% 
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ried into the enemy's dominions, and there died ; and it 

would be extremely hard indeed, if, becaufe the a6l of _ 

God has deiiroyed one fecuvity, the other fliould be Cor nu 

annulled. In this cafe, neither the ranfom bill nor the againft 

holtagc ever reached the territories of the enemy. It is Black- 

a clear principle, that, till then, whatever has been gained burne. 

by capture, may be recovered by recapture. If the prize 

itfelf had been retaken, the property of the captor would 

liave ceafed, and, the ranfom bill and holtage being put 

in the place of the prize, the fame rule fhould goyeni 

both. 1 have enquired, and find, that it is the received 

opinion at the Admiralty, that the capture of the hoftage 

and ranfom bill annuls the contraft. There have been 

many decrees for falvage, befides that in the George i*f 

Ntlly. In that cafe, the defence was, that the ranfom 

bill was not feized, but the court decreed falvage and 

coils J and there has been no appeal. The under-viTiters 

univerfally underftand, that, in cafes of this fort, they 

are only to* pay the falvage. If the ranfom bill remained, 

in all events, a complete fecurity, it woulxl follow, that 

both that and the hoftage ought to be reftored by the 

Admiralty, in cafes where they are taken. There would 

be inftrudlions given to our commanders of men of war, 

and letters of marque y not to touch them. As to the [ 648 Q 

fpecial claufe in this ranfom bill, I underftand it is quite 

new, and was never heard of till the prefent war. It 

was fabricated in Nciv England^ and adopted by \\\t French» 

But it is a fraud on the general policy of this country, 

as it tends to difcourage cruizcrs, by depriving them of 

the advantages arifing from recaptures, and, therefore, the 

court will net give it effeft. The infertion of it furnilhes 

an argument, that the parties underftood, that, without 

it, by the taking of the hoftage, the contradl would have 

been difcharged. The concealment of the bill by the 

French captain was fraudulent, for there was an implied . 

duty in him to deliver up every thing. The ftatute of 

19 Geo, 3. [a) requires all papers to be fent to the 

Admiralty, and the captain toojc an oath, that all papers 

had been delivered up. At any rate, the bill having been 

on board the fliip when fhe was taken, was, like every 

thing eile in the (liip, taken at the fame time. 

Laivy in reply, obferved, that if fuch oath as IVood 
had mentioned, was adminiftered to the captain, it was 
witliout authority •, and Lord Mansfield faid, there was 
nothing concerning any oath ftated. Law alfo obferved, 
that the claufe alluded to in the ftatute of 19 Geo. 3. 
only related to ftiip's papers. 

Lord Mansfield, — It is found policy, as well as good ■ 

moralitv, Lo keep faith with an enemy in time of war. 

This 
{a) C. 6j. § 2U 
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This IS a contraft which arifes out of a ftatc of hoftility, 

^ and is to be govenied by the law of nations, and the 

Cor NU eternal rules of juftice. The additional claufe is particu- 
againft larly adapted to this cafe. There is no pretext to im- 
Black- peach it, on the ground of fraud or extortion. The bill 
•URNE, was regillered before the French fhip failed, with this 
claufe in it. Nor does any inference arife, from its in- 
fertion, that the general law was underftood to be other- 
wife ; for it is, alfo, ftipulated, that the death of the 
hoftage ihall not vacate the contra£l, which ftipulation 
the parties muft be prefumcd to have known to be .uii- 
neceflary, becaufe the decifion in Ricord v. Bettenham was 
notorious over all Europe. Learned lawyers were written 
to on that occafion, both in France and Hollandy and 
Mr. Jußice Blackstone fliewed me fcveral letters he had 
received from abroad, on the fubjeft. It is faid, that, 
by the law of nations, the recapture puts an end to the 
ranfom bill ; and the argument is, that the court of 
£ 649 ] Admiralty decrees falvage for retaking the ranfom bill. 
But what are the cafes brought to prove this pofition ? 
None of them were litigated but the laft, and, there, no 
ranfom bill was forth-coming. Upon what was falvage 
given in that cafe ? They feem to have millaken the 
nature of falvage. They feem to confider it as a debt 
which may be exafted. But no man can be compelled 
to pay falvage, unlefs ne choofes to have the property 
back. They have confounded diftindl: fubje6ls. What 
is the eighth part of a ranfom bill ? Can the eighth part 
of an hoitage be claimed as falvage ? Could the receptor 
make ufc of the ranfom bill ? Could he bring an a^iou 
on it in the foreign captain's name ? When the owner 
gets poflcirjou of the ranfom bill, it may be a differ -nt 
confideration. But the prefent cafe is clear on two 
grounds, i. The fpccial claufe is decifive ; and, 2. Inde- 
pendent of that claufe, there never has been any capture 
of the ranfom bill. The authority from Grotius is very 
ftrong on this laft ground. 

WiLLES, and Ashhurst, Jußiccsy of the fame opi- 
nion. 

BuLLER, Jußiccy of the üime opinion. — ^The laft ground 
goes all the length ; for the bill was never taken. 

The Poßca to be delivered to the plaintiff [i]. 

[1] A fubfequent cafe upon a ran- defendants. Afterwards, Lord Mans* 

fom bill, 'viz.. Antkon v. Fijbcr & ano- field direfted, that it (hould bo again 

thery which is now depending for the argued by a civilian on each fide, and, 

judgment of the court (a), came on in Trinity Term^ 22 Geo. 3. on Friday 

for argument in Laßer Term, 22 Geo. the I4tli of June^ Dr. Wynne y the- 

3. when it was fpül:cn to by Lai'Jt King^s Jd<vocaie, was heard for the 

for the plaintiff, and Bald<win, for the plaintiff, and Dr. Scott , for the de- 

^^^^^^^^^^^^^^^^^^ fcndants» 

(/?) Vacation :Utcr T, zz Ceo, 3. 
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fendants. In that cafe, the ranfom 
bill declared on was in the fame form 
with that in Cemu v. Blackhurm. Be- 
fides the general ilTue, the defendants 
pleaded» Tpccially,— That> after the 
ranfom of their (hip, (The Peace,) the 
captor's (hip, C*^iK. a French piivatecr, 
called Le Comptt de Guicbcn^) while 
cruifmg with the ranfom bill and hoilage' 
on board, and before tiie captured fhip 
or the raniom bill or hoftage had been 
carried to> or wiÄiin, any part of the 
dominions of the Freuoj King, was 
taken as a prize, by the Aurora, an 
Englifn fhip of war, and, with the ran- 
fom bill and hoftage, brought into Eng- 
land: That the captain of the Aurora 
requefted the captain of the French (hip 
to deliver up all the ran(om bills and 
papers which were on board his (hip 
when it was taken, but that he did 
not deliver up the ranfom bill in quef- 
tion, but fraudulently and deceitfully 
concealed and withheld it, and falfely 
and fraudulently declared that he had 
delivered up all the ranfom bills which 
were on board when his (hip was taken : 
That, before the a^ion brought, the 
French (hip was condemned as lawful 
prize.— There was another fpecial plea 
of the fame import, but not mention- 
ing the hoftage. The plaintiff de- 
murred to both the fpecial pleas, and 
afligned for caufc, that they amounted 
to the general ijTiie. — That point, how- 
ever, was little relied on, and feemed 
to have no weight with the court. The 
main quelHon argued was the fame as 
in Cornu v. Blackburne, Dr. Scott, be- 
fides the former point, (-vix. that the 
a(flual or virtual recapture of the ran- 
fom bill annihilates the contradl, or 



I781. 
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againft 
Black- 
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rather^ as Pr. Scott put 
it, transfers the right 
from the original captor 
to the rccaptor,) con- 
tended, that * aue(tions 
on ranfom bills arife 
out of matter of prize: 
arc to be decided by 
theyÄ/^///; and,tliere- * C 650 ] 
fore, are not triable 
in this court, but belong excludvely 
to the court of prize. To this Dr, 
Wynne anfwered, that, though the con- 
trad of ranfom happens to be con- 
neded, in point of time, with the cap- 
ture as prize, it does not nece/Tarüy 
arife out of it, but is, in truth, 2 
mere fimplc contradl of fale, between 
individuals, v^-ho, at the time, and for 
the purpofe of the contrad, are con- 
fidered as not being the fubjeds of 
hoUile ßates. A great variety of new 
authorities were cited, chiefly from 
foreign writers, and particularly many 
pa(rages in fW/«'s Commentary on the 
French Ordinance of 1681J which had 
been pointed out by Lord Mansfield, 
when he direded that tlie cafe (liould 
be argued by civilians. Moft of thofc 
pa(rages, as far as /'W/«'s opinion goes, 
are in favour of the pofition, that the 
recapture of the ranfom bill puts an 
end to the claim of the captor. In one 
place he fays : — •* Si le preneur eß fris 
•* lui-mane a'vee le billet de ran f on, il 
*' perd/a rancon a^vec Jon proper na^ire, 
'* et le tout pajfe an preneur dont il eß 
*< laconqucte.** zVal. Liv. 3. Tit. 9. 
Art. 19. p. 286. [1132]. tJ'FoT 
more concerning the Law of Ranfoms, 
^ide Tates v. Uall, B, R. M, 26 Geo. 
3. 1 Term Rep, 73 to 81. 

By 



[f 132] In Michaelmas Term, 23 
G^o. 3. Ant hon V. Fißer (lood for judg- 
ment, when Lord Mansfield delivered 
his opinion in favour of the plaintiff; 
but iniles, SLXxdBulIcr, Jufticcs, think- 
ing the courts of common law had no 
jurifdiclion, and that that objedlion 
might be taken, although not particu- 
larly pleaded, and Aßjhurfi, Jullicc, ex- 
pre(ring doubts on that point, judg- 
ment was, pro forma, given for the 
plaintiff, in order to give an oppor- 
tunity of bringing a writ of «yror. 

»3 



This was afterwards done, and, in M. 
25 Geo. 3. by tiie unanimous opinion 
of all the Judges of the Common Pleas 
and the Exchcnucr, — who concurred in 
holding, that an alien enemy cannot, 
by the municipal law cf this country, 
fue for tne recovery of a right claimed 
to be acquired by him in adual war, 
— the judgment given in the court of 
Kir.g^s Bench was revcrfed. Vide Po- 
re au V. Hartley, B, R. T, 23 Geo. 3. 
t^ Gifi'v. Mafcn, B. R, H. 26 Geo. 3. 
I Term Rep, 84, 85. 
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By 22 Geo, 3. c. 25. 
it is cnadcd, " That 
it (hall not be lawful 
for any of his Majef- 
ty's fubjedts to ranfom, 
or to enter into any 
contrail or agreement 
for ranfoming, any (hip 
or veflel belonging to any. of his Ma- 
jcfty's fubjedls, or any merchandizes 
or goods on board the fame, which 
ihalfbe captured by the fubjedts of any 
ftatc at war with his Majefty, or by anv 
perfons committing hoftilities againft 



hi§ Majelly's fubjedls" (§ 1.). By § t. 
*' ail contradls and agreements which 
fhall be entered into, and all hiWs, 
notes, and other fccurities, which Ihall 
be given by any perfon or perfons for ' 
ranfom of any fuch (hip or veifel, or 
of any merchandize or goods on board 
the fame, (hall be abfolutely void in 
law, and of no e(Fed whatever." And, 
by § 3. a penalty of 500/. is givtn to 
the informer, for every offence againft 
the a6t. This ftatifte has put an end 
to all queftions> in future, on the law 
of ranfoms. 



Eddie agalnß Davidson. 

^TpHE defendant was partner with one Blnile, againft 
-*- whom a commiinon of bankrupt had iiTucd, but, be- 
fore the bankruptcy, the plaintiff had fued out execution 
on a bond of the defendant's, for 700/. and the flicriiF 
had levied on the partnerfliip elTefts. J5/r/;/V's afTignces 
obtained this rule, to (hew caufe why the (lierifF Ihoukl 
not pay them a moiety of the money ariling from the 
fale of the goods fo taken in execution, upon an afßdci^ 
vit of Biniie'sj that he was entitled to an equal fliare of 
the partnerfliip eiFcös, as* partner with David/on. The 
plaintiff 's affidavity on (hewing caufe, denied that Biniie 
|iad an equal * (liare in the partner(hip effeös, and dated 
that he had embezzled the joint (lock to a coiifiderable 
amount. 

The court direfled that it (hould be referred to the 
Maftcr to take an account of the (hare of the partnerfliip 
cfFccls Xo which Birnic was entitled ; and that the (heritf 
fliould pay a part of the money levied, equal to the 
amount of fuch (hare, to the afTigiiees [1]. 

The Attorney General^ and Douglas^ for the plaintiff.— 
H(nvorth and Bower^ for the airignecs. 

[l] Vide Bachurß v. Clinkardy B, alfo, Sk'zpp v. Harwood^ Cane. 1 747, 

R. M. % IV, &c M. 1 Shonu, 173. and mentioned by Lord Mansfeld, Ccntjp. 

Hexdon v. kleydon, B. R. M. 5 /T. & 449. 
M. X SalA. 392. [t 133]. ß* Vide, 



Monday, 
X4th May. 

If on an exe- 
cution againft 
one of 'two 
partners, the 
partner(hip 
goods are 
taken and 
fold, the (he- 
riff is to pay 
over to the 
other a (hare 
of the pi-o- 
ducc propor« 
tioucü to liis 
(hare m the 
paitnerihip 
cfFcas. 

*C65I ] 
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Payne and Others againß Bacomb. 

THIS was an aftion of aßimpßty tried on the laft 
Home Circuit, before Ash hurst, Jußtce. — The firft 
count of the declaration fet forth a fpecial agreement, by 
which tlie defendant undertook to contribute to the ex- 
pence of a fuit for tithes then depending in the court of 
Bxcheqtier, To this was added a count for money laid 
out and expended ; and another upon an itifimul compu^ 
iSfl^/,-^The plaintiffs endeavoured to prove the agree- 
ment, but failed -, upon which they were going into evi- 
dence on the general counts. — Tlie Judge would not per- 
mit this to be done, and dire£^ed a nonfuit.— The cafe 
now came on in court, upon a rule to fliew caufe why the 
nonfuit fliould not be fet afide, and a new trial granted, 
on the ground of a mifdireftion. 

Lord Mansfield, — ^This was formerly the rule, when 
the fashion was, to lay hold of a nonfuit wherever it could 
be done. When I went the Weftern Circuit, a cafe of 
this fort came before me. I was ftrongly inclined againit 
the praftice, and permitted the plaintiff to go into the 
general counts, and I confulted Sir Eardley Wilmot, 
who went the circuit with me, and he approved of it [i]. 
It was afterwards mentioned to the other Judges, who 
concurred with us in opinion. 

The rule made abfolute. 



Wcdncfday, 
1 6th May, 

Though a 
plaintiff fail 
m proving a 
fpecial agree« 
mcnt in of* 
jumpßty he 
may go into 
evidence on 
the general 
counts. 



[i] His LordOiip probably meant 
Ifarris v. Oke, IVinch, Summ. Affizes, 



1759. Lavj ofNißPriusy Ed. o£ 1775. 
p. 139. 



Whitcomb oga'wß Whiting. 

jr\ECLARATION^ in the common form, on a pro- 
*-^ miflbry note executed by tlie defendant j Pleas ; the 
general ifTue, and non ajfumpftt infra ßx anms ; Replica- 
tioriy affumpftt infra ßx annos. The caufe" was tried be- 
fore HoTHAM, Baron, at the laft Alfizes for Hampßire. 
The plaintiff produced a joint and feveral note executed 
by the defendant, and three others •, and, having proved 
payment, by one of the others, of intereft on the note, 
and part of the principal, within fix years, and the Judge 
thinking that was fufficient to take the cafe out of the 
ftatute, as againft the defendant, a verdidl v/as found for 
the plaintiff. 

On Friday, the 4th of May, a rule was granted to 
fhevv caufe, why there (hould not be a new trial, on the 
motion of Lawrence, who cited Bland v. Haßcrig {a) \ 

and| 
{a) CB.H. I 6c 2 fF, Si M. 2 Fcnir. iji. 



[ 652 ] 

Thurfday, 
J 7 th May. 

The acknow' 
ledginent of 
one out of fe- 
veral drawers 
of a joint and 
feveral pro- 
roiifory note, 
takes It out 
of the flatute 
of limitations^ 
as againft the 
others, and 
may be giverf 
in evidence 
on a feparate 
aflion againil 
any of the 
otiieis. 
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1781. ^"^> *^'s day, in fupport of the application, he contended, 
y^ - - __^ that the plaintiff", by fuing the defendant feparately, had 
Whi j Ci)MB treated this note exaftly as if it had been figned only by 
ügainll the defendant ; and, therefore, whatever might have been 
Whit 1 KG. the cafe in a joint* action, in this cafe, the a£ls of the 
other parties were clearly not evidence againft him. The 
acknowledgment of a party himfelf does not amount to 
a new promife, but is only evidence of a promife. Thiff 
was determined in the cafe of Heyltn v, Haßings (li)y re- 
ported in Salkeld (f ) & 1 2 Modern (rf) ; and, in Hemings 
V. Robin/on {e)y it was decided, that the confelfion of no- 
body but a defendant himfelf is evidence againft him. 
That laft cafe was an aftion by an indorfee of a note, 
againft the drawer, and the plaintiff proved the acknow- 
ledgment of a tneftie indorfor that the indorfement on the 
back of the note was in his hand-writing 5 but the court 
was of opinion, that this was not evidence againft the 
drawer, but that the indorfement muft be proved. It 
would certainly open a door to fraud and coUufion if this 
fort of evidence were, in any cafe, to be admitted. A 
plaintiff might get a joint drawer to make an acknow- 
ledgment, or to pay part, in order to recover tlie whole, 
although it had been already paid. 
C 653 ] Lord Mansfield, — The queftion, here, is only, whe- 

ther the aöion is barred by the ftatute of limitations. 
When cafes of fraud appear, they will be determined on 
their own clrcumftances. Paymefit by one, is payment 
for all, the one aöing, virtually, as agent for the reft ; 
and, in the fame manner, an admiflion by one, is an ad- 
miffion by all ; and the law raifes the promife to pay, 
when the debt is admitted to be due. 

WiLLES, Jußicey — ^Thc defendant has had the advan- 
tage of the partial payment, and, therefore, muft be bound 
' by it. 

AsHHURST, and BuLLER, JußtceSy of the fame opinion. 
The rule difcharged [i] [f i34]* 

{J)) B* R, H, 10 Will, 3. could not have judgment againft that 

(r) I Sa!k, 29. defendant who wa/ found to have pro- 

{d) iz"^. mifed within the fix years. — That cafe 

{e) C, B, M, 6 Geo, 2. Barnes Qtp may be explained on the manner of 

Ed. 436. the finding ; for, as the plea was joint, 

[i] The cafe of Bland v. Haßcrig, and the replication muft have alleged 

{Qiitd fitpra, p. 652. Note {a),) was ^ joint uHdertaking, the verdidl did not 

a joint adion againft four : the pka^ find what the plaintiff had bound him- 

the ftatute of limitations ; and a vtr- felf to prove. But, according to the 

diiJ, that one of the defendants did af- principle in this cafe of Whitcomb v. 

fume within fix years, and that the Hhiting, the jury ought to have con-' 

others did not ; and it was held, by ixdcred the promife ot one as the pro- 

Pollexfen, Cb, J, Po^vell, ^iXidi Rokehy, mife of all, and, therefore, (hould have 

(againft Fentris,) that the plaintiff found a general verdiä againft all. 

[t »34] 
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[f 134] The following cafe was ar- 
gued and determined, B. R, H. 23 
Geo, 3. 

Carvick v. Vickery. 

This was an aftion by the indorfce 
of a bill of exchange, which was in 
the following form : 

" Mr. Abraham Pickery ^ 
Two months after date, pleafe to 
pay to us or our order the fum of, C5V. 
John Mayd'vccll 
John MaydiMelir 
It was indorfed thus : 

" Jn. MaydnvelL 

Holionvay,^* 
The Maydiuells were father and fon. 
The indorsement was by the fon. They 
were admitted not to be partners. The 
bill, when due, was prefented to the 
defendant, and accepted ; and, at the 
time of the acceptance, he wrote upon 
it» a diredion to his banker to pay it. 
The caufe was tried, at the Sittings 
after M. 23 Geo, 3. at Guildhall ^ be- 
fore Lord Mansfield, who nonfuit- 
ed the plaintiiF, becaufe there was not 
an indorfement by both the parties to 
whofe order the bill was made payable. 
In //. 23 Geo, 3. Uoivcrih obtained a 
rule to ihcw caiiie, why there fiiouid 
not be a new trial ; and the cafe was 
argued, on Saturdm-, the ill of Fc6- 
ruary 1703, by U allcccy and Lawt 
for the defendant, and Hoixcrth, and 
Wood, for the plairiiifF. 

In fupport of the nonfuit, it was in- 
fixed, that it Wis clear, when two or 
more perfons are the payees of a bill 
of exchange, (vvhich in this cafj the 
drawers were,) aiii there is no part- 
nership between them, the indorfe- 
ment of one will not bind the rell, nor 
make the bill negotiable. The only 
reafon for the names of both the fa- 
ther and the fon appearing to this bill, 
muft have been, to prevent its being 
paid without the joint order of both. 
Even if the indorfement had been fpe- 
ciiUy by the one, to pay for himfelf 
and the other, yet, without evidence of 
a partnerfhip, the other would not have 
l)cen bound. The firft promife of the 



Whitcomb 

againft 
Whitino. 



accq>tor was to pay to 
the order of tnuo, and 
a new promife to pay 
to the order of one 
could not be raifed, 
without a confldera- 
tion. It would be a nudum paQum. 
Indeed, where there is a partnetlhip, 
the acceptance of one partner does not 
bind the others, unlefs the bill con- 
cerns the partnerlhip trade, r g- . "i 
This was determined in the ^ ^^. •* 
cafe of Pinkney v. Hall (a) . The ftme 
thing mull hold as to indorfements« 
If there is no cafe exaftly on the fob- 
je6l, it is becaufe the matter has never 
been doubted. H'bitcomb v. Whiting 
may be cited on the other fide ; but it 
is not ad idem. The ftatute relative 
to promiiFory notes (^) only enables 
fuch fer-vanf or agent as is ufually en- 
trufled by the principal, to bind him 
by his (ignature (r). A partner's iig- 
narure bmds the partnerihip upon that 
ground ; for every partner may be 
confiJered as an agent for the reft of 
the partnerlhip. 

On the other fide, it was argued, 
that two perfons, by joining in the 
fame bill, hold themfelves out to the 
world as partners and, therefore, for 
that purpofe, arc to be treated and 
dealt with as fuch. It appears by 
the evidence, that the acceptance and 
order to the banker were after the in- 
dorfement ; that order, therefore, a- 
mounted to a recognition of the power 
of the one to bind the other. Befid ;s, 
the fon had the cuftody of the bill, 
which implied an authority from the 
father to negotiate it. — They cited 
Whitccfnh V. Whiting, 

Lord Mansfield,— I have looked 
into that cafe, and do not think it ad 
idem. The general queftion is of 
great importance, o^/ä. Whether an 
undertaking, by a bill of exchange, to 
pay A. and B. is an undertaking to 
pay A. or B. We will, therefore, take 
fome time to confider of it. As to the 
order to the banker, it fcems to me 
nothing more than a direftion to pay 
to perfons properly authorized. 

WiLLEs, Jv/^iVf, — I incline to 

think 



(a) B, R, 8 W. 3. I SalJ^. 126. 
(h) 3 & 4 Jnn, <» 9. 
Vol. II. ' 



(0 ^ »• 
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Whitcomb 

againft 
Whiting. 

indorfemcnt. 



think the order to the 
banker a recognition of 
the indorfement. 

Ash HURST, Juf- 
ticti-^X do not think 
the order acknowledges 
the authority of the 
If the banker had af- 
terwards difcovered that the indorfe- 
ment was forged, he might have re- 
fiifed payment. — (V/allacc had men- 
timed a cafe from Briflol^ of a draft 
on Mefirs. Hoares accepted by MeflVs. 
ChiUsf where that happened.) 

B u L L E R , Juflicey'-^l think the or- 
der to the banker makes no difference. 
But it feeras to me, that, when a bill 
goes out into the world, the pcrfons to 
whom it is ncgociatcd arc to colletl 
the ftate and relation of the parties 
from the bill itfclf. If they appear 
on the bill as partners, ^t may be of 
Icfs public detriment to fubjeft them 
to the inconvenience of being treated 
as fuch, than to permit them to deny 
that they arc fo. 

The court took time to deliberate, 
till Ttte/day\ the 4th of February, when 
Lord Maksfield delivered their 
tmanimous opinion, that the May Jive/ Is, 
by making the bill payable *' io our 



order, ^^ had made therafelves partners 
as to this tran faction. 

The rule made abfolute. 

At the enfuing Sittings, at GuiU- 
hall, on Monday, the 3d of March 
1783, the new trial came on, before 
Lord Mansfield, and a fpecial 
jury ; when Wallace, for the defend- 
ant, ftated and offered to prove, that, 
by the univerfal ufage and under (land- 
ing of all the bankers and merchants 
in London, the indorfement was bad, 
bccaufe not figned by both the payees. 

Htrworth, on the other fide, object- 
ed to any evidence of that fort ; in- 
fifting, that the point was a queftion 
of law, and had been decided by the 
court. 

Lord Mansfield faid, he did not 
think the que {Hon was fo decided 
as to preclude the evidence offered ; 
and, therefore, over-ruled the objec- 
tion. 

Wallace then called Mr. Goßing, an 
eminent banker, to prove the ufage ; 
but the jury, una *voce, declared they 
knew it perfedly to be as he had fta- 
ted it ; and, without hearing the wit- 
nefs, found a verdift for the defend- 
ant. 



•C6js ] 

Friday, 
iSth Ma). 

A perfonal 
reprefcntativc 
having found 
among the 
papers of the 
deceafed a 



mortgage 
deed, and 
having aflign- 



Bree againß Holbech. 

iN an aftion of ajfumfjit for 20C0/. had and received 
•■• to the plaintitf *s ufc, — ^The defendant having pleaded 
the general iflue, and the ftatute of limitations, — ^The 
plaintiff replied ; * That the writ was fued out on the 22d 
of Augtiß 1780; that, on the i8th of February 1773» 
the def;indant alTerted and allivmed, that there was an in- 
denture of mortgage, dated the 24th of June 1 7Ö8, mad^ 
edlt'morc than ^^ uientioned to be made^ between F, and S, of the one part, 
fix years ago and W. H. (the defendant's uncle,) on the other, for a 
for the mort- t^^^ of years, granted to the (iiid W, H. as a fecurity 
fftnroTn^ffand ^^^ ^^^ payment of 1200/. M'ith intereft 5 that the defend- 
reciiine in the »"t then further aiferted and affirmed, that, after making 
deed ot af the faid indenture, W, H, died ; that the defendant was 
fignmcnt that j^jg adminiflratoi with the will annexed, and there was 
It WHS a mort« « 

gage deed ^^^ 

inade or mentioned to be made between the mortgagor and mortgagee for that fum, the 
affignee (liall not recover back the mortgagee money, although it fhall turn out that 
the mortgage was a forgery, and that the affignee did not difcover the forgery till with- 
in fix years before he brings bis action, unlcls the aflignor knew it to be a forgery. 

II 
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taue to him, as adminiftrator, the faid principal fum on 
the faid fecurity ; that the plaintiff, relying on thefe af- 
fertions and affirmations, advanced 1200/. to the defend- Bree 
ant, on his executing an indenture of affignment, on the againft 
faid iSthof February i773> which recited the mortgage, Holbech; 
and purported, for the confideration of the 1200/. fo ad- 
vanced, to affign all the premifes by the faid recited in- 
denture of mortgage granted, for the remainder of the 
term, fubjeft to the original power of redemption ; that, 
in this indenture of affignment, the defendant agreed with 
the plaintiff, that neither the faid JF. H. nor the defend- 
ant, had done any aft to incumber the mortgaged eftate ; 
that the faid feveral affertions and affirmations of the de- 
fendant, and alfo the recitals in the faid indenture of af- 
fignment, were falfe, inafmuch as there never was any 
fuch indenture of mortgage, nor the fum of 1 200/. nor 
any other fum, due to the defendant, as adminiftrator of 
W. H. on fuch fccurity, in the manner the defendant had 
afferted and affirmed, and as in the indenture of affign- 
ment was recited, or in any other manner, and that nei- 
ther the premifes, nor any part thereof, paffcd by the af- 
fignment, to the plaintiff, nor did any eftate, right, or 
title, therein, or to the faid fum of 1200/. veft in him; 
that, by fraud and impofition, and by means of the faid 
falfe affertions and affirmations, and falfe recitals, the 
plaintiff was induced to pay the faid fum of 1200/. on 
the execution of the faid indenture of affignment ; that, 
at t'he time of the execution thereof, and of paying the 
money, the plaintiff was ignorant of the falfehood of the faid 
aflertions, affirmations, and recitals, and of the fraud fo 
praftifed upon him, and did not difcover them till within 
the fpace of fix years next before fuing out the writ [ i ]. — 
To this replication, the defendant demurred generally. The C ^5^ 1 
cafe was, this day, argued by if/7/, Serjeant, for the plain- 
tiff ; and Chambrey for the defendant. ^ 

Chambre^ in fupport of the demurrer, contended, that 
there was nothing alleged in the replication which could 
take the cafe out of the ftatute. There was no fraud 
ftated to have been praftifed by the defendant ; for it was 
not averred, that he knew of the falfehood of the different 
affertions and recitals. But, if there had been fraud, that 
would not have been fufficient ; it was tlic plaintiff's 
bufinefs to look to the validity of his fecurity 5 and there 
is nothing relative to fraud among the different exceptions 
and favings in the ftatute. 

Hiliy Serjeant, infifted j i. That, in point of law, this 
was fraud on the part of the defendant, although he him- 

felf 

[ I ] The mortgage deed was one of in eminent prafticc at Coventry, and 
the many forgeries which had been which were not dircovered ciU alle ins 
committed bv one Dadley an attorney death. 
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178 1. fc'f might not know of the falfehood j 2. That, where a 
l_ - - f party has been induced^ by fraud, to pay money, the fta- 
Bree tute of hmitations does not run, or, at lead, only runs 
againil from the time when the fraud is difcovered. — i.The afler- 
HoLBECH. tions of the defendant, he obferved, were pofitive; with- 
out qualification, and, therefore, he made himfelf an- 
fwerable for the truth of them ; and, if any lofs had been 
incurred by his miftake, it ought to fall upon him, not 
upon an innocent third perfon. On this firft head, he 
cited, I Skou\ 68. 3 Mod. 261. Comberb, 163. Heam^s 
PLadeVy 102. 224. Cro. Car. 141. Sir W. JoneSj 196. 
%Biirr. 112. 12 Mod. 494. 2 V^ez, 198.^2. On the fe- 
cond point, he relied on Booth v. Lord IVarringtony in 
Dom. Proc. 1 7 14. (which he cited from the printed cafes,) 
and The South Sea Company v. Wymondfelly 3 P. WUL 

Lord Mansfield, — ^The bafis of the whole argument is 
fraud ; and the queftion is, whether fraud is any where 
aflertcd in this replication. There tnay h^ many cafes 
where the aflcrtion of a falfe faft, though unknown to 
be falfe to the party making the affertion, will be frau- 
dulent ; as in the cafe of Sir Crifp Gafcoytiey who infured 
a life, and afHrmed it was as good a life as any in Eng^ 
landy not knowing whether it was, or was not. There 
may be cafes too, which fraud will take out of the fta- 
tute of limitations. But, here, every thing alleged in the 
^ replication may be true, without any fraud on the part 

of the defendant. He is an adminiftrator with the will 
annexed, who finds a mortgage deed among the papers 
f 6c7 1 ^^ '^^^ teftator, without any arrears of intereft, and parts 
with it, bond fidey as a marketable commodity. If he 
had difcovered the forgery, and had then got rid of the 
deed as a true fecurity, the cafe • would have been very 
different. He did not covenant for the. goodnefs of the 
title, but, only, that neither he nor the teftator had in- 
cumbered the eftate. It was incumbent on the plaintiflf 
to look to the goodnefs of it. 

Hill had leave to amend, in cafe, upon inquiry, the 
fadls would fupport a chjirge of fraud. 

(a) Canc^ M. 1 732, 

wednefday, The KiNG agühiß the Inhabitants of 
*^ ^^^' Holland. 

^\1%^^Z^ npHE court of Quarter SefTions for the county of Derby 
^rtofthc quaflied an order of two Juftices, for the removal 

year in one of 

parifh» and part in another, at 4ifrerent times and intervals, making when added to- 
pther more than forty days in each, hit feuiemcat is in the parilU where he ilept the 



IN THE TWENTT-FIRST TEAR OF GEORGE HI. 657 

of a pauper and his family, from the liberty of HuU 
lafidj to the parifli of Bradley; and ftated fpecially as 
follows: ThekiNO 

At Whiifunday 1 768, the pauper, who was a blackfmith, againft 
being then a fingle man, hired himfelf at Hulland^ for a Hull and. 
year, to one Jofeph Copßahe^ blackfmith, who had a houfe 
and (hop at ßradiey^ and another houfe and (hop at Hid- 
landy and who refided occafionally at each place, but 
whofe family refided conftantly at Bradley. The pauper 
ferved the year. He worked at the (hop at Hullandy and 
lay there five nights in the week during the year, except 
three weeks together in the latter end of February and tnc 
beginning of March 1769, and fometimes a night or two 
in the week befides, when he lay at Bradley^ and on the 
Saturday and Sunday nights the year through, he lay at 
Bradley and never at Hulland on thofe nights. He never 
refided 40 days together in either place \ but refided more 
than 40 days at each in the year, and the laß two nights 
in the year he refided at Bradley, 

Dumiiugy and Parker Coke, (hewed caufe, in fupport of 
the order of Seflions. They argued, that, where there is a 
mixed refidence of this fort, the befl rule is, what the 
Seflions had followed, viz. to count backwards in each 
parifh, and to eftabliih the fettlement where you firft find 
forty days. In the cafe of Rex v. Loiuefs (0), which had 
been cited when the rule was moved for to quafh the 
prefent order, it appeared, that, during the greateft part 
of the end of the year, the pauper had lodged in the [ 658 ] 
parifli where he had refided the laft night. Neither the 
arguments of the counfel, nor of the Judges, are ftated 
in the report of that cafe ; but it is probable the court 
went upon that ground, and not on his having flept the 
laß night in the parifli where they determined his fettle- 
ment to have been gained. 

Balguyy on the other fide, infifted, that the principle 
of the det rmination in Rex v. Lcnveßy was, that the laft 
night of the refidence was to be connected with the 
former fervice in the fame parifli, and reckoned as one 
and the fame. That the decifion did not proceed on the 
majority of time in the latter part of the year. 

Lord Mansfield abfent. 

WiLLEs, Jußice^ — ^There muft be fome principle to 
govern fuch cafes as this. Mr. Dunning has cited no au- 
thority in fupport of his poGtion, that the majority is to 
be the rule, and indeed it is hard to fay, here, in which 
of the two pariflies the pauper refided moft. The rule 
laid down by Mr. Balguy feems a very good one. 

AsHHURST, Jußice^ — ^This cafe, from its circumftances, 
docs not afford much room for argument. There ought 

if 
(j) £. 16 Geo. 3. Burr. Settl. Ca. No. 258. 
0^3 
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The King 
againil 

HVLLANP. 
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if poflTible to be a certain rule, and the cafe cited feeme ta 
furnifh one which is very reafonabie. 

BuLLER, Jußicej — It is in general of much more im- 
portance to have a fixed rule, than what the rule is. If 
that which Mr. Dunning contends for had been eftablifli- 
cd, it might have been a very proper one 5 but the court, 
in the cafe of Rex v. Lowefsy can hardly have gone upon 
that ground, becaufe it does not clearly appear there, 
in which of the two parilhes tlic longeft refidence had 
been [i]. 

The order of feffions quafhed. 

[i] It was mentioned by a gentle- principle is recognized as to fettle- 

snan at the bar, that he recoUeÄed ments gained by apprenticelhip, by 

Aston, Jußicej in the cafe of Rex Willes, and BuiUr, Juftices, in Rex v. 

V. Lowe/s, to have given his opinion Sandfordy T, 26 Geo. 3. 1 Term Rep. 

exprefsly on the circumllance of the 281. 284, 285. 
laß night [f 135]. (C> The fame 



[t 135] In Rex V. Iveflofty E. 23 
Geo. 3. the rule in Rex v. Lowe/s, as 
ibted in the prcfcnt cafe by Balguy, 



was confirmed by Lord Mansßeld, and 
the rell of the court. 



[659] 
Wednefday, 
13d May. 

A marriage 
it void» and 
no f(^ttlement 
is gained by 
it, if cele- 
brated in a 
chapel erefl- 
cd fince 26 
Cet. a. al- 
though mar- 
riages may 
have been ie 
füB% frequent- 
ly celebrated 
there. 



The King againß the Inhabitants of 

NORTHFIELD. 

Two Juftices had made .an order to remove Abigail 
JoneSy the widow of Jofeph Jones^ from the parifh 
of Kittg^s Norton^ to the parifh ot Northßeld ; which laft 
parifh appealed to the Quarter Seflions \ and they con- 
firmed the original order ; and ftated fpecially : 

That the pauper Abigail Jones^ being, whilft fole, a 
fettled inhabitant at King^s Norton ^ in the year 1775 in- 
termarried with Jofeph JoneSy a fettled inhabitant at Norths 
fieldy at BuerlyhiJl chapel, in the parifh of Kingfivinfordy in 
the county of Stafford^ which was erected in the year 1765, 
and then duly confecrated, and in which divine fcrvice 
had been publicly and regularly celebrated ever fmce ; 
and wherein banns of marriage had been often publifhedy and 
marriages celebrated previous to the marriage in queßion : 
That the faid chapel was a new one, ereöed fmce the 
marriage aft, and not erefted on the foundation of one 
that was ancient •, and no aft of parliament was obtained 
for erefting the faid chapel, or for celebrating marriages 
there. 

The two orders being removed by certiorari into this 
court, the only queftion appeared to be, whether the 
marriage, upon the fafts ftated relative to the chapel, 
was void, by the provifions of the ftatute of 26 Geo. 2. 

^* 33- 

It 
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It is enafted, by} i. of that ftatute, that, from and lySl« 
after the 25th of March 1754, all banns of matrimony y - - ^ 
(hall be publi/hed in the parifh church, or in fomc public The King 
chapel, in tvhich public chapel banns of matrimony have been againll 
ufually publi/hedj of or belonging to the pariih or fÄ^/f/ry North- 
wherein the perfons to be married (hall dwell ; and, by fibld. 
§ 8. that, if any perfon ihall, (from or after the date 
above-mentioned,) folemnize matrimony in any other 
place than a church, or public chapel where banns have 
been ufually publilhed, unlefs by /pecial licence, i^c. 
every perfon knowingly and wilfully fo offending, lliall be 
deemed guilty of felony, ^c, and all marriages folem- 
nized, (from and after, l*fc.) in any other place than a 
church, or public chapel, (unlefs by fpecial licence, £5*^.) 
Jhall be null and void to all intents and purpofes nvhatfoever. 

When the Attorney General moved for a rule to fliew 
caufe, why the orders fliould not be quaflied. Lord Mans- 
field feemed to difcourage the attempt to try a queilion 
of fuch ferious confequence, in a collat^ral way, on a fet- [ 660 3 
tlemcnt cafe ; and {iiid, he would turn the parifh com- 
plaining of the removal, round, if he could. 

Bearcroft now fhcwed caufe. He admitted, that, when 
the validity of a marriage under the marriage-aft, becomes 
a queflion in the cafe of a fettlement, it is not necefTary 
that there fhould have been a fentence of the fpiritual 
court, in order to entitle the parties interefled to fhew 
the nullity of fuch marriage. This had been determined 
in the cafe of Rex v. Prejlon near Feverfiam (/i). But he 
contended, that the words " ufually publißed'* m the aft, 
ought to be conftrued to mean, ** ufually publißed at the 
time lühen the marriage in quefiion took placed If foj there 
Mas enough flated in the cafe, for the court to confidcr 
this as a chapel in which banns had been ufually publifhed. 
The word " often^ is nearly tantamount to " ufually ;" but, 
if it were not, yet, as it is a rule that an order of fefhons 
is always to be fupported, unlefs fomething appears ex- 
prefsly on the f;ice of it which fhews it to be againll law, 
the court would intend this to be fuch a chapel as the 
aft required, there being no direft aflertion of the con- 
trary. The aft, he faid,"was fuppofcd to have been drawn 
by a very eminent perfon {b) -, it had been warmly op- 
pofed J and, if the intention had been to reflrain the ce- 
lebration of marriages to parifh churches and to chapels 
in which banns had been ufually publiftied before the aft, 
it was probable an explicit enaftment to that effeft would 
have been introduced. If the conftruftion contended for 
on the other fide fhould prevail, this aft would prove a 
trap to clergymen and innocent perfons, who could not 

be 

(a) Af. 33 Geo. 2. Burr. SettL Ca. [b) Lord Hardwcke. 
No. 1 54. 

Q.4 
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1 78 I . ^c cxpefted to fearch into hiftory, to difcover the exafl: 

1^ - - ^ time when marriages fir (I begun to be celebrated in any 

The King particular chapel. It was hard perhaps to draw aline, 

againft but, here, an ufagc was clearly eftablilhed long before 

North- this marriage took place, 

FIELD. The Attorney General ^ and Batty argued againfl the va- 

lidity of the marriage. They faid, the aä was to be 
conftrued as if the cafe had happened the day after it 
pafled. Ufage fmce couhl not vary the cafe ; for, to give 
operation to ufage, it mull have a legal commencement, 
becaufe quod ab imtic non valet^ traElu temporis mti cotiva^ 
Icfcit. Arguments of hardOiIp and inconvenience could 
only be refortcd to, when the law was doubtful, but here 

[[ 661 ] the words of the ftatute were clear. This was no more 
a trap than any other prohibitory law. After the pafling 
of the a£t, no marriages had been attempted to be cele- 
brated in Lhicolfi s^Inn Chapel, Grays-Ifin Chapel, and 
many others, although they were old chapels ; becaufe 
banns had not bten ufualljr publiflied in them -, and it 
would be abfurd, if a chapel creeled fince the a<ft fliould 
be in a better fituation, in that refpeft, than thofc which 
had ex i lied long before. 

Lord Mansfield, — For a long time, I was much avcrfe 
to a determination of this point, in fuch a queflion, and 
between fuch parties. But, upon more conlideration, I 
think we ought now to decide it. If there has been an 
abiife, we ouglu to Hop it as early as poffible. A delay 
might lead to a fuppofition that we doubt, where in truth 
we do not ; and any fubfequcnt inconvenience, in con- 
feOjUence of our fuppofcd doubt, would be chargeable up- 
on us. I remember, when I was Attorney Gentraly I was 
obliged to profecute the miniftcr of the Savoy^ who in- 
fiiled on the right of marrying without licence, and 
taking advantage of a difpute then fubfifting between 
the Crown and the duchy of Lancnftery flieltered hinifclf 
fomctimes under the one, and fometimes under the otltcr. 
He had married many couples in a year, and many chil- 
dren had been born under thofe marriages. But it was 
iieceflary to flop the abufe, even after it had gone fo far ; 
and he was convicted. Time, or the intcrpofition of the 
legiilature, may cure the marriages which have been al- 
ready folemnizcd in this chapel [i]. The aft clearly 
meant chapels exifting at the time. It fays church or 
chapel belonging to the parifh or chapelry where the 

parties 

[1] As foop as the determination of public cbnpcl, eredcd fmce 26 Geo. 2. 

the court in this cafe was known, Lord c, 33. and confecratcd, valid in law, 

Beauchamp introduced a bill into par- and to exempt the clergymen who had 

liament, which pafTed into a law, for celebrated fuch marriages, from the 

making all marriages which kad been penalties of that ftaiute. /ide z\ Geo. 

celebrMed in any parllh church or 3. r. 53, 
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parties refide. There is no chapelry here. I am of opi- 
nion, that this marriage was void by the provifions of the 
ftatute. 

Both the orders quafhed. 

The King againß Pitts. p-Hday, 

a 5th May« 

ON Friday y the 4 th of May^ Bearcroft obtained a rule unorder of 
to fhew caufe, why an order of baftardy made upon baftardy ftau 
the defendant, by two Juftices for the county of Here^ ting «« ^tt^p- 
fordf and confirmed by the court of Quarter Seflions for " ^' '^ ^^ 
that county, (hould not be quaflied. 'ITie objections he „ u^^^^/« 
then dated were ; i. That, in the caption, the two Juf- without an 
tices were faid to be " refiding near unto the limits of ex^efi aJjudi' 
the parifh of, Ö*r," and the words of the ftatute are, " in '*''** *^^^ ^^ 
or next unto the limits, i^c^ {a)-, 2. That the order con- j^Ihe^utat'^ 
tained no expre/s adjudication, and was therefore void; father, is ?oid« 
according to the cafe of Rex v. Perkaje {b). 

On Saturday, the 19th of May, Bower fhewed caufe. 

Upon examining the original order, it appeared, that 
the word in the caption was " fiexf* and net " near ,-'* 
and there remained, therefore, only the fecond objeftion 
to be confidered. The order, was, in a great meafure, 
in the fame form with the precedent in ^urn*s Jußice (r), 
but with the omiflion of the following claufe : 

<* We, therefore, upon examination of the caufe and 
** circumftances of the prcmifes, as well upon the oath 
** of the faid A, B. as otherwife, do hereby adjudge him 
«< the faid C. D. to be the reputed father of the faid 
« baftard children."* 

Bower contended, that, as the ftatute of Elizabeth does 
not prefcribe any particular form, if enough appears on 
the face of the order to authorize the aft of the Juftices 
in charging the fuppofed father, that is fufficient. The 
cafe in Siderfin is not fo dccifive as it would feem to be 
from the manner in which it is ftated by Burn (J), for 
it appears, in Siderßfty tliat the objeftion on which the 
order was quaflied, was, that the (um was unreafonably 
fmall (viz, 2d. per week,) and tfiis point about the ad- 
judication is mentioned after the decifion, and, then, with- 
out any pofttive opinion of the court upon it. The fame 
principle muft govern with regard to orders of baftardy 
and orders of removal, and none of the determinations 
. upon orders of removal will be found to warrant the 
prefent objection. In Rex v. Wejhiuood {e), tliere was t ^^3 1 

nothing 

{a) 18 Eliz, c, 3. § 2. {d) \ Burn. 193. 13th Ed. 

(h) E, 20 Car. 2. 2 Sid. 363. {e) H. 4 Geo. I. 1 Str. 73. Bott. 

(c) 1 Burn. 1^9. 13th Ed. ' 195, 
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1 78 1. nothing in the order to fupply the want of an exprefs 
X^ - - f adjudication. The fame obfcrvation applies to Rex v. 
The King Minchinhampton {c\ for it was not at all ftated, there, 
againft that the pauper was likely to become chargeable. In 
Pitts. StaUinhurgh v. Haxhay {d)y the words only were, ** we do 
** believe i** in Waltham Magna v. Waltham Parva (^), 
•* as ive are credibly informed ," and, in Berry v. Arun- 
del {f)y '* whereas complaint hath been made to usP In the 
prefent cafe, the Juftices have exprefsly faid, << whereas 
«• // hath appeared to uSy isfc.^* and, in Suddlecomb v. Bur- 
wa/h {g)j Lord Holt faid, that was fufficient ; and the 
fame thing was afterwards determined in a cafe of Rex 
V. Darnal (A), mentioned in the Report of Suddlecomb v. 
Burwa/b. Bearcrofiy on the other fide, infifted, that the 
adjudication is the moft important, and an indifpeiifable 
part of the order, and cannot l>e fupplied by implication. 
It is true, the court is not fo drift, with regard to orders 
of Juftices, as in the cafe of conviöions, but ftill, it 
muß appear, upon the order, that the Juftices had an 
authority for what they did ; and, without an adjudica- 
tion they have no authority. They aft both as jury and 
judges, and the order muft contain both a verdift and 
judgment. In indiftments founded on the common law^ 
nothing can be fupplied by inference 5 and, a fortiori^ no- 
thing \Q material as the adjudication can be intended in 
die cafe of particular jurifdiftions created by ßatute. If 
defefts of this fort could be cured by intendment, no or- 
der would ever have been held to be bad. The court 
will pay regard to precedents long eftabliihed, and ap- 
proved ; and this order, though framed after the prece- 
dent in A/rw, has left out the moft eflcntial part. In Rex 
V. Perkaßfj tlie rule to ßtew caufe was granted on the ob- 
jeftion as to the fmallnefs of the fum ; but it is clear, 
from an attentive perufal of the cafe, that the ultimate 
decifion went upon the want of adjudication. Moft of 
the cafes cited in fupport of the order make againft it ; 
and there is a material difference between the cafe put 
by Holt, in Suddlecomb v. Burtvaßfy and this cafe, for 
the cafe he puts is of a fubftantive declaration, <* that it 
** has appeared, faj'r." and fo probably the order run in 
the cafe there referred to, of Rex v. Darnal : but, here, 
r 664 1 ^^^ words ** // hath appeared to us^^ are coupled with the 
evidence [il, and do not feem to differ, in meaning, from. 
" we do believei^ in Stallinburgh v, Haxhay^ where the 

reafoa 

(f) £. 3 Geo. 2. 2 Scf, Ca. 92. (/) E, 9 ^. 3. 1 Salk. 479. 

Bttt, 347. 3 Bumy/^-j^. 13th Ed. Burr. (g) T. 13 M\ 3. i Salk. 491. 

Settl. Ca. p. 316. (h) E. 2 Jnn. 

(d) T. 4 Geo. 1. 3 Burn, 475. 13th [1] They are fo put m the cafe of 

Ed. 1 Seff. Ca. 131. Suddlecomb v. Burwajh. 

{e) E. 10 Geo. 1. 3 Bunt, loc. cit. 
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reafon given for quafhing the order was, (and which equal- 
ly applies here,) " that a man may believe a thing on un- 

«< certain evidence." 1 i^e Ki no^ 

BuLLER, Jußicey having mentioned Rex v. Gravefend (a), againll 
ftated in Botty — where, according to his account of it, Pitt«. 
there was no adjudication of the birth of the child in the 
parifli but under a " wbereasy* and the court held that to 
be fufficient, — the court deferred giving their opinion till 
there (bould be an opportunity of enquiring more fully 
into the circumftances of that cafe. 

Lord Mansfield abfent. 

This day, his Lordfliip was in court, but not having 
heard the argument at the bar, the judgment was delivered 
by WiLLES, Jußicey to the following cfFeft. 

WiLLES, Jußicey (after dating the objeöion, and ob- 
ferving upon the cafes of Rex v. Perkajpy and Suddlecomb v. 
Burwaßy) — The cafe of Saint Gileses Cripplegate v. Hack- 
ney (b) feems to be more like the prcfent than Suddlecomb v. 
Burwaft). In that lad cafe, the diBum is as was ftated by 
Mr. Bower ; however, the report concludes, by faying 
** there ought to be a particular averment, IsfcJ" and, in 
^aint Giles's Cripplegate v. Hackneyy the order runs very much 
in the fame manner as here, viz. ** whereas on oath made 
<* by the faid E. F. it appears that her hufband was laft 
** legally fettled at Hackney ,-" and that order was quafhed, 
" becaufe there was no judgment of the Juftices concerning 
<* the laft legal fettlement, but only the oath of the wo- 
*' man" (r). We have looked into the proceedings in Rex 
v. Gravefendy and we find, that there was an expreß ad- 
judication in that cafe. We are, therefore, all of opinion^ 
that this order cannot be fupported. 

Both the orders quafhed. 

(a) E. 15 Geo. 2. Bott. 104. (r) Salk. loc. cit. 

{b) E. 9 ITilL 3. I Soli. 478. 

[ 66s 3 

Bristow againß Wright and Pugh, Sheriff ^(^^ 

of Middlesex. *^^ ^* 

TN laft Hilary Terniy on Thurfdayy the 25th ol January y In an aaion 
■*- Lee obtained a rule to fhew caufe, why the vciflitl which ^(^^^l^f^^ 
had been found for the plaintiff fliould not be fet afide, and taking goods 
a new trial granted, or a nonfuit entered. without leav- 

This was an a£lion on the cafe, againft the defendant'^ »"ß ^ ycar'i 
as (htnW oi Middlefexy on the ftatute of Sj4nn. r. 14. $1. "jäJ'Jon^*" 
[O] for taking the goods of one Pope in execution, in a „ceds not 

houfe ftate all the 
particulars of the demife, but if it does, and they are not proved as ftated, there (hail be 
a nonfuit. 

[t^* 1 ] That proviiion only extends the tenant in poflcffion holds, and not 
to the immediate landlord of whom tos fuperior or groand landlord. Maf- 
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houfe let from year to year by the plaintiflF to Pope, without 

paying or contenting him for a year's rent then due, and of 

BmsTow which the defendants, before the removal of the goods, 

againll had notice [f^' 2]. 
Wucht. The declaration dated the demife, as follows : 

** The faid plaintiff, on, fe'f. demifed, to one Benjamin 
Popf^ a certain mefluagc, ^c. to have and to hold unto 
the faid Beftjamhiy from the fcaft of St. Michael^ tlicn next 
following, for and during the term of one year from thence 
next enfuing, and fully to be compleat and ended, and fo, 
from year to vear, for fo long as it fliould plcafo the plain- 
tiff, and the laid Benjamin^ yielding and paying, therefore, 
yearly and every year during the faid term, unto the plain- 
tiff, the yearly rent or fum of, i^c, by four even and equal 
quarterly payments / to wit^ at the Feaß of £*J'r." 

The principal witnefs called on the part of the plaintifl^ 
was Pö^r himfelf i who proved, that the plaintiff let the 
houfe to him, by parol, for a year, and that there was no 
JiiptJation about any time or times for the payment of the rent. 

It was contended, at the trial, (which came on before 
Ix)rd Mansiield, at the »Sittings for Middlefex^) that, as 
the plaintiff had laid a demife with a reler\'ation of rent 
payable quarterly^ he was bound to prove it exactly as laid ; 
and that, having failed in that proof, he ought to be non- 
fuited. His Lord (hip over-ruled the objeclion, being then 
of opinion, tliat enough of the demife as laid had been 
proved to entitle the plaintiff to his adlion. The prefent 
rule was moved for, on the ground of a mifdireclion. 

On Thurfdayy the 3d of ÄLiyy the ylttoniey Genera/y and 

Dunnlngy flicwcd caufe, and urged, that the contraft was 

not the gi/I of the aclion ; the material part was, that a 

^ 666 ] year's rent was in arrcar, and that having been proved, the 

plaiiuilf had (hewn enough to entitle himfelf to a verdict. 

IVoody on the other fide, infHltd, that, as the plaintiff 
had fet forth the pariiculars of the contract, he was bound 
to prove them as laid •, and, for this, he cited \ — An Anony^ 
tnous Cafe in Lord Raymondy where, a promife being laid, 
•' to deliver good v:crch ami fahle -zr/vv//," and the evidence 
being of a promife to deliver *' good fecond fort of luheaty* 
Lord lIoLT held the variance to be fatal, and nonfuited 
the plaintiff [a) ; — The King v. Nudigate (b)y where, upon 
a traverfe of an office found, the ifllie being, whether 
7. S. devifed ^^ to J» N. and his heirs" or not, and the 

jury 

ter. Bennetts cafe, B. R. M. l Geo. 2. landlord. Darling v. Hill, B. R. J?. 

£ Str. 787. 9 Geo. 2. Ca. Temp. Uardw. 255. 

[r^ 2] It fhould fcem, in fuch a {a) Bc-d/hrd Aiüzes, 12 ir. 3. 1 Ld. 

calb as the prefent, that the court, on Raym. 735. 

notion, would make a rule on the (b) B. R. E. 6Car, l^ SirW.'Jontit 

i Iheriff to pay die year's rent to the 324. 
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jdry having found that " J. S/* dcvifed « U A. for yearsj 1 78 1. 
^ remainder to J. N. in fee" the court adjudged " qt4od non ^ _ _ * j 
•* devifavit tnodo et firrna ;^ — Sands and Tafi v. Ledger (r), Bristow 
where, in an adion of debt for rent, the plaintiffs declared againft 
on a demife, ^^ fir 15/. rent per annum^^ under a power W&igut« 
•* to male leafes for twenty^ne years^^ and the evidence be- 
ing of a demife ** for 15/. rent per annuniy and three foivls^* 
under a power ** to make leafes for tiventy^ne years in pojffhf 
ßon^ and not in reverfton^ rendering the ancient rent^ and not 
difpunißahle ofwafe^* Lord Holt direfted a nonfuit ; — And 
Savage J qui tam^ v. Smithy which was afterwards dated by 
Lord Mansfield in delivering the judgment of tlie 
court (rf). 

The cafe ftood over till this day- 
Lord Mansfiuld, (after ftating the cafe,) — I am very 
free to own, that the ftrong bias of my mind has always 
leaned to prevent the manifcft jufticc of a caufe from being 
defeated or delayed by formal Hips, which arife from the 
inadvertance of gentlemen of the profcflion ; becaufe it is 
extremely hard on the party to be turned round, and put to 
cxpence, from fuch miftakes of the counfcl or attorney he 
employs. It is hard alfo on the profcllion. It was on this 
ground that I over-ruled tlic objection in this cafe ; but I 
am fince convinced, both on the authorities which I am 
about to mention, and on the reafoning in .them, that I 
was wrong, and that it is better, for the fake of jiiilice, 
that the ftrici rule ihould in this cafe prevail. I liave al- 
ways thought, and often faid, that the rules of pleading 
are founded in good fenfc. Their objefts are precifion and 
brevity. Nothing is more defirable for the court than pre- [ 667 J 
cifion, nor for the parties than brevity. It is eafy for a 
party to Hate his ground of aftion. If it is founded on a 
deed, he i\eeds not fet forth more than that part which is ne- 
eeffary to entitle him to recover [f 136]. If he llatcs what is 
impertinent, it is an injury to the other party, and may be 
(truck out and cods allowed, upon motion [f 137]. I re- , 
member a cafe, wliere, in an aclion on one covenant, the 
whole of a very long deed was fet forth. The court refer- 
red it to the Mafter, and all was druck out except the co- 
venant on which the adlion was brought, and cofts paid to 
the amount of 100/. When I fay that the plaintiff needs 
only fet forth that part of a deeil on whicli his allien is 
founded, I do not mean to fay that cvei) that is neccflary. 
He is not bound to fet forth the material parts, /// letters and 
words. It will be fufficient to Hate the fubfiame and le^al 

effeai 

{/) Surry Affizes, I Ann, 2 Ld. [t '3?] l^ide Pries v. Fletcher, B» 

Itajm. 792. R, H. 18 do, 5. Coivp, jiy. Rex v. 

(d) Infra t p. 668. May^ E. 19 Geo. ^. /upra,p, 193. Kcx 

[t 136] Fide DurJafi v. Lord Wey^ v. Lord fValtkam, T, 25 Gxo. 3. 
woutb, B. R. M. iSCeo. i.Ccwp, 665. 
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effeR. That is fliortcr, and not liable to mifrecitals, anil 
^^_^^^ literal miftakes. Here, that method might have been fol- 
^R I STOW lowed. It certainly was not necefTary to allege this part 
againft of the leafe that relates to the time of payment, in order 
Wright, to maintain the adion. But, fmce it has been alleged, it 
was necefTary to prove it. The diftinöion is between that 
which may be reje£ked as furplufage, (which might have 
been ftruck out on motion,) and what cannot. Where the 
declaration contains impertinent matter, foreign to the 
caufe, and which the Mailer, on a reference to him, would 
ftrike out, (irrelevant covenants for inftance,) that will be 
rejcfted by the court, and need not be proved. But, if 
the very ground of the aäion is mif-ftated, as where you 
undertake to recite that part of a deed on which the adlion 
is founded, and it is mif-recited, that will be fatal. For 
then, the cafe declared on is different from that which is 
proved, and you muft recover fecundum allegata et probata. 
This will reconcile all the cafes. In the prefent inftance, 
the plaintiff undertakes to ftate the leafe, and ftates it 
falfely. There are many authorities which go to prove 
• this diftinflion. I will mention three, (which are very 
ftrong,) where matter, which it was unnecefTary to fet 
forth, being ftated, and not proved, the variance was held 
L 668 ] to be fatal. The firft ik the cafe of Cudlip v. Rimdle {a). 
There, — in an adion by a Icflbr againft his tenant, for neg- 
ligently keeping his fire, by means whereof the houfe was 
confumed, — a demife to the defendant for feven years was 
ftated in the declaration ; the defendant pleaded, that the 
plaintiff did not demife modo et forma ; and ifTue being 
joined, it appeared, on the finding by the jury in a fpecial 
verdict, to be a leafe at will. The court agreed, that the 
aftion would have lain againft the defendant as tenant at 
will ; but, as the plaintiff had ftated him to be a lefTee for 
years, and had proved him tenant at will, the variance was 
held to be fatal, and there was judgment for the defendant. 
The next is the cafe of Savage^ qui tam^ v. Smithy in the 
Common Pleas (b). That was an aöion of debt againft a 
(herifPs oHicer, by an informer. The declaration ftated a 
judgment, and a ßeri facias upon that judgment. The 
ßeri facias was given in evidence, but not the judgment, 
and the court held, that, though it might be unnecefTary to 
aver the judgment, yet, having been averred, it ought to 
be proved ; and my Lord Chief Jußice De Grey exprefsly 
went upon the diftinftion between immaterial and imperti- 
nent averments, and faid, that the former muft be proved, 
becaufe relative to the point in queftion [i]. The third cafe 

is 

(a) B. R. r. 2 fV. y M. Garth. 202. word " material'' is printed inftcad of 
{h)T, 16 Geo. J. 2 Blackfi. iloi. " immaterial,'* in the report of this 
[1] Py a miflakc of the prcf», the cafe in a Blackft. 1 104. «' Immaterial'* 

-ceitainljT 
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Is Shute V. Hornfey in this court (r). That was an aflion 1 78 1, 
for double rent on the ftatute {d). The declaration ftated ^ _ * , 
a leafe for three years ; but, on the evidence, it appeared, Br i stow 
that the leafe for three years was void, under the llatute of againü 
frauds; and that the defendant was only tenant from year Wright. 
to year. This was fufficient for the purpofe of the aöion; 
but a leafe for three years having been laid, and not proved, 
the plaintiflF was nonfuited ; and a rule for fetting afide the 
nonfuit having been obtained, it was, upon the argument 
of the cafe, difcharged. Thefe authorities are in point to 
the doftrine I have laid down. But perhaps, notwithftand- 
ing the weight of the cafes, if that doörine were highly 
detrimental, and the fettingiit right would be attended with 
no mifchief, as it is only a mode of praäice, it might de- 
ferve confideration. But I believe it Hands right, and upon 
the beft footing ; for it may prevent the ftuffing of declara- £ 669 J 
tions with prolix unnecefTary matter, becaufe of the danger 
of failing in the proof j and may lead pleaders to confine 
themfelves to ftate the legal efFeft. We are all of opinion 
that the verdi£t fliould be fet afide, and judgment of non- 
fuit entered. 

The rule made abfolute [f 138]. 

certahily was the word ufed by De quired in this cafe of Briflo^v v. 

Greyt Chief J uft ice, as appears, not irrigbtf holds only in cafes of r<fwv/* 

only from what is here faid by Lord and ivritten contraSfs. Fide King v, Pip ^ 

Mansfield, but alfo from a very pet^ B, R. E, 26 Geo, ^. i Term R^p, 

accurate manufcript note I have fecn 235. and Gnvinnet v. Philips ^ B,R/Ef 

of Savage v. Smith , and indeed from 30 Geo, 3. 3 Term Rep, 643. In Bar 

the context in Blackßone^s own report. ker v. Edmunds^ B. R, M. 23 'Car, 1. it 

(c) £. 19 Gee, 3. was refolved, " that, in an adion upoa 

{d) II Geo, 2. r. 19. § 1 8. a contra^ '(Alf* ^f ^^^ party miil:ikQ 

[1138] nde CarJiJIe v. Trears, thf; fum agreed on, he fails in his ac- 

B. R, M, 18 Geo, 3. Cowp, 671. tion ; but if he bring his aftion upoa 

f'ide, alfo, Moore v, Mu)grave,Hoh. 18. the promife in law, which arifes from 

but correfted in i Roli, Abr. 850. the debt," (the common cafe of /W/- 

//. II. Pope V. Skinner, Cam, Scacc, hitatus affumpfit^ " there, though he 

T, 12 Jac, I. Hob, 72. t^ Roberts miftake in the fum, he Ihall recover." 

V. Herbert, C, B, M, 12 Car, 2. I Jlleyn 28, 29. in Smith v. Hick/on^ 

Sid, 5. Hyvill v. Shepherd, C, B, H, B, R. T, 7 Geo. 2, Lord Hardwicke 

29 Geo, 3. H, Bl, 162. Barbe y. Par^ fays, '* in contradts it is neceifary to 

ker, C, B. M, 30GV0. 3. H, Bl, 284.. prove all the charges in the declaration 

which three lall cafes are inftances of cxaftly in the manner they arc laid.** 

variations not held fatal, and it now Ca/es Temp, Lord Hardiv, 54-» 55« 
feems fetded, that the flridinefs re- 



Paget agahij Wheate. /tftS . 

ACTION of debt on a bond, executed at JVeßminßer, J/„^^jJ||J;';. 
on tlie 2ift of November 1777, for the penal fum of aa"of iSGi^. 

250/. 3. c, 52. thr 
infol vent pcrfon is difcharged ai to bonds txtmttJ heftet die day in the aft, but »sr fAjgUi 
tiil ^fttt the day • 
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1 78 1. ^5^^' The defendant, by his p/ea, confefles the debt J 
. _ * ^ ,1 " But, — in purfuance of an aft of parliament, Iffc. (18 Geo* 
Paget " 3* ^* 5^0 "^ difcharge of his per/on from the execution of 
againft " the judgment to be obtained againft him in that behalf 
Wheatb. ** by the plaintiff, according to the form and direftion of 
*< that aft, — fays, that he was beyond the feas in foreign 
«* parts, on the loth oi March 1778, and was duly dif- 
" charged, according to the faid aft, at, ö*r. on the 3d 
«^ of November 1778 ; and further fays, that the faid debt 
«< for which this aftion is brought, was contracied before 
« the loth day of March 1778, to wit, fs'r. wherefore 
«^ he prays judgment, and that his perfon may be difcharg- 
** ed from the execution of the judgment to be obtained 
*« againft him by the plaintiff in this aftion, according to 
*« the form of the faid aft, £5*r." — Replication ; That the 
bond was made at the time and place in the declaration 
mentioned : Then fets fortli the condition ; which was, to 
pay 125/. with lawful intereft on the 2 iß of November 
1778: Then avers, that, after the making the bond, and 
after the faid loth oi March 1778, and before fuing out 
the original writ, to wit, on the faid 2ifl of November 
1778, in the condition mentioned, the faid fum of 125/. 
firft became due, according to the tenor and cffcü. of the 
faid condition, and not at any time before : That the de- 
fendant had not paid it then, nor afterwards, but that it 
ftill remained unpaid 5 by reafon of which faid premifes, 
the bond became forfeited, and the faid debt and caufe of 
r 670 ] aftion thereby and thereupon accrued, aßer the /aid loth 
of March I 'j^ 3» — General Demurrer. 

The queflion in this cafe turned upon the conftruftion 
of the words of the aft of parliament, which are : " That, 
" if any aftion is brought againft a perfon who has taken 
<« the benefit thereof, for any debt due before, &c." he may 
plead, /// difcharge of his perfon, " that luch debt was cosi* 
« traBedcr due before, &c. (a)." 

The cafe was argued, on Friday, the nth of May, by 
Wood, in fupport of the demurrer, and by La%v, for the 
plaintiff. 

Wood admitted, that the particular claufe in the aft on 
which the queftion here more immediately turned, and 
which direfts the manner of pleading, is not very accurate- 
ly penned ; but he contended, that, if the whole aft was 
taken together, it would be manifeft that it was the inten- 
tion of the legiflr.ture, that debts under the circumflances 
, in this cafe, (hould be difcharged by the aft. This, he 
faid, appeared clearly from the 37th feftion, which pro- 
vides, that no perfon difcharged by the aft fhall be impri- 
foned for any debt, bond, l^c, contrafted, incurred, oc- 
cafioned, owing, or growing due, before, isfc. and that, if 

arreftcdj^ 
(a) 18 Geo. 3. r. 52. §40. 
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ttrrefted, fuch perfon (hall be releafed by any Judge of the 
court out of which the procefs iflued, or by two Juftices of 
peace, isfc. Pagbt 

Lawy on the other fide, infifted, that infolvent aiVs againft 
ought not to be conilrued with greater latitude in refpeft Whbatb. 
to the infolvent, than the bankrupt laws in refpeö: of the 
bankrupt ; and that a bond, made before bankruptcy, but 
not due till after, was not proveable under a commiflion, 
nordifcharged by the certificate, till a ftatute was exprefsly 
made for that purpofe {b). He obfcrved, that the 37th 
feäion of the infolvent a£l only applies to the cafe of 
prifonersy not of fugitives like this defendant [i] ; and con- 
tended diat, till the day of payment, in the cafe of a bond, 
the debt does not exifl. 

Lord Mansfield faid, he thought this very point had 
been determined upon fome former infolvent aft, and de- 
fircd the cafe might ftand over, to give an opportunity of 
enquiring if there had not been a declfioii upon it. 

Andy now, his Lordfhip mentioned, that the very fame F 67 1 ] 
queftion had occurred in a cafe of JVorhmati v. Leakey and 
had been determined, H, 14 Geo, 3. (c) [f 139] ; that by a 
note he had feen of that cafe, it appeared, that the court 
had held, that a debt due by a promiffory note, though 
not payable till after the day in the aö, yet was debitum in 
prafetüiy and that, as fuch, it was difcharged; differing 
firom a debt only payable on a contingency, which would 
not be difcharged, unlefs the contingency h^d happened 
before the day \ and that he had then mentioned, that he 
and the other Judges had been reminded of various in- 
ilances where they had difcharged from arrefts, under 
Cmilar circumftances to thofe of the cafe then before them. 
Judgment for the defendant. 

(^) 7Gro. I. r. 31. § i>2. the fummary difchargc from arrefts 

[1] By ^ 41. the ftatute may be for debts contraded ^^rr the iS/h of 

-pleaded to adion on debts ofpri/cncrs, January 1778. This muft have been 

af contraded before the 28th of Ja- a flip in drawing the adl. 

nuary 1778, and of fugitive s^ if be- (r) xoy^Feb, 

fore the 10th of March 1778. Yet, [t 139] That cafe of Workman v. 

by § 37. provifion is only made for Iroifhasbeenfmce reported« Coot;/. 22. 



Bailey againß Wilkinson. ^sTmI* 

UPON a rule to fliew caufe, why there (hould not be The infolven- 

judgment as in cafe of a nonfuit againft the plaintiff, fendam'h^*! 

the caufe (hewn was, that the defendant had become in- jpg happened 

folvent iince the a£lion brought. üncc the ac- 

BuLLER, Jußice^ faid, he had known the rule for judg- f><^" brought, 

ment as in cafe of a nonfuit, refufed on this ground, in ^* ^^^ F^^^** 

. Vol. II. R former ^cn" as^in^' 

cafe of a nonfuit. 
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former inftanccs ; and that it would be extremely hard. If 

a party (hould be obliged to proceed, and put himfelf to 

fix I LEY expence, without a pofTibility of recovering either debt or 

againft cods. 
WiLKiic- Dayrel/j for the plaintiff. — Sutton, for the defendant, 
so^. The rule difcharged* 



Saturday, 
a6th May. 

A (heriflTor 
his officer is 
not liable to 
an a£lion of 
falfe iinprifon- 
inent, for ar- 
refting a certi- 
ficated banlc- 
nipt, a peer, a 
uncharged in- 
i^ivent, or a 
perfon who 
took advantage 
of the (tat Ute 
of 20 Cm. 3. 
#.64. made on 
the occalion 
of the prifons 
in L»tido9 being 
burnt by the 
rioters, al- 
though the 
party, in fuch 
cafes, is privi- 
leged from 
arreds. 

» [ 672 ] 



Tarlton againß Fisher and Others. 

'T^HIS was an aftion of trefpafs, and falfe imprifonment. 
'*• — The declaration contained two counts •, i. For impri- 
foning the plaintiff on the 27th of November 1780, at 
Bati, in * Somer/et/hire, and detaining him in prifon three 
days ; 2. For imprifoning him at the fame place, on the 
29th of December 1780, and detaining him eleven days. 
— ^The defendants //W^rf, i. Not guilty, upon which ^of 
was joined; 2. To the ßrfl count, a juftification, as 
fherifPs officers, under a writ of attachment out of the 
court of Exchequer, diredbed to the ftieriff, and a warrant 
from him ; 3. To thtfecond count, a like juftification, under 
a precept in the nature of a writ of capias ad fatisfadendum^ 
from the court of requefts in the city of Bath, direäed to 
them as officers of that court. — ^The plaintiff replied ; i. To 
the juftification pleaded in bar of the firft count, that, be- 
fore the time when, faTr. in the firft count mentioned, and 
before the making of the ftatute of 20 Geo. 3. c. 64. viz* 
on the 2oth of November 1779, ^^ ^^^ arrefted, imder a 
writ of latitat, direfted to the fheriff of Somerfetßire ; that, 
afterwards, before the time in the faid count mentioned, 
and before the making of the a£l, viz. on the 3d of iv- 
bruary 1780, he gave (pecial bail to the adiion, and, after- 
wards, before the time in the faid count mentioned, and 
after the making of the aft, and before the prifons of the 
King^s Bench and the Fleet, refpeftively, were repaired, or 
other prifon or prifons fubftituted in lieu thereof, refpcc- 
tively, and notice thereof given in the London Gazette, vizm 
on tne 25th oi Auguß 1780, he furrendered himfelf in dif- 
chat^e of his bail, before Lord Mansfield, and was, 
thereupon, committed to the cuftody of the marihal 5 that 
the tipftaff then tendered him to the faid marflial j and that, 
in all things, he conformed to the rules and direftions by 
the faid aft of parliament prefcribed, concerning fuch pri- 
foners who had furrendered in the manner in the faid aö 
mentioned ; by reafon whereof, and by force of the faid 
aft, at the time in the faid count mentioned, and from 
thenceforth he had been, and ftill was, in the cuftody of 
the marflial, and was not liable to be arrefted by virtue of the 
writ in the faid plea mentioned \ of all which prtrnfes the 

faid 
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Jali defendants y at the time in the /aid tount mentioned^ had 
notice : 2. Then a fimiiar replication to the fpecial plea in i 
bar of the yJrpffrf count 5 and 3. Anew aßgnment on the Tarltom 
Jirß count, of anotlicr affault and falfe imprifonment. — ^To againft 
the replication on the firft count, the defendants rejoined^ FifH£ii. 
that the plaintiff did not conform to the rules and direäions 
by the act of parliament prefcribed ; on which rejoinder 
tffiie was joined ; To the replication on the fecond count, 
they rejoined, that the plaintiff was not committed by Lord 
Mansfield to the cuftody of the marlhal in difcharge of r g^^ t 
his bail; on which ijfue was alfo joined ; and, to the new 
a£Qgnment, they pleaded the general iiTue. 

A general vcrdift having been taken at the Aflizes, for 
the plaintiff, by miftake, Morris obtained a rule to fhcw 
caufe, why the Poftea ihould not be amended, and made 
agreeable to the notes of the Judge who tried the caufe, 
by entering the verdid for the defendants on all the iffues^ 
except on fo much of the general iffue as related to the tref- 
pafs mentioned in the firit count, and on the iffue joined 
on the j unification pleaded in bar to the firft count \ and 
why the judgment Jhouid not be arrefled. 

The court having heard the counfel upon the fubjeft of 
the amendments, and perufed the Judge's notes [f 140 J, 
that part of the rule was made abfolute ; and then the 
queftion on arrefling the judgment was argued, by Wood^ 
for the plaiotiff, and Morris and Batt^ for the defendants. 
The queftion turned upon the conftrudion of the ioU 
lowing words in the ftatute of 20 Geo* 2* ^* ^4» J 2. 

<* And ßall not be liable to be arrefted by virtue of any 
•* civil procefs out of any court ; and, in cafe they have ^ 

** been, or (hall be, fo arrefted, fiall be difcharged there^ 
^^ from{\y 

For the defendant, it was argued, that the fheriff and 
his officers were bound to execute the procefs dire£ted to 
them, and to keep the perfon arrefted till they were fatif- 
fied of the truth of the furrender, and compliance with the 
regulations of the ftatute. It could not be tlie meaning 
of the legiflature, that the ftieriff fhould take upon himfelt 
the truth of thofe circumftances, upon the mere aflertion 
of the party, or give implicit credit to the marfliars certifi- 
cate. 
[t 140] Vide Eddowej v. Hopkins^ it fays, that, on their complyiftg i»atk 
E, 20 Geo, 3. /upra, p. 376. Grant v. the rules and diredHons prefcribed by 
Jßle, T. 21 Geo. 3. in/ra, p. 722. § 2. fhe bail ßall be difcharged^ and 

[l] This feäion of the ftatute onlv the defendants deemed and taken to he in 
applies to perfons who had been aQual- aäual cuftody ; but does not go on to 
ly tn cuftody, and fct at liberty by the add, " and Jball not he liable to le at'^ 
rioters, ^y % 6. the Jame fort of fur- refted.*' This difference between the 
render as had by % 2. been prefcribed two claufes was not ukcn notice of on 
as to them, is prefcribed for perfons the argument of this cafe. I prefume 
under circumflances like thofe ftated f 6. was confidered as adopting, by 
by thi* plaintiff ia his replica^^^ i ^^ implication, all the provifions of ( a» 

R 2 
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1 78 1* cate[2]« The ftatute does not' operate as ^ fuperfedeas^ 

I — - J but, if a party will take advantage of it, the regular method 

Tarlton is to apply to the court, where he may make an affidavit of 

againil the truth of the faäs. The (heriff has no authority to put 
fistf£R. him to his oath. Feme covtrfs are, everyday, difcharged 
from arrefts : but no action of trefpafs was ever brought in 
fuch cafes ; nor for arreiling perfons entitled to privilege. 
If, in any fuch cafe, an aäioi^ can be maintained, it muil 
be cafe^ not trefpafs^ and that can only be againft the party, 
not againft the (hcrifF or officer *, Salmon v. Percival (/?), 
Parfons v. Lhyd (3), Cameron v. L'lghtfoot (r). 

On the other fide, it was faid, that the aft had pointed 
out the means by which thofe who had furrendered might 
be known upon application to the marfhal, as they were 
obliged to give him an account of their place of abode in 
writing (J), and the replication, in this cafe, exprefsly 
charged, that the defendatits had notice of the furrender and 
difcharge, v/z. ** of all which premifesy f5*f." In Cameron 
V. Lightfootj the ground of the decifion was, that the pro- 
teftion of a witnefs, or party, eundo et redeundoy is the pri- 
vilege of the court, not of the perfon himfelf. It would 
have been a good return to the writ, that the party had 
conformed to the ad, and fo he could not arrcft him. 

Lord Mansfield, — This is a dired aäion of trefpafs, 
quart vi et armis^ and not on the cafe ; and there is this dif- 
rinftiou between them, which always ought to be attended 
to : In trefpafs^ innocence of intention is no excufe ; in 
cafe^ the whole turns upon it *, malice, or the quo animoy is 
the very giß of the aftion. In this cafe, the notice is im- 
material : for it is contended, that the arreft was illegal ; 
and the queftion fingly is, whether the (heriff muft abftain, 
at his peril, from arrefting any man who has taken advan- 
tage of the aft. It is argued as if the difcharge under the 
aft operated as a fuperfedeas. But the doubt will be, not 
on the aft, but on the party \ whether he is within it. 
The {herifF muft determine that queftion, he muft decide 
whether the furrender was fraudulent, before he difcharges. 
There is no doubt but there was a fraud upon the aft in 
this cafe. The plaintiff, an inhabitant of Bathy gives 
fpecial bail before the riots, and then comes up to London 
to free his bail and himfelf. Could the legiflature mean, 

that 

[2] A prafticc had prevailed fincc difcharge ^ 18 Geo, 3. <"• 52. § 37. The 

the ad patted for the marihal to deliver marlhsd's certificate was probably 

a certificate of the furrender and com- thought of, from analogy to the copy 

pliance with the direAions of the ad> of the order in that cafe, 

•.to the party; bat this is notprefcribed (a) -ff. 7?. 7". 6 Cur. i.Cr«. Car, 196. 

by the ftatute. By the infolvent aäs, \b) C, B. M. i^Geo. 3. 3 ffll/. 341. 

the party is to be rcleafcd from ar- (r) C. B, E, 18 Geo.^, 2 Black/. 

* retsy by a judge, or two juftices» upe/i 1 1 90. 

ßfewing the copy of the order for his {d) § 2, 
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that every bailtfF fhould judge, at his peril, whether the fur- 
render and difcharge were fraudulent ? whether the afl: 
had been complied with ? It neceflarily pafTed very pre- 
cipitately, from the urgency of the circumftances. There 
is no direftion how the* difcharge is to be, which in the 
flatutes relative to bankrupts and infolvents, is explicitly 
pointed out ; but the expreflions, « fliall not be liable to be 
" arretted," and " {hall be difcharged," from the nature 
of the thing, mean, " {hall be di{charged by proper au- 
" thority." The {herifFis not bound not to arre{l. If he 
chufes to take the truth of the fadls upon him, and not ar- 
re{l the party, he may, and the furrender and compliance 
with the aft will be a good return [f 141] ; but he will be 
anfwerable. The cafe of Catneron v. Lightfoot^ is material. 
It is, there, faid, that privilege will not be allowed but in 
fair cafes ; and even then, tr^fpafs will not lie for the ar- 
reft. I am clear, that an a£tion of trefpafs does not lie in 
this cafe, againft the ofHcers.- Whether, if the defendants 
had done any thing oppre{rive, with full notice of all the 
circumftances, an a£lion on the cafe might be maintained^ 
would be another qucftion. 

WiLLES, Jußice^-^l own I have great doubts in this cafe. 
There are two provi{ions in the ad; i. That the party 
(hall not be liable to be arreßed \ 2. That, if he is arrefted, 
he {hall be difcharged. Under the fir{t, I think trefpafs 
would not lie againft an officer who ignorantly arre{ls a 
party who has taken the benefit of the aä. But that is not 
the cafe here -, for it is ftated, that the defendants had no- 
tice at the time of the arrcft. The party has no way of 
(hewing, that he is not liable, but by producing the certi- 
ficate of the mar{hal, which the {herifF and his officers are 
bound to take notice of, in the fame manner as in the cafe 
of a fuperjedeas. Under the fecpnd proviiion, I think tref- 
pafs mignt lie, if the party were- detained longer than was 
neceflary for making the proper enquiries ; but, here, the 
plaintiff was only detained three days, which would be no 
more than reafonable time. But I lay my finger on the 
firft part of the claufe, which I think decifive, that the ar-^ 
reft was illegal ; and there is a clear difference between 
illegal arrcfts, and arrefts againft privilege. Unlefs the 
certificate has the efFeft of a fuperfedeasy the firil part of 
the claufe is nugatory. 

AsHHURST, Jußlce^ — I think this adion is not maintain- 
able. A flierifFis bound to execute procefs iffuing out of a 
court of competent jurifdi£lion ; and, though there be no 
caufe of a£tion, or the procefs is erroneous, he is not re- 
fpon{ible. The plaintift* himfelf, in fuch cafes, is only 
liable to an adion on the cafe for malicioufly holding to 

baiK 
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[t 141 J Such 
B. R. M. 22 Ge$, 



a return was held good in a cafe of Ingt v. Herrici, 
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bail. But it is unneceir;:ryy hcrC) to go into the queftton 

_ ^ of what remedy there might be againft the party. It 

Tarlton would be extremely hard, indeed, upon a fhcriff, or hia 
againft officers, if they were bound to enquire into the truth of 

Fz8H£R. the exemption, and determine upon it at their peril. The 
notice alleged in this replication is mere form. *But, fup« 
pofing there was a£lual notice, were the defendants bound 
to give credit to the allegation of the party ? Even if % 
certificate was fhewn, I fliould doubt whether the officers 
would have been judified in difcharging him. It is a 
plaintiff's bufmefs to take care how he lakes out his writ» 
if he deliver it to the fheriff, he takes all upon himfelf. 
He may know, and take upon himfelf to prove, that the 
furrender and other proceedings were fraudulent 5 and 
ihall the officer difcharge the party on the produftion of 
a certificate, when the plaintiff has it in his power, per- 
haps, to (hew fraud in obtaining it ? If there were fraud, 
what defence could be fet up to an a£lion for an efcape I 
The aft could never mean, that every (heriff fiiould fend 
to London to enquire who had furrendered. 

BuLLER, Jußice^ — This feems to me a very clear cafe# 
I do not feel the weight of the argument on the firft part 
of the claufe of the aft. As to the difcharge, exprefs 
words would have been ufed if it had been meant to veil 
new powers in the fheriff. The meaning muft have been, 
to veft the power of difcharge where, in other cafes, it 
was vefted before, viz, in the court out of which the 
procefs iffued ; or, in vacation, in one of the Judges. 
^hat fatisfies the words of the aft. In cafes of bankrupts, 
or infolvents, what is done ? Hundreds have been ar-^ 
reded, but there never was an inflance of an aftion 
againft the fheriff or his officers in fuch cafes. The praftice, 
in the cafe of bankrupts, is, to apply to a Judge, and 
verify the certificate by affidavit (a). How could the fheriff 
afcertain that the certificate was figned by the commiffion«^ 
ers ? He cannot adminifter an oath. In the cafe of 
infolvent debtors, the provifions for this difcharge arc 
foraewhat different in words, but are, in fubftance, I think, 
the fame. The party, there, is to be difcharged ; not by 

[ 677 ] the fheriff, but by. the order of a Judge, (or two Juftices 
of the peace (3),) and there is, in the infolvent afts, 
fimilar words to thofe of the firft part of the claufe in the 
ftatute now under confideration ; for it is enafted, *^ that 
«* no perfon to be difcharged by the aft ßall he imprifouedj 
" £2J*r. (r) -," fo that, if this is to be confidered as a 
pofitive injunftion upon fherifts not to execute procefs 
but at their peril, falfe imprifonment would lie in every 
cafe where an infolvent has been difcharged by a Judge's 

order. 

(a) Vide 5 On. 2. r. 30. § 13. (<:) Ibid. 

(^) 18 GiQ. 3. c. 52. §37- 
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order. The pra£ttce under the a£l in queftion is too 
recent to have much weight; but, as far as it goes, it 
is againft the idea that fherifFs are to take upon them- 
felves to difcharge. Frequent applications have been made 
to Judges to difcharge perfons who had the marihars 
certificate, and they have exercifed their difcretion in 
deciding whether the party was entitled to his difcharge. 
I myfelf have often rcfufed to do it, on the ground of 
collufion ; and the court has declared, in particular, that, 
where the defendant has come from a remote county 
to furrender to the marflial, in order to defeat his bona 
fide creditors, the aft will afford him no protedion. The 
general law, as to ßierifFs, is, that if a (herifF has aftcd 
in obedience to the mandate of the court, he is excufed. 
If he arreft a peer, the writ is erroneous, yet he is not 
a trefpaffer for executing it. In trefpafs, the defendant 
muft fhew an excufe. Have the defendants done fo in 
in this cafe? Yes, for the mandate of the court was 
compulfory on them. The original plaintiff would not 
be liable to an aftion of trefpafs till the writ is fuperfeded, 
for, till then, it is a juftification : After ^fuperfedeas^ tref- 
pafs will lie againft the party; but ftill not againft the 
iherifF. I take this to have been fettled over and over 
again, and the inconvenience would be very great if the 
law were otherwife. 

The rule ma«i \ olute. 
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1781. 



Tarltom 
againft 

FlSH£R. 



Butcher againß Green. 

'T^HIS was an a£lion on the cafe, in which there was 
* one count in trover^ and anodier for nvords [i j. — 
Pleas ; *^ fiot * g^il^y" to the firft count ; and a jußificaüon 
to the fecond.— Verdift for the plaintiff" on the count for 
trover^ and for the defendant on the other. The Attorney 
General had obtained a rule to fhew caufe [a) why the 
Mafter ihould not tax the defendant his cofts relative to 
the pleadings and proceedings on the fecond ilTue which 
was found for the defendant, and why what fhould be 
allowed to him on fuch taxation (hould not be deduced 
out of what ftiould be allowed to the plaintiff* on the firft 
iflue, in cafe the fame (hould exceed the cofts allowed 
to the defendant. 

Wheeler 



*[678 ] 

Saturday, 
261h May. 

When there 
aiT iflfues join- 
ed on rcveral 
counts, andoa 
fome a veidiA 
for the plain- 
tiff, and on 
others for the 
defendant, the 
defendant Oiall 
not have cofts 
on that part of 
the record on 
which the ver- 
oi6l is found 
for him. 



[ I ] Vide Dickfon v. Clifion, C. B M. 
7 Geo. 2. 2 IVil/.-iig. where it was de- 
termined, that cafe on the cuftom of the 
realm, againft a carrier, and trover, 
may be joined in one adHon, contrary 
to the old cafe of Matthews v. Hopkin, 



B. R. E. 17 Car 2. 1 Sid. ziJ^ and 
that the true criterion to know what 
counts can be joined, is, not whether 
they require the lame plea, but whether 
there is the fame judgment in both. 
{a) On Monday, the 7th of A%. 
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Wheeler now (hewed caufe, and cited Aflley v. Toung {by 

BuLLER, Jußice^ faid, the praöice of tnis court had 

Butcher ^txi uniform not to allow the defendant cods in cafes of 

againft this fort. They differed, he faid, from cafes where dif- 

Green. ferent iffues are joined on differeift pleas : for, in thofe 

cafes, the defendant is allowed his cofts on the iflucs 

found for him [2]. 

The rule difcharged [3]. 



iff) B.R, T. 1 Geo, 3. 2 Burr. 1232. 

[2] Fidi Cooke V. Sayer, B. R. H. 
32 Geo, 2. 2 Burr» 753. where it ap- 
pears that this point was not then 
letded. If the iffue is found for the 
platntifF on a fpecial plea> or there is 
judgment for him on a demurrer to 
fach plea, he is to have cods by the 
expreis proviiion of A ^»ff . r. i6. ^c. 
^u^ere. If that claufe extends to caies 
where there is judgment for the plain- 
tiff'» on a demurrer to a fpecial plea 
before the trial on the general imie, 
and» afterwards, a verdia for the de- 
fendant on the general iffue. There is 
no exception of that cafe, in the flatute. 
Yet» upon principle» and the reafoning 
of the court» in CocJke v. Sayer, the 
plainüff ought not to have any cofts in 



fuch a cafe» becauie it appears» ulti- 
mately» that he had no caufe of adion. 
1^ If there are feveral iffues on feveral 
fpecial pleas of juftification» and on 
the eeneral plea of not guilty» all are 
found for the plaintiff» except one of 
the fpecial juftincanons» which is found 
for the defendant» but afterwards held 
infufficient in point of law» fo that the 
plaintiff has judgment» the plaindff 
ihall not have the cofts on fuch iffue 
found for the defendant. This was 
determined in Kirk v. Nowill ct al. B. 
R. E, 26 Geo, 3. iT. R, 266, 267. 

[3] S. P. Bridges v. Raymond» C. 
B, H. 12 Geo. 3. 2 Blackfi, 800. and 
Norris v. Waldron» C, B. E. 18 Geo, 3* 
2 Blackfi, 1 199. 



The End of Easter Term, 21 George III, 
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RUSHTON agatnß AsPINALL. Friday, 

15th June. 

'T^HIS cafe came on upon a writ of error from the court in an aaion 
* of the county palatine of Lancafter. It was an adlion again ft the 
of aJfumfiftU The firft count in the declaration,-^after ^^"J^^ * 
ftating, a bill of exchange drawn by one Billinge on one change, tf ^hc 
Meyery dated the 27th of November 1778, and payable to plaintiff do 
one Jones y or order, three months after date 5 that Jones not allege a 
had indorfed it to Rufbton ; and Rußton to Afpinall ; — ^^^J^J",^» *?^ 
proceeded as follows j—« Which faid bill of exchange fo "j J^, oVtb^ 
<^ made, fubfcribed, and indorfed as aforefaid, afterwards, day when the 
" to wit on the fame day and year aforefaid, (viz. the note was 
« day of the date of the bill,) at Mancheßer aforefaid, P^yaWe, it it 
« was (hewn and prefented to the faid Peter Meyer, for ^"^"[j ^^ JJ^ 
** his acceptance thereof, and the faid Peter Meyer, ac- dia.— In like 
** cording to the ufage and cuftom of merchants aforefaid, manner it is 
« did then and there accept the fame, and promife to pay '**"**"» JJ^* 1, 
" the faid fum of 22/. lox. therein mentioned, according "c^jj^ jf 1,^ 
** to the tenor and effeEl of the faid hill of exchange, and the do not allege 
<< indorfements thereupon fo made as aforefaid, yet the notice to the 
" faid Peter Meyer, although afterwards, to wit, the fame ^^^"^c^L^l 
" day and year aforefaid, at M/7/iri&^^ aforefaid, requefted thcawcptor.^ 
** to pay the faid mm of money in the faid bill fpecified, 
" according to the tenor and effeft thereof, and of his 
<< acceptance thereof fo made as aforefaid, altogether r 53Q -1 
<< neglected and refufed, and ftill doth neglcä and refufe» 
" to pay the fame ^ of all which premifcs the faid John 

" Jones^ 
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l^ygj^ " Jmesy George BiJUngej and Peter Meyer ^ refpeöivcly, 

1^ _ _ ^ <* the fame day and year aforefaid, at Mancheßer aforcfaid. 

Rush TON " ^^ ^^ county aforefaid, had notice, and, by reafon 

againft " thereof^ and according to the faid ufage and cultom of 

AsriNALL. " merchants, the faid Thomas Rußton became liable to pay 

** to the faid Jofeph Afpinally the faid fum of money in 

•* the faid bill of exchange contained, according to the tenor 

♦< and effeEt thereof ^ and of the feveral indorfements fo made 

«* thereon as aforefaid ; and, being fo liable, the faid 

•< Thomas, afterwards, to wit, the fame day and year laß 

^ mentioned, at Mancheßer aforefaid, in the county afore- 

** faid, in confideration thereof, undertook, and to the 

« faid Jofeph then and there faithfully promifed, to pay 

•« to him the faid fum of money, in the faid bill of ex- 

•* change contained, according to the tenor and efFedl 

** thereof, and according to the feveral indorfements made 

** thereon as aforefaid." 

The fecond count was for another bill for 60 /. drawn, 
indorfed, and accepted, by the fame parties 3 and was 
framed in the fame manner with the firft. 

The laft count, which was upon an inftmul compntaffet^ 
concluded, that the faid Thomas was found in arrear, and 
indebted to the faid Jofeph, in the further fum of, isfc. " and 
** thereupon, being fo found in arrear and indebted as 
** aforefaid, the faid Thomas, in confideration thereof, 
•• afterwards, to wit, is^c, undertook, and to the faid 
" Thomas, then and there faithfully promifed, to pay to 
** him the faid laft fum, when he fliould be afterwards 
^ thereto requeftcd." 

There was a general vcrdi£l for the plaintiff, and, judg- 
ment being entered, the record was removed into this 
court, and the plaintiff in error afligned feveral errors on 
the different counts, but which contained only three ob- 
jeäions; two to the two firft counts, and one to the 
third: v/z. i. That it appeared, by the record, that the 
bill was made on the 27th of November 1778, payable 
three mohths after date, and that the payment was demanded 
of Meyer on the very fame 27th of November ; whereas, 
according to the fettor of the bill, and the cuftom of mer- 
chants, it was not payabk, nor the paymetit demandable of 
Meyer, until the expiration of three months after the date 
thereof : 2. That it did not appear that Rujbton, to whom 
the bill was indorfed, and who indorfed it to Afpinall, had 
r 681 1 ^^y ^^^^^of the refufal of Meyer to pay the money in the 
bill mentioned, when the fame was and became due, and 
had been demanded of him, << without which notice, the 
** faid Thomas Rufbton, as an indorfor of the faid bill of* 
•« exchange, was not liable, by the law of this kingdom, 
" and according to the ufage and cuftom of merchants 
^ aforefaid, to the payment of the money dicrein men* 

«« tioncd. 
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<< tioncd» as fuch indorfor of the fame bill :" 3. That, by lySl« 
the record, it appeared, that the promife of the faid \_ j 

i'homas Rußtony mentioned in the lad count, was ipade Rush to» 
«« to himfeif the faid Thomas Rushton, and not to the againft 
« faid Joseph Aspinall; wherefore the faid Jofeph Afpi- Aspinail, 
<< nail could not have or maintain any a£lion thereof againft 
« the faid Thomas Rußton:' 

In the laft term, on Friday^ the a5th of May^ the cafe 
was argued, by Chambre, for the plaintiff in error, and 
U^oody for the defendant. 

Chambre abandoned the objeäion to the laft count, but 
contended, that the other two were fatal. — i. The ccm« 
traä by the indorfor to pay the bill, was not abfolute, he 
faidy but conditional, u e. in the event of a demand being 
made on the acceptor at the time of payment^ and his 
refufal. Such demand, therefore, muft be made, in order 
to render the indorfdt liable. It was a neceflary circum« 
ftance to entitle the drawer to an adion againft him, and 
a plaintiff muft in all cafes ftate a fufficient caufe of aäion 
in his declaration. — 2. In like manner, the indorfor ia 
not liable till after he has had notice of a demand having 
been made upon the drawer and of his refufal. How foon 
fuch notice ihall be given,— what (hall, or (hall not, be 
Tcafonable time for notice, — is a matter for the confiderac 
tion of the jury [f 142] ; but fome notice muft be given^ 
and therefore ought to be alleged. 

Wood argued, in anfwer to bath obje£lions, that the fafbs 
of the demand and notice being circumftances without 
which the jury could not have found for the plaintiff, they 
muft now be prefumed to have been proved, and that the 
omiilion to allege them in the declaration could not be 
taken advantage of after verdi£L For this he cited the 
cafe of Hitchin v. Stevens in Shower (j), where, in an 
aäion of debt for rent by the bargainee of a reverfion, 
after a verdiä for the plaintiff, it was objeded, in arreft 
of judgment, that the plaintiff had not alleged attorn- 
ment, without which (as the law then ftood) he could 
have no title \ << but a rule was taken and agreed by all 
** the court, that, in any cafe where any thing is omitted [ 682 ] 
*• in the declaration, though it be matter of fubftance, if 
** it be fuch as without proving it at the trial, the plaintiff 
<^ could not have had a verdi£i, and there be a verdiä for the 
** plaintiff, fuch omiflion fliall not arreft the judgment [(C?*];** 

and 

[ti42] FideRuffilY.Lan^äffe,M. " is to be prefumed but what ii cx- 
21 C?rö. 3.yi^ra, /. 514, 515. Note *' prefsly ftated in the declaration, 
[t "o]« '* and is neceffarily implied from thofe 

{a) B. R. M, 34 Car. 2. 2 Show. •* fafts which are dated. That is the 
23 3' " cafe where a feoffment is pleaded 

[Ö*] In Skiers v. Parker, B. R. H. ** without livery, for a liver yr is always 
26 Geo. 3. I Term Rep. 141. i||.5. " implied, becaufe it makes a neccf- 
Bidler, J. faid, ^ After verdi6l nothing « fary part of a feoffment." 
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1 78 1. ^"^ thereupon, after folemn debate, Judgment was given 
I - - J for the plaintiff. With regard to the^/Sf^objeftion in parti- 
R V8HTON cular, he contended, that the allegation, under a videlicet j, 
againft »that the demand of payment was made on the 27th of 
AspiNALL. AWv«^^, might be rejefted as farplufagc. This was no 
more than appeared to have been done in a cafe of 
Sorrel v. Lewen^ reported by Keb/e {a). There, in an a6lion 
of indelntatus ajfumpßt^ the promife was laid on the i ft of 
January^ 26 Car. 2. which was a day not yet come, and, 
after verdift, it was held to be cured, becaufe the verdi£i 
mnft have been found on evidence of a promife before the 
adion, and a duty before the promife. And, as to the 
fecvnd objeöion in this cafe, although there was no alle- 
gation of notice to the indorfor, yet it was ftated, that he 
pnmnfed to pay, after the acceptor had refufed, which he 
could not be fuppofed to have done without a knowledge 
of the refiifal by the acceptor. 

Chambre^ in reply, obferved, that the rule mentioned by 
We&d could not extend fo far as he would carry it, other- 
wife a writ of error could never be fupported, in any cafe, 
after verdift. The court would intend, that fafts imper- 
feflly ftated had been completely proved, but they never 
could prefume, that a material faft, which was not at 
all ftated, had been proved. The firft objeftion would 
not be removed by rejeäing the words ftating the demand 
to have been on the day when the bill was drawn, for 
ftill, the declaration would remain without an allegation 
of a demand at the time when the bill became due. As to the 
promife bv Rufitony that is only confidered as inference of law, 
and no fuch inference arifes, unlefs it appears by the pre- 
ceding part of the declaration that he was liable ; or, if 
It 18 taken as an aöual promife, yet it might have been 
made without notice of the refufal by the acceptor ; and, 
if it was, no action could be maintained upon it, becaufe, 
without fuch notice, there would be no confideration. 

The court were prepared to have given judgment the 
laft day of Eaßer Term, f Monday, the 28th of May, J but 
neither of the counfel in the caufe being prefent when 
Lord Mansfield was obliged to go to the Houfe of Lords, 
the caiife ftood over till this day. 
[ 683 ] Lord Mansfield,— The two obje£lions infifted upon, 
are, i. That the declaration does not allege a demand on 
the acceptor, 2. That it does not ftate notice to the 
defendant, of the acceptor's refufal to pay. The anfwer 
was, that, after verdift, it muft be prefumed, that thofe 
faös were proved at the trial: and our wilhes ftrongly 
inclined us to fupport the judgment, if we could. But, 
on looking into tlie cafes, we find the rule to be, that, 

where 

(tf) B. R. M. 26 Car. 2. 3 Kei. 354. 
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where the plaintiff has ftatcd his title, or ground of aöiom 
defedively or inaccurately,— becaufe, to entitle him to^ 
recover, all circumßances ncceffary, in form or fubftance, 
to complete the title fo imperfeftly ftated, mull be proved 
at the trial, — it is a fair prefumption, after a verdid, 
that they were proved [(Ö^Ji but that, where the plaintiff 
totally omits to ftate his title or caufe of a£lion, it need 
2iot be proved at the trial, and, therefore, there is no 
room for prefumption. The cafe cited from ^wer comes 
within this diftindion ; for the grant of the reveriion was 
ftated, which could not have taken tScQt without attorn« 
ment, and therefore, that being a neceflary ceremony, it 
was prefumed to have been proved. But, in the prefent 
cafe, it was not requifite for the plaintiff to prove, either 
the demand on the acceptor, or the notice to the defend- 
ant, becaufe they are neither laid in the declaration, nor 
are they circuniftances neceffary to any of the fa£U 
charged. If they were to be prefumed to have been 
proved, no proof at the trial can make good a declaration, 
which contains no ground of a£Uon on the face of it. 
^rhe promife alleged to have been made by the defendant 
is an inference of law, and the declaration does not con- 
tain premifes from which fuch an inference can \t drawn. 
I fee, in a note of a cafe [i] in this court, in Eafttr Term^ 
1 8 Gee. 3. I am ftated to have faid ; << A verdi£t will not 
^ mend the matter where the gj/l of the cafe is not bid 
** in the declaration, but it will cure ambiguity," and 
there is a ftrong cafe in print of an a£lion for keeping 
a malicious bull (^i), where, the fctenter having been omit- 
ted in the declaration, it was held bad after verdi£l. 
Therefore we are all of opinion, that there Ihould be judg- 
ment for the plaintiff in error. 

The judgment revcrfed [f 144]. 




RuSHf OM 

againft 
AsriNALL« 



\t^\ S. P. Ram V. Hughes^ Dom, 
Proc. 14 May 1 778, 7 Br. Pari. Cafes , 
550. ScMSS. 

£1] A*vefy V. Hook, It was an ac- 
tion againll an unqualified perfbn for 
ufing a eun. The declaration fbted, 
that the defendant ufed a gun» heing an 
etigine fir the dtßruäion of game. In 
arrefl of judgment it was objedted, that 
it was not averred that the defendant 
ufed the gun for the deftrudion of 
game» but the court over-ruled the 
objedion. Lord Mansfield obferved» 
that» according to one way of pointing» 
the offence was fufficiently charged, and 
that fuch an ambiguity» though it 
might be a good caufe of fpecial demur- 



rer, oranobjedion to aconvidion, (as 
was held in a cafe of Rex v. Hunt^ E. 1 5 
Ceo. 3.) was cured by vjjrdid [f 143 j. 

(rt) Buxeudin v. Sharps C. B. K. % 
^. 3. ,2 Sa/k.662. 3 SaU. 12. 

[t 144] In Salcmcns v. Stavely, B. R. 
M. 24 Ceo. 3. which was an adi^on on 
a foreign bill of exchange» the court 
held, on the authority of the precedent 
in Dimfiar v. Piira^ Lill. Entr. 55. 
that the omitting to allege» in the 
declaration, a proteft of the bill, 1$ 
only matter of form»^agd cannot be 
uken^ advantage of on a general dc- 
mxiTxtxI'^'Morgan fbr'the pjaintiif.— - 
B'o^cfiox the defendant. 



\/ 



[t H3l ^'^^ V* ^^^^^ ^*3 been fince reported, Qvivp. 825. 
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Jones and Another, Aflignees of Gardiner^ 
^^^f^l^^ a Bankrupt, againß Barkley. 

Where fome- 'T^HIS was a fpecial a^ion on the cafe, for non* 
thing it cove- A performance of an agreement* 

aamud or a- ^ »j^^ g^ft coMXiX, of the declaration^ — after reciting that 
MT^rmä by *^^ plaintiffe, as aflignees of Gardiner, were entitled to 
«ich of two the equity of redemption of 1490 A Bank (lock, which 
parties «t the was in mortgage to one Lane for fecuring a fum of money 
fame time, he |^j^^ ^^ Yam to the bankrupt, and that the defendant was 
Md ^rS to defirous that this equity of redemption fliould be affigncd 
perform hit to Lane by the plaintiffs, and that they (hould execute, 
part, but was to Laney a general releafe of all clain» and demands which 
difcharged by ^tv^ as aflignees, had upon him, — ftated the agreement 
Sainton' m*^ to have been,—" That, on Gardiner's having his certifi- 
aAion againft ** cate confirmed by the Lord Chancellory and the plain- 
«he other for « tifi^s afligning to Laney or any perfon he fliould appoint, 
not pci form- cc fo far as in them lay, the equity of redemption of 
log his part. ^^ ^^ f^y capital ftock mortaged to the faid Lane^ and 
*< alfo executing to him a general releafe of all claims, 
« and depiands, which they, as aflignees, had on him, 
«* the defendant fliould pay, and promifed to pay, (four 
•< months after the certincate fliould be confirmed by the 
«< Chancellory and on the plaintiff/ ^gning the equity of 
•* redemptiony as aforefaid, of the faid ftock, to Lancy or 
•* any perfon he fliould appoint, and executing and de- 
<« livering fuch general releafe,) the fum of 611 /. to the 
•< plainti£%, for the benefit of the creditors of the bank- 
«* rupt." — Then, after ftating, that, in confideration of 
the promife and undertaking of the plaintifis to perform 
r 68c 1 ^ ^^^^ P^^ ^^ ^^ agreement, the defendant promifed 
and undertook to fulfil all his part of it, the plaintiffs 
avbrred, ** That, afterwards, viz, on the 19th of July 1 774, 
** the bankrupt's certificate was allowed and confirmed by 
** the Chancellor } that the plaintiffs, at all times fince the 
•< making of the agreement,had been readyand willing, and at 
•* the expiration of four months from the time of the certi- 
** cate being confirmed by the Chancellor, wz. on the 20th 
** of November 1774, offered to the defendant, to afflgny as far 
<* as in them lay, the faid equity of redemption, Vc. and 
** to execute and deliver to the faid Lane a general re- 
<* leafe, Ö^r. and did, then and there, tender to the de- 
<* fendant, a draft of fuch ajfigntnent and releafe to the faid 
** Laney for his the faid defendant's approbation thereof, 
^ and did, then and there, offer to execute and delivery and 
<^ would^ then and there, have executed and deliverd, to 
/< the faid defendant, fuch aflignment and releafe, but 
<< that the faid defendant, then and there, abfolutely difo 
^ charged the plaintiffs from executing the fame, or any 
^* al&gnmeat or releife whatfoever }« x et the defendant, 
13 •* not 



Jones 
againft 
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«< not regarding, ö'r. did not, four months after the faid 

** certificate had been confirmed by the Chancellor, nor, 

<< at any time before, nor fince, although often requefted, pay 

«* the faid fum of 61 1 /. or any part thereof, to the plaintiffs. 

—-There was another count nearly to the fame purpofe* Baric lit. 

The defendant ^leadedy i. The general iflue, a. To 
the firß count, " That the faid plaintiffs did never cxe* 
<< cute an afiignment of the faid equity of redemption^ 
« to the faid Lane^ or any perfon he appointed, and a 
<< general releafe to the faid Lane^ of all claims and de» 
'< mands which they, as affignees, had on him, at the ti>ne of 
<* making the agreement, and deliver or tender fuch affign- 
*< ment and general releafe fo executed, to the faid Lane^ or 
^ the faid defendant." 3, A like plea to tiitfecond count. 
To thefe fpecial pleas the defendant demurred^ and 
ihewed for caufe, in the demurrer to the plea to the firß 
count, that the defendant had not, by his plea, traverfed 
or denied, or attempted to put in iffue, any matter of 
fad: alleged by the* plaintiffs, but had introduced and at- 
tempted to put in iffue matters of faä not alleged, nor 
neceffary to be alleged, and that the plea was no anfwer 
to the faid firft count, but evafive and argumentative; 
and the fame to the plea to the fecond count. 

Le Blatte^ for the plaintiffs, — ^The averment of the 
plaintiffs, in the declaration, is equivalent to an averment 
of a performance of their part of the agreement, and, if C ^^^ 3 
it is, the plea is bad. i. Wherever a man, by doing a 
previous a£l, would acquire a right to any debt or duty, 
by a tender to do the previous a£i, if the other party re« 
fufes to permit him to do it, he acquires the right as 
completely as if it had been adiually done ; and, if the 
tender is defeftive, owing to the conduä of the other 
party, fuch incomplete tender will be fufficient ; becaufe 
it is a general principle, that he who prevents a thing 
from being done, (hall not avail himfelf of the non-per- 
formance, which he has occafioned. Thus, it is laid 
down by Lord Coht^ *< That, if a man make a feoffment 
in fee upon condition that the feoffee {hall re-infeoff him 
before fuch a day, and, before the day, the feoffor dif- 
feize the feoffee, and hold him out by force until the day 
be pad, the ftatc of the feoffee is abfolute, for the feoffor 
is the caufe wherefore the condition cannot be perform- 
ed, and, therefore, Ihall never take advantage for non- 
performance thereof (r )." In Lancafiire v. Killingworthf 
which is reported by Lord Raymond (</), and in other 
books (f), the plaintiff declared on a covenant by the de- 
fendant's teftator, that, upon two days notice to be given 

to 

(0 Co. LittL 206. t. (0 Cm. 117. IX Mod. 529. 2 SJk. 

{d) B. R.T. tj IF. 3. r Ld. X^;ym. 6ty 
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1781. *^ ^ tcftator to accept 1000/. Hudforfs Ba^ (lock, at 
^^ - J the Hudfotfs Bav Houfe in, tsfc». and upon the transfer 
Jones thereof to him, he would pay the plaintiff 2000A and the 
againft plaintiff averred, that he gave notice, and was ready there, 
Park LEV* at the day, and offered to transfer the ftock, but that the 
teftator did not come to accept it : This was held ill upon 
demurrer, becaufe the plaintiff did not aver a refufal by 
the other party, or that he ftaid till the lad hour of the 
day, and the other did not come; but Lord Holt faid, 
•* That, though the money were payable upon the tranf- 
*< fer, yet, if a Ugal tender had been made by the plain- 
<< tiff, ne would have been as well entitled to the money, 
<< as if he had made an adual transfer." So, in Black- 
njoell V. Nafi (/), which was debt for a penalty, the plain- 
tiff declared, that he covenanted to transfer to the de- 
fendant, on or before the 2 lit of September ^ fo much 
ftock, and that the defendant, in conßderat'ume pramiffbrum^ 
covenanted to accept and pay for itj and then averred, 
that he was at the books the 21ft of Septendfer^ tsf paratus 
fmt if obttJit to transfer to the defendant, who, then and 
there, refufed to accept, or pay. On demurrer, it was 
objedied, that this was a condition precedent, and, there- 
C Ö87 ] fow, to entitle himfelf to the a£iion, the plaintiff ought 
to have {hewn an adual transfer of the ftock ; but the 
court held that the expreflion <^ in confideratione pramif" 
^^ Jorumi* meant, in coufideration of the covenant to 
transfer, and not of an a£tual transfer, but that, if it 
had meant an a£lual transfer, a tender and refufal would 
amount to a performance. Both of thefe cafes prove, 
that the refufal of the defendant excufes the non-per- 
formance, and completes the tender. In the cafe of 
Peter v. Opie^ reported by Ventris[g)i and Saunders (Ä), 
the fame principle is to be found. That was ajfumpfit^ 
on an agreement between the plaintiff and the defendant, 
that the plaintiff (liould pull down two walls, and build 
a houfe, is^c. for the defendant, and that the defendant 
ihould pay him, pro lahore fuo in £5* circa divulfionem^ &c. 
8/. and that, in confideration that the plaintiff affumed 
to perform his part, the defendant affumed to perform his, 
and the plaintiff averred, that he was ready and offered to 
perform ail on his part, but that the defendant had not 
paid him the money. After verdiö, the defendant moved 
an arreft of judgment, becaufe there was no averment of 
performance or tender. But the court, after feveral ar- 
guments, and a difcuffion how far the words " pro lahore^ 
made a condition precedent, held, that this was good 
after verdift. Now, the utmoft that could be implied 
after the verdiö, was the refufal on the part of the de- 
fendant ; 

(/) \». H. Af. 9 Geo, I. I 5/r. 535. 177. 214. 
Q) B, R, M. 23 Car. 2. i Vfntr. {b) 2 Saund^ 330. 
II 
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fcndant; for fuch an implication comes uhder the dif*. 
tinftion in the rule on which a late cafe was decided (f), 
being only a circumftance attending the faös on which Jon^es 
the plaintifTs title was founded j but, if nothing but againft 
performance would have done^ then the velfy ground of Barklit-* 
aftion was not averred in the declaration, and that^ zo 
cording to the fame rule, could hot have been implied 
after verdift. To the fame efFe£t is a cafe ftated in Rollit 
Abridgment {k\ from ' the Year-books (/}, where, the con- 
dition of a bond being to raife a mill, the obligor came 
to the obligee, and faid, all is ready to erecl the mill, 
and afked when he would have him come with it and " 
put It up, and the obligee anfwercd, that he would not 
have it, and discharged him entirely of the mill, Th(ä 
Was held to excufe him from the performance. And, in 
the fame book (w), it is laid down, that, if a condition 
be; that the fon of the obligor ihall ferve the obligee 
feven years, if he tenders his fon, and the obligee re- r (J88 1 
fufcs, or takes him, and, within the term, commands him 
to go away, the bond will not be forfeited» In like man- 
ner, where money is to be paid, tender and refufal is 
conftantly held to be equivalent to performance. But, if 
it is faid, that the tender in the prefent cafe was defec* 
tivc, and incomplete, ftill that cannot avail the defendant, 
becaufe he has made it good by waver, having difcharged 
the plaintiffs from doing any thing farther. That fuch a 
waver may make good a defe^ive tender^ is proved by many 
authorities, and, particularly, by the cafe of Außen v. 
^he Executors of Sir William Dodwell (//), where, on a 
queftion whether intereft fhould be allowed on a mort- 
gage after an alleged tender of the principal, it appeared, 
that the plaintiff had tendered a bank bill to one of the 
executors, for him to take, out of the amount of it, the 
principal and intereft then due. The executor refufed to 
take it, and the plaintiff alking if he objedbed to the le- 
gality of the tender, and faying, that, if he did, he would 
prefently turn the bill into money, he anfwercd, that he 
did not -, upon which. Lord King held, that the tender 
in a bank note was not, ftriclly fpeaking, a legal tender, 
but, fmce it was proved that the defendant offered to turn 
it into money, that made it a good tender. Now, here, 
there was the moft compleat waver of the irregularity, 
by the difcharge from executing any affignment or re- 
leafe whatfoever. 2. What I have hitherto fubmitted to 
the court, is upon the fuppofition, that the execution of 
the aiCgnment and teleafe was a condition precedent ) 

but 

{i) Rußptony.J/pinall,/uprat^.6'jg. [m) i Roll. Ahr. 455. P. fU I. 
(>f) I Roll. Abr. 453. N,pL^. ^ //. I. 

(/) 3 Hen^ 6. 37. (») Cart. H. 1 729. I B^, Cafifi Jtf^ 

318. //. Q, 
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but I (hall now contend» that there is no condition pre- 
^ cedent in this cafe, but that this is one of thofe middle 
Jones agreements in which what each has undertaken to do, is 
againll to be performed at the fame time. There are no words 
Barkley* neceflarily importing priority here, as, " for^ in cofiftder- 
ation of, proindef* isfc, but the agreement is, that the one 
party is to do an a£i, on the otlicr's doing another. 
Turner v. Goodtuin (0), reported in 10 Modern, is a cafe 
extremely applicable on this diilinäion. That was an 
^Gtion of debt upon a bond, by the condition of which, 
after reciting that j1. was indebted to the plaintiff in a 
bond of 3000A conditioned for the payment of .1500/. 
and had recovered judgment for that money, it was de- 
clared, that the defendant, upon confideration that the 
C 689 ] plaintiff would forbear fuing out execution upon ^. pro- 
mifed to pay the money, upon requeft, to the plaintiff, 
** he nffignwg over to him the judgment he had again ft 
« A'' The defendant pleaded, that the plaintiff had not 
ajßgned the judgment \ to which the plaintiff replied, 
'* That he was readj to affign, and requefted the defend- 
ant to pay the money, which he rcfufed (^)," and, to 
this replication, the defendant demurred. It was con- 
tended on the part of tlic defendant, that tlie words, 
*< he affigning," l^c. made a condition precedent. Ulie 
cafe was argued fcveral times, and there was, on the 
firfl argument, a difference of opinion, but, at lafl, judg- 
ment was given for the plaintiff, which could not have 
been, if the court had not held, that the affignment was 
not a condition precedent [2]. It may be faid that 10 
Modern is not a book of authority ; but there is a recent 
cafe in this court which confirms the dodlrine there laid 
down, and the diflinction, flated to have been taken by 
Lord Macclesfieli^. The cafe I allude to, is that of 
Klngßon V. Preßofiy determined in E. 13 Geo, 3. 

" It was an adion of debt, for non-performance of 
•< covenants contained in certain articles of agreement 
*< between the plaintiff and the defendant. The decla- 
«< ration ftated ; — ^That, by articles made the 24th of 
«« March 1770, the plaintiff, for the confiderations thcre- 
«* in-after mentioned, covenanted, with the defcndimt, to 
** ferve him for one year and a quarter next enfuing, 
** as a covenant-fervant, in his trade of a filk-mercer, at 
•* 200/. a year, and in confideration of the prcmifes, the 
** defendant covenanted, that at the end of the year and 
•* a quarter, he would give up his bufmcfs of a mercer 

« to 

(t) B, R. E. 12 Ann, 10 Mod. 153. to l\\e prefent, fjr, there, the words 
(p) 10 Mod. 190. arc, *' upoH his ailigniiig a judgment." 

[2] This c.ifc oi I'urner v. Goodivi/if But ß\ficr cites the cafe from a book 

as fiated in H/ttr's abridgment, vol. of Itill iefi» authority than 10 il/(?J. «4;/;:. 

20. p. 183. pi. 9. is flill mote in point 2 Barnard, 308. 
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** to the plaintiff, and a nephew of the defendant, or 

•* fome other perfon to be nominated by tlie defendant, 

•* and give up to them his ftock in trade, at a fair valua* Jonbs 
** tion ; and that, between the young traders, deeds of againft 
•* partnerfliip fhould be executed for 14 years, ^nd, from Bark lit« 
•* and immediately after the execution of the faid deeds^ the 
•* defendant would permit the faid young traders to carry on 
** the faid bufmefs in the defendants houfe, — ^Then the de- 
«< claration ftated a covenant by the plaintiiF, that he [ Ö90 3 
«< would accept the bufinefs and ftock in trade, at a fair 
•* valuation, with the defendant's nephew, or fuch other 
«* perfon, tjfr. and execute fuch deeds of partnerfliip, 
«* and, further, that the plaintiff (hould, and would, at^ 
** and before^ the fealing and delivery of the deedsy caufi 
•* and procure good and fufficient fecurity to be given to the 
** defendant^ to be approved of by the defendant, for the 
•* payment of 250/. monthly y to the defendant , in lieu of a 
•< moiety of the monthly produce of the (lock in trade, 
<* until the value of the llock fliould be reduced to 4000/. 
" — ^Thenthe plaintiff öwrrr^, that he had performed, and 
<« been ready to perform, his covenants, and afligned for 
«* brßachy on the part of the defendant, that he had re^ 
** fitfed to furrender and give up his bufmefs^ at the end of 
^* the faid year and a quarter. — The defendant pleaded, 
*« I. That the plaintiff did not o^er fufficient fecurity j 
•< and, 2. That he did not give fufficient fecurity for the 
«< payment of the 250/. to*f. — And the plaintiff demur- 
•< red generally to both pleas. — On the part of the plain- 
•* tiff, the cafe was argued by Mr. Buller, who contend- 
*< ed, that the covenants were mutual and indepcndant, 
^ and, therefore, a pica of the breach of one of the 
«< covenants to be performed by the plaintiff was* no bar 
** to an aftion fbr a breach by the defendant of one of 
« which he had bound himfelf to perform, but that the 
« defendant might have his remedy for the breach by the 
<* plaintiff, in a feparate aöion. On the other fide, Mr. 
*< Grofe infifted, that the covenants were dependant in 
<< their nature, and, therefore, performance muft be al- 
«« leged : The fecurity to be given for the money, was 
•* manifeftly the chief objcft of the tranfaäion, and it 
** would be highly unreafonable to conflrue the agree- 
•* ment, fo as to oblige the defendant to give up a bene- 
•* ficial bufinefs, and valuable ftock in trade, and truft to 
** the plaintiff's perfonal fecurity, (who might, and in- 
«« deed was admitted to be worth nothing,) for the pcr- 
** formance of his part.— In delivering the judgment of 
•< the court. Lord Mansfield expreffcd himfelf to the 
** following effeft : — ^There are three kinds of covenants : 
<^ I. Such as are c^led mutual and independant, where 
** cither party may recover damages from the other, for 

& Z " Ihc 
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** the injury he may have received by a breach of the 

** covenants in his favour, and where it is no excufe for 

Jokes ** the defendant, to allege a breach of the covenants on 
againft ** the part of the plaintiff. 2. There are covenants which 
Barkley, "are conditions and dependant, in which the perform- 
[ 691 ] " ance of one depends on the prior performance of an- 
" other, and, therefore, till this prior condition is per- 
«< formed, the other party is not liable to an aclion on 
«< his covenant [cr^]. 3. There is alfo a third fort of co- 
•< vcnants, which are mutual conditions to be performed 
•* at the fame time ; and, in thefe, if one party was 
" ready, and offered, to perform his part, and the other 
«« neglefted, or refufed, to perform his, he who was 
" ready, and offered, has fulfilled his engagement, and 
*« may maintain an adlion for the default of the other j 
** though it is not certain that either is obliged to do the 
•' firll atl. — His Lordfhip then proceeded to fay, that 
*• the dependance or indepcndance of covenants was to 
*< be colle£led from the evident fenfe and meaning of the 
«* parties, and, that, however tranfpofed they might be 
•* in the deed, their precedency mull depend on the or- 
•* der of time in which the intent of the tranfaftion re- 
•« quires their performance. That, in the cafe before the 
«* court, it would be the greatcft injuftice if the plaintiff 
*< fliould prevail : The effence of the agreement was, 
*< that the defendant fhould not truft to the pcrfonal fe- 
" curity of the plaintiff, but, before he delivered up his 
** flock and bufinefs, fhould have good fecurity for tlie 
•• payment of the money. The giving fuch fecurity, 
•• therefore, mutt neceffarily be a condition precedent. — 
** Judgnjent was accordingly given for the defendant, 
M becaufe the part to be performed by the plaintiff was 
" clearly a condition precedent.'* 

But, it is equally clear, that, in the prefent cafe, the 
agreement falls within the third dafs, as defined by Lord 
Mansfield, and, therefore, abfolute performance by the 
plaintiff was not neceffary to entitle him to his aäion, 
nor had he occafion to aver any thing further than tha't he 
was ready to affign the ftock, and grant the releafe. 

Woody for the defendant, — ^The plaintiff's part of this 
agreement was a condition precedent [f 145]. There 
cannot be a more emphatical term to cxprcfs priority of 
performance, than the word " i/^w." The general prin- 
ciple 

ft?-] Vide Duke^ of St. Man's v. [f 145] Vide Bcone v. Ejn, C. B. 

Sbors, C. B. T, 29 Geo, 3. //. Bl. 270. T, 19 Geo. 3. 2 Blackß. 1 312. where 

279, 280. wlicrc a rule laid down in it was held, that, if one party covc- 

Lune v. Eyre, -viz. that where a co- nants to do one thing, the other doinj 

vcnani güi.*b ics the whole of the confi- another, it is a mutual covenant» aad 

deration on both fiJes, i: is a condition not a condition preccdenu 
precedent^ was adopted and confirmed« 
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ciplc is true, that tender and refufal is fufficient, but the 

plaintiffs ought to have done every thing they had en- ^ 

gaged to do, as far as was in their power, without any Jones 
concurrence of the defendant ; and, after that, if * they againft 
had tendered to compleat their part, and the defendant Barkley. 
had refufed his concurrence, fuch tender and refufal would * [ 602 1 
have been equivalent to a performance. Thefe plaintiffs 
had not proceeded fo far. They might have executed a 
releafe, and tendered to deliver it to the defendant ; for 
as it was not required by the agreement that it fhould be 
fuch a releafe as the defendant fhould approve of, they 
might have gone that far without his concurrence. But 
inilcad of doing fo, they only tendered a draft of a re- 
leafe. It was the more necefl'ary they fhould perform 
every thing in this cafe which they had bound themfelves 
to do, as far as they could without any hindrance from 
the non-concurrence of the defendant, becaufe there is 
no exprefs mutual promife on their part to execute the 
releafe, fo that the defendant could not have brought an 
a£tion againfl them for not doing it. The two following 
cafes are diredly in point : Fiz, i. Außin v. Jervoyfe (q), 
where the plaintiff declared, that he had bought a horfe 
of the defendant for twetity^two fiiUings paid in hand, 
and for 1 1 /. more to be paid at the death, or marriage, 
of the plaintiff, for which he ßiould become bounds with 
ftifficient furety^ by their, writing obligatory^ and that the de- 
fendant, in confideration thereof, promifed to deliver him 
the horfe, when he fliould be required, and then averred, 
that, afterwards, he offered ^to become bound to him^ but yet 
the defendant had not delivered the horfe, though he had 
been required fo to do. On -non ojfum^it pleaded, there ^^ 

was a verdict for the plaintiff, but the judgment was ar- 
refted, becaufe he had not avened that he had tendered 
the obligation fealed, nor flated what fecurity he had of- 
fered : 2. An anonymous cafe in Rolle s Reports (r), where, 
in an aftion on a bond conditioned for the delivery of a 
releafe on a certain day to the plaintiff, tlie defendant 
pleaded, that he was ready, on the day, to feal and de- 
liver the releafe, that it was T^Titten, and the wax fixed 
to the label, but the plaint itf refufed to accept of it. The 
plaintiff demurred : And it was laid down, by Chamber« 
LAiNE, Jußice^ that if a defendant is bound to do a thing 
which cannot be done. without the plaintiff, and the plain- 
tiff refufe to accept it, there the defendant is difchar^ed 
if he does what is in his power, but, that, in th.it cafe, 
the defendant had not done all he could, for he ought to 
have fealed the releafe without the plaintiff, which he had 
not done. The fame principle is to be gathered from the 

dcterminaiion 

(f) ^- »3 7<^^ J- Äfl*. 69. 77. {r) B. R. M. 20 > ^ RM' 23«- 
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1 78 1. determination in Blandford v. Andrews (/) ; for, there, in 
^ - - J an a£tion on a bond conditioned for the defendant's pro- 
JoNEs curing a marriage by fuch a time between the plaintiff 
againft and one J. P. the defendant pleaded, that the plaintiff. 
Barkley, had gone to % P. and abufed her, and told her, that, 
if he married ner, he would tie her to a poft, by reafon 
whereof, the defendant could not procure the marriage 
by the time ftipulatcd, and the plaintiff having demurred 
to the plea, it was held to be bad, becaufe tlie defendant 
had not alleged, that he had ufed his endeavour to pro- . 
cure the marriage, and he ought to have (hewn there was 
no default in him, and that he did as much as in him lay 
to procure it. Both this cafe, and Außin v. Jervoyfe^ arc 
recognized by Lord Hoi/r, as law, in that of Lancaßire 
V. Killingnvorth (/). With regard to the payment of fnotiey^ 
if the perfon who is bound to pay (hould bring money 
in bags, and fay to the other, " Here, I am ready to pay 
you the money," and the other (hould difcharge him, 
furely that would not be fufficient, but he ftill ought to 
make an aöual tender of the money. This was exprefsly 
adjudged in the cafe of Suckling v. Coney («). As to the 
authorities relied on for the plaintiffs, they do not come 
up to the prefent cafe. In Lancaßire v. Killingivorthy it 
tender of the transfer, and refufal by the defendant, 
would have been fufficient, becaufe the plaintiff could 
not have gone farther witliout the concurrence of the de- 
fendant. — (Lord Mansfield, " Yes, he might transfer 
ftock without the prefence of the other party.") — The 
cafe of Peter v. Op'ie was after verd'iEty and therefore does 
not eftablifli what is, or what is not good, upon demurrer. 
In the cafe dated by Rolle from the Year-books, the plain- 
tiff could not have come upon the defendant's premifes, 
to ereft the mill, without his concurrence. The tender 
of the bank-note, in Außen v. The Executors of Dodwcll^ 
was equivalent to a tender of caih, efpecially being ac- 
companied with an offer to turn it into money. 

Le BlanCf in reply, r.dmitted, that, unlefs there were a 
difcharge by the other party from going farther, the plain- 
tiff muft take every ftep neceffary for him to do, in v/hich 
the defendant's concurrence is not requifite, before he can 
avail himfelf of a refufal by the defendant 5 but that none 
C 694 ] of ^^^ c^f^s cited went fo far as to controvert his pofi- 
tion, that, where the defendant ftops the plaintiff by the 
way, he may take advantage of it. The cafe of Bland- 
ford v. Andrews was, he faid, the (Irongeft, but, in that 
cafe, there was only an averment that the defendant pa- 
ratus fuity and then particular fa6^s dated, from which 
an inference was to be drawn, that the plaintiff, by his 

conduft, 

(/) B. R. M. 41 El. Cro. £1. 694. («) %, 74. 
(/) 1 Ld. Rajm. 687. 
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conduft, had rendered it impoffiblc for him to perform lyÖl« 
the condition ; but no allegation of an exprefs difcharge \ _ _ , ^ 
by the plaintiff. As to the payment pf money, in the Jonei 
cafe put of its being in bags, if the other party faid, •* I againft 
admit the money to be there, but I won*t have it,*' he Barklet. 
thought that would be a fufficlent tender. 

Lord Mansfield, — If ever there was a clear cafe, I 
think the prefent is. One needs only ftate what the agree- 
ment, tender, and difcharge, were, as fet forth in the 
declaration. It charges, that the plaintiffs offered to aflign^ 
and to execute and deliver a general releafe, and tendered 
a draft of an afßgnment and releafe, and offered to exe- 
cute and deliver fuch aflignmcnt, but the defendant ab- 
folutely difcharged them from executing the fame, or any 
q/J!gnment and releafi ,ivhatfoever. The defendant pleads» 
that the plaintiffs did not aäually execute an aflignment 
and releafe 5 and tlie queftion is, whether there was a fuf- 
ficient performance. Take it on the reafon of the thing. 
The party muft ihew he was ready ; but, if the other 
ftops him on the ground of an intention not to perform 
his part, it is not neceffary for the firft to go farther, and 
do a nugatory aft [i^*]. Here, the draft was fliewn to 
the defendant for his approbation of the form, but he ' 
would not read it, and, upon a diflferent ground, namely, 
that he means not to pay the money, difcharges the plain- 
tiffs from executing it. ^ 

WiLLES, and Ashhitrst, Jußicesy of the fame opinion, 
BuLLER, Jitßlcey — ^The defence arifes upon an objec- 
tion to the declaration, and, therefore, the defendant 
(hould have demurred to it, and not have lengthened the 
record unneceffarily by two fpecial pleas. None of the 
cafes cited by Mr. Wood apply. The cafe in Hobart is very 
diftinguifhable from the prefent, for there was no refufal 
nor difcharge in that cafe ; the defendant was perfeftly 
paffive, and the plaintiff did not perform what he had un- 
dertaken, although there was nothing to prevent him. 
In the cafe of Blandford v. Andrews^ the defendant had 
agreed to ufe his endeavours, and, notwithftanding what 
had been done by the plaintiff^, he might have prevailed 
on the woman, before the time elapfed, to marry him. C 695 3 
The qucftions on tenders are very difi^erent from this. 
They have arifen, not upon what fhall excufe, but on 
what is, a tender. If the party pleads a tender, he muft 
prove one. But the decifion would have been very differ- 
ent in the cafes of that fort, if there had been any afl: 
of the one party ftated on the record, which had prevent- 
ed the other from making a compleat tender. The cafes 

cited 

\j&'] So, if the performance Is pre- performance. Hotham v, 7 be Eaft In* 
vented by the negledt and default of dia Company ^ B. R, H, 27 Geo, 3. i 
the other party, that is equal to a Term Ref. 63S. 645. 
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cited by Mr. Le Blanc arc very ftrong on the prcfcnt pöiüf« 
In K'tngjion v. Preflon the principle is clearly laid down, 
that, where fomething is to be performed by each party 
at the fame time, he who U'as ready, and offered to do 
his part, may fue the ether for not performing his. I am 
fure there have been other cafes fince, of the fame fort* 
Judgment for the plaintiff [3]. 



[3] At the Sittings, at GuUdkally 
tftcr this term, the caufe was tried be- 
fore Lord Mansßeld, on the general 
i/Tuc, and a verdid found for the plain- 
tiffs, with 611/. damages, but fubjcft 
to the opinion of the court on a mo- 
tion for a Ronfuit. 

The noaterial adls, as reported by 
his Lordihip, in M. zz Gee. 3. (/?), 
when the rule for a nonfuit came to be 
argued, were as follows :~An agree- 
ment, as dated in the firft coor.t, was 
entered into, and figned by the defend- 
ant ; afterwards, Gari^iner's certificate 
was allowed, and, a year. after that al- 
lowance, the attorney for the plain- 
tiffs, by their dirctlilion, prepared a 
draft of an affignment and releal'e, and, 
in company with one of the plainiifls, 
tendered it to the defendant for his 
perufal, telling him the plaintiffs were 
ready, and would execute it, if he ap 
proved of it. The defendant returned 
the draft, faying it was nccdicfs for 
them to give themfelves any trouble, 
for xhaitLanc, (who was the bankrupt's 
father- in-I.iw, and for whom tlie de- 
fendant aded as an attorney,) would 
never pay the money. The witnefs 
who proved the tender, faid, upon his 
crofs-ocamination, that Carr, who was 
one of the plaintiffs, was a moil ob- 
ftinate creditor, and by much tho 
largeA, that his debt was 1200/. and 
he pcrfuaded him to fign, by telling 
him, that if he did not, the money 
would never be received. As foon as 
he had iigned, the certificate was al- 
lowed. At the trial, the Attcrncy Ge- 
neral obje£ted, that it appeared upon 
the evidence, that this was an agree- 
ment to fecure the payment of money 
due from the bankrupt, in order to 
induce a creditor to fign his certificate, 
and, tlierefore, was void, under 5 Geo^ 



2. c. 30. § II. His Lordfliip, at the 
trial, thoaght this cafe not within the 
flatute, becaufe the 611/. tobe paid 
to the plaintifi's, was not fbr the fepa- 
rate ufe of Carr, but for the benefit of 
all the crcditars, 

Dtcnfjing, and Le Blanc , argued for 
the plaintirf's, and contended, that this 
objcdion (houid have been taken on 
the demurrer, becaufe the agreement, 
as proved, was flated on the record, 
and, if illegal, the plaintiffs had not 
fhewn a g'.od caule of adion. But 
they alfo i:;nilcd, that it was not with- 
in the fenfe or intent of the flatute. 
1 he objcd of that aft, like that of all 
the other bankrupt laws, was to pro- 
cure an equal diflribution of the bank- 
rupt's cfiefts among all his creditors. 
This general object ought to be kcp^ 
in view in conftruing them all, and the 
agrecmciit in this cafe tended to fe- 
cure an equal diilributicn, and there- 
fore promoted the policy of the üa-^' 
tutcs. 

The Attorney General, Lee, and Wood^ 
on thw- other fide, inüfted, that the ob- 
jeftion did not arife upon the record, 
tlie circumltances under which Carr 
had figned not being ftated in the 
declaration. As to the objeftion it- 
felf, it was dearly founded in the 
ivords of the ftatute, which were ge- 
neral enough to extend to the cafe of 
a fecurity tor money given to all the 
creditors, and alfo within the mi/chief 
meant to be provided againft ; for the 
defign of the aft was to prevent ere- 
ditors from taking advantage 
of the " bankrupt's fituation, [ 696 ] 
or praftifing on the compaf- 
fion of his relations, in order to extort 
money as a price for doing what, it is 
true, they are not compellable to. do 
by pofitive law, but what there is a 

moral 



(a) On Tburfday the 1 jth of Ncvemher. 
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moral d:Xy upon them^to do volunta- 
rily, if the bankrupt has fairly deli- 
vered up his whole propcrry for their 
behoof. For this they cited a cafe of 
Smt/h V. BroMtcy, decided by Lord 
Mafi<ßeU, at GuiUhall, at the Sittings 
after E, 1 760 {a) . 

The court took time to confider, 
and on Satuniayy the 24th of Kovcm- 
her. Lord ManspcU delivered their opi- 
nion in favour of tho defendant. 

His Lord(hip faid, he well remem- 
bered the cafe of Smith v. Bromley, 
and that Bullcr, Ju!licc, had a very 
good note of it, which he dcfircd he 
would read, and which he accordingly 
did, to the following eff. dl. 

Smith 1;. Bromley. 

* Adliun for mont y iud and rcceiv- 

* ed to the plai.uitf's ufe; upon this 
« cafe : The p!;\intifF's brother hav- 

* ing committed an a«^ of bankruptcy, 
' the defendant, being his chief crc- 

* ditor, took out a commiffion againll 

* him, but, afterwards, finding no di- 

* vidend iikcly to be made, refufcd to 

* fign his certificate. But on frequent 

* application, and earned entreaties, 
' made by tlie bankrupt to one Oliver, 
' a tradefman in town, who was an 

* intimate friend of the defendant, who 

* lived in Ckejhire, he got Oliver to 

* write to the defendant feveral times, 

* and he at lad prevailed on the de- 

* fendant to fend him, (Oliver,) a 
' letter of attorney, empowering him 

* to fign the certificate, which Oliver 

* would not do, unlefs the bankrupt, 

* or fomebody for him, would advance 
' 40 /. and give a note for 20 /. more, 

* and which, on Oliver's figning the 

* certificate for the defendant, the 

* plainiiff, (who was the bankrupt's 

* filbr.) paid, and gave to Oliver ac- 
« cordingly, who thereupon gave her 

* a receipt for the money, promifing 

* to return it, if the certificate was 

* not allowed by the Chancellor. The 

* certificate was allowed. The plain - 

* tiff afterwards brought her adion 

* againft Oli*uer to recover back the 

< 40/. from him, but, that aäion 

* coming on to be tried before Lord 

< Mansjield, at Guildhall, at the Sit- 



JONES 

againd 
Barklet. 



tings after laft Trinity 
Term, and it then 
appearing that O//- 
vcr had at^ally paid 
over, or accounted 
for, the 40/. to Brcm^ 
ley, and his Lord- 
ftiip being clearly of opinion, that 
this a6tion would not lie againft the 
plaintiff's own agent, who had ac- 
tually applied the money to the pur-» 
pofe for which it was paid to him» 
the plaintiff was noufuited in that 
aftion ; and now fnc brougl.t this ac- 
tion againfl Brcmley himlelf; whick 
coming on to be tried, it was proved« 
that the money was received by OU^ 
<vcr, and paid over to the defend- 
ant. 

* It was contended for the plaintiff^ 
that this money was paid, either 
without confideration, or upon one 
that was illegal, and, in either cafe, 
was recoverable back by this ac- 
tion. 

« For the defendant, it was argued« 
that there was certainly a confidera- 
tion for the payment of the money« 
to iL'it, the figning cf the bankrupt*« 
certificate ; '1 hat, if this confidera. 
tion was illegal, the j)Iaintifi^ wot 
particeps crimiuis, had paid it volun- 
tarily and ki.owingly, ar;d without 
any deceit, and fo was within the 
cafe of Tomkins v, Bcrnet, (H, 5 
mil. 3. at A'. Pr. before Trehy^ 
Chief Juflice, 1 Salk, 22.) ; but that 
there was nothing illegal in it ; for 
it was the money of a third perfon« 
and fo no diminution of the bank« 
rupt's eifcdls, or fraud upon his cre- 
ditors ; in wiiich cafe only, whereby 
the dillributioii becomes unequal, is 
there any iniquity in receiving % 
confideration for figning the certifi- 
cate ; That, if tlie legiflaturc had 
intended that money paid upon fuch 
confideration (hould be confidercd aa 
illegally paid, they would have made 
it part of the claufe in 5 Geo, 2. r, 
30. which makes void bonds, bills, 
and other fecurities given for thi^ 
purpofe {b), in the fame manner as, 
in the ftatutc againft gaming (r). 



{a) Mentioned Lai» of Nifi Prius, 
p. 132, Ed. 1775, 



(^) §11. 

{c) 9 Ann, c. 14. 



6^t 



CASES IN TRINITY TERM 



Jokes 
Bak^klet. 



there is an exprefs 
provifion for the re- 
covering back of mo- 
ney loft at play {c) 
[r^] ; That courts 
of jufHce had always 
conftrued that claufe 

* of 5 Gio* 2. r. 30. in a ftridt manr 
' ner» as appeared by the cafe of 

* Lewis T. Chafe 9 Cave. E, 1720. i 
« P. IFill, 620. and which cafe, as to 
« the merits, feemed to be lefs fa- 

• vourable for the creditor 
[ 697 ] ' than the prefent ; for, 

• there, the bankrupt him- 
felf, not the third perfon, gave ^ 
bond for the whole debt, in confi- 
dcradon of a creditor's withdrawing 
a petition he had preferred to the 
great feal againft the allowance of 
the bankrupt^ certificate ; That, in 
the prefent cafe, if there was any 
rait, the plaintiff was more guilty 
ttian the defendant, for he had receiv- 
ed very little towards his debt, which 
was 1150/. That, if the plaintiff 
had become fecurity for her brother 
the bankrupt, before the aft of 
bankruptcy, the defendant might 
have received the numey of her, 
without any imputaticrn ; and that, 
if a third perfon afterwards volun- 
tarily paid what (he might before 
have become bound for, without any 
hurt tothe bankrupt's other creditors, 
there was no iniquity in the credi- 
tor's taking the money, fo as it did 
sot amount to his whole debt. 

« But Lord Mansfield was of a diffcr- 

* cnt opinion. He faid, it was iniqui- 



tous and illegal in the defendant Xo 
take, and, therefore, it was io to 
detain f this 40/. If a man makes 
ufe of what is in his own power to 
extort money from one in diftrefs, it 
is certainly illegal and oppreiuve, 
and, whether it was the bankrupt or 
his fifter that paid the money, it is 
the fame thing. The taking money 
for figning certificates is either an 
oppreilion on the bankrupt or his 
family, or a fraud on his other cre- 
ditors. It was a thing wrong in it- 
felf, before any provilion was made 
againft it by ftatute ; for, if the 
bankrupt has conformed to all the 
law requires of him, and has fairly 
given up his all, the creditor ought> 
in juftice, to fign his certificate; 
but, on the other hand, if the bank- 
rupt has been guilty of any fraud» 
or concealment, the creditor ou^ht 
not to fign, for any confideration 
whatever. If any near relation i& 
induced to pay the money for. the 
bankrupt, it is taking an unfair ad-> 
vantage, and torturing the compaf- 
fion of his family : if it is the money 
of the bankrupt him fdf, it is giving, 
one creditor his debt to the exdufion 
of the others, and a fraud upon, 
them. As to the cafe cited from 
Peere fFilliams, that only affedled the 
perfon who petitioned. There might 
have been lufHcient of the creditors 
in number and value to fign without 
him, and he had a right to compro- 
mife it upon what terms he pleafed. 
The petitioning, or not, was entire- 
ly in his own power, and not like the 
* prefent 



(0 § 2- 

[Ö*] By that ftatute the lofer may 
recover the money loft, within three 
months after the lofs. If he does not 
fue for and recover it within that 
time, any perfon may recover die fum 
loft, and treble the value. But it has 
been held, that the limitatkm of three 
months is confined to the cafe of mo- 
ney adlually p;^id at the time, but that 
if a bond or other fecurity is given, 
and the money, or part of it, after- 
wards paid, a court of equity will 
tompel the repayment of that money 



to die lofer, after the expiration of the 
three months. Rauoden v. Shadwell, ' 
Cane, 1755 ,JmhL 269. The reafon there 
ftated to have been given by Lord 
Hardivicke is, that the fecurity being 
void by 9 Jnn, c, 14. the payment 
under fuch fecurity cannot be fupport- 
ed. But, %. becaufe by that ftatute 
the contra^ alfo is not made void. Fide 
infra, 743. By 16 Car. 2. e. 7. f 3. 
if the lofs at one fitting is more than ' 
100/. the contraä itfelf is made void, 
and in Rawden v. ShiuiweU, the bond 
was for 500/.^ 
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prefent cafe. It is argued, that, as 
the plaintiiF founds her claim on an 
illegal ad, (he (hall not have relief 
in a court of juilice. But (he did not 
apply to the defendant or his agent 
to fign the certificate on an improper 
or illegal confideration : but, as the 
defendant infilled upon it, fhe, in 
compaiiion to her brother, paid what 
he required. If tne aft is in itfelf 
immoral, or a violation of the gene- 
ral law» of public policy, there, the 
party paying (hall not have this ac- 
tion; for where both parties are 
equally criminal againft fuch general 
laws, the rule is, porior tfl conditio 
defendentis. But there arc other laws, 
which are calculated for the protec- 
tion of the fubjedt a^ainll opprelBon, 
' extortion, deceit, C5f. If iuch laws 
' are violated, and the defendant takes 
'' advantage of the plaintiff's condition 
' or fituation, there the plaintiff (hall 
' recover [t^] ; and it is aftonifhing 
^ that the Reports do not diltinguilh 
^ between the violation of the one fort 
^ and the other. As to the cafe of 
' Tcmkins v. Bernet, it has been often 
' mentioned, and I have often had oc- 
' caüon to look into it ; but it is fo 
' loofely reported, and fluffed with 
' fuch flrange arguments, that it is 
' difficult to make any thing of it. 
' One book fays it was determined by 
' Lord Holt ; another, by Lord Trel^\ 
' Certain it is, it was only a Ni/iPrius 
' cafe. I think the judgment may 
' have been right, but the reporter, 
' (Salkeldf) not properly acquainted 
^ with the fafts, has reconrfe to falfe 
' reafons in fupport of it. The cafe 

* mud have been, as I take it, an ac- 
' tion to recover back what had been 
^ paid, in part of principal and legal 
' interefl, upon an ufurious contract ; 

* and, therefore, the adlion would not 
' lie, for fo far as principal and legal 

* interefl went, the debtor was obliged, 

* in natural juilice, to pay, therefore 

* he could not recover it back. But for 

* all above legal interefl, equity will 
' ailifl the debtor to retain, if not paid. 
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or an «ftion will lie 
to recover back the 
furplus, if the whole 
has been paid. The 
reporter, not feeing 
this dillinftion, has 
given the abfurd rea- 
ion, that *voienti non fit injuria ; and, 
therefore, the man, who, from mere 
neceflity, pays more than 
the other can in juflice [ 698 ] 
demand, and who is call- 
ed, in fome books, the (lave of the 
lender, (hall be faid to pay it will» 
ingly, and have no right to recover 
it back, and the lender ihall retain ; 
though it is in order to prevent this 
opprefiion, and advanuge taken of 
the neceffity of others, £at the law 
has made it penal for him to take ! 
This kind of reafoning is equally ap- 
plicable to the cafe of a bailiff who 
takes garniih money from his pri- 
foner. It is wrong for the bailiff to 
take it, and it is therefore wrong for 
the other to tempt him, and ^vStnii^ 
\5c, and therefore he fhall not re- 
cover it back ; but this has been de- 
termined otherwife. The cafe of 
money given to a folicitor to bribe a 
cuflom-houfe oflicer, dted in that of 
Tomkins v. Bcrmt^ is againfl his own 
agent, and, therefore, he cannot 
recover. But the prefent is the cafe 
of a tranfgreflion of a law made to 
prevent opprcflion, either on the 
bankrupt, or his family, and the 
plaintiff is in the cafe of a pcrfon op- 
prefFed, from whom money has been 
extorted, and advantage taken of 
her fituation and concern for her 
brother. This does not depend 
on general reafoning only, but there 
are analogous cafes ; as that fii Aflley 
V. Reynolds^ (B, R. M. 5 Geo. 2. 
z Str. 915). There, the plaintiff 
having pawned fome goods with the 
defendant for 20/. he refufedto de- 
liver them up, unlefs the plaintiff 
would pay him 10/. The plaintiff 
had tendered 4/. which was more 
than the legal interefl amounted n>; 

« but, 

Nerot 



[0»] S. P. Cockfioit V. Bennett, B. Geo. 3. //. B/. 65. Fide, alfo, Neroi 
, M. 29 Geo. 3. 2 Term ^<r/. 763. v. Wallace, B. R. H. 20 Geo. t 
6. Jacques V, mtbj^ C. B. t. 28 3 Term Rep. 17. 
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bot, finding that he 
could not otherwife 
get his goods back> 
he at lail paid the 
whole dernand, and 
brought an a£l:on for 
' the furplub beyond Ic- 
gal intereft, as money had and receiv- 
ed to his ufc, and recovered [S^J- It 
is abfurd to fay, that any one tranf- 
greiTes a law made for hi& own ad- 
vantage, willingly. Pat the cafe, 
tiiat a man pawns anotlier's eoods ; 
the right owner might be obliged to 
pay more than the value, and would 
tiave no relief, if this adlion will not 
lie. As to the cafe of ufury, it was 
decided both by Lord Talbot^ and 
Lord HardiAjicke, in the cafe of Be* 
futquei v. Dajhwood (a), on a bill 
brought to compel the defendant to 
refund, what he had received above 
principal and legal intereft, that the 
furplus fhould be repaid. Upon the 
whole, 1 am perfuadcd it is necelTary, 
£>r the better fupport and maince - 
nance of the law, to allow this ac-* 
don ; for no man will venture to 
takti if he knows he is liable to re- 
fwtd. Where there is no temptation 
to the contrary, men will always aft 
right. 

* The jury, under his Lord(hip*s 
direfHon, found a verdidt for the 
plaintiff, with 40/. damages (b)J* 
After BuUer, J u (lice, had read the 
note of the above cafe. Lord Mansfield 
cxprefled himfelf to the following ef- 



Lord Mz/fi/f/^/, — I adhere, and all 
the rt-ft of the court agree, to all the 
dodtrine there laid down. Though 
the cafe in Pecrc Williams (hould be 
right, it is ditferent from this, and ii 
not within the letter of the ftatute, be- 
cause it did not relate to the figning of 
the certiEcate, but to the withdrawing 
a petition againil allowing it, and there 
had been a recovery upon the bond at 
law ; and the report fays, relief wad 
refufed, becaufe, where both have 
equity, he wiio has the law muft pre- 
vail, and that the defendant had equity, 
becaufe he was a fair creditor. I doubt 
the reafoning, becaufe a fair creditor 
has no right to take an undue and ille- 
gal advantage ; but, certainly, fo far 
was true, that, if the bond was void 
in equity, it was void in law. What 
ilruck me, in this cafe, at Guildhall^. 
was, that the agreement was with the 
afiignees afting for all the creditors» 
and the benefit to go to all the credi- 
tors. I thought, between a friend of 
the bankrupt and all the creditors, an/ 
agreement might be made ; they might 
agree to fuperfede the commiilion i 
they might agree to compound. £ut^ 
upon fuller conftderation, I am fatif«^ 
fied ; and we are all oi opinion, that 
this cafe is within the letter of 5 Geo. 2.' 
f. 30. and within the reafon of it.* 
Great corruption and oppreffion might 
arife from a combination of all the 
creditors, to exadl conditions for fign- 
ing the certificate. 

The rule was made abfolute, for a 
nonfuit to be entered [f 146], 



[t^] If a party pawn goods on an 
vfurious loan, he cannot recover back 
the goods on trover, unlefs he has firll 
tendered the money really advanced, 
and, I prefume, legal intereft. Fitx-. 
foy Y* Givillimy B, R. £, 26 Geo. 3. 



1 Term Ref. 153. 



8 Geo. 2. Ca, Temp. 



(a) Cane. 
faW. 38. 

(b) In a cafe of Clarke v. Shee, M. 



1 5 Geo, 3 . [ t H7] Lord Mansfield, in 
delivering the opinion of the court, 
laid down, and enforced, the fame doc- 
trine as in this cafe of Smith v. Brom-, 
ley. Videy alfo, fupra, p. 472. 

[t 146] Vide Jacques v. Golightly, 
C. B, E. 16 Geo. 3. 2 Blackfi. 1073. 
Browning v. Morris^ B,R.E. 18 Geo, 3 . 
Co-Tjuf. 790. 



[t >47] Since reported, Cwi^. 197. 
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Hyde cgainß Cog an and Others. Friday, 

3id June. 

BY the ftntute of i Geo. \. ß. 2. r. 5. commonly called If persons ri- 
the riot aa, it is made felony without benefit of clergy, bled inifart 
" for any perfons unlawfully, riotoufly, and tumultuoufly, demolifhand 
affembled together, to the difturbance of the public peace, pull down a 
unlawfully, and with force, to demolifli or pulldown, or jJ^^'<^|J«ng* 
begin to demolifh or pull down, any church or chapel, or ^^be\^^ 
any building for religious worfhip, certified and regiftered t\me, deitror 
according to the ftatute of i J^. & M. fejf, i. c, 18. or any goods and 
dweUiftg'houfe^ bar n^ ß able ^ or other out-houß {a)r furniture ia 

And, by another feftion of the fame ftatute (*), it is a^|j,oü"h\^ 
cnaäed, that, " if any fuch church or chapel, or any fuch goods and 
building, ÜTr. or any fuch dwelling-houfe, barn, ftable, or furniture 
out-houfe, (hall be demoliflicd, or pulled down, wholly, were not de- 
er in part, by any perfons fo unlawfully, riotoufly, and ||^^J/i^ ' 
tumultuoufly, aflemblcd, the inhabitants of the hundred pulling dovm 
in which fuch damage fiall be done^ (hall be liable to yield of the hotife, 
damages to the perfon or perfons injured and damnified by f -* ^f^^rU 
fuch demolißiing or pulling down, wholly or in part, and J^* "a^<^» ""- 
fuch damages (hall and may be recovered, by aftion to be ^. -, ^^ yjg|^ 
brought in any of his Majefty's courts of record at Weß-- damages for 
minßer^ by the perfon or perfons damnified thereby, againft thedciiruajon 
any two or more of the inhabitants of fuch hundred ; fuch ° ^^* . !" 
aßion for damages to any church or chapel, to be brought ^^ yX\t houfe. 
in the name of the reä.or, vicar, or curate, of fuch church 
or chapel, that fliall be fo damnified, in truft for applying 
the damages to be recovered, in rebuilding or repairing 
fuch church or chapel." (The damages recovered to be 
levied on the inhabitants of the hundred, in the manner 
prefcribed by the ftatute of 27 EUz. c. 13. in the cafe of 
aftions againft the hundred, by perfons robbed.) 

In confequence of the riots in June 1780 (r), various 
aiöions were' brought on this ftatute, and in feveral of 
them, a queftion arofe, how far the indemnity was meant 
to extend j whether it was confined to tlie lofs fuftained ia 
the building merely, and the neccflfary and direft confe- 
quences of its demolition, or whether it was intended to 
reach, alfo, ' fuch damages as arofe from the deftruftion of [ 700 ] 
furniture, and other property, by the rioters, at the time 
when they were • employed in demolilhing the building it- 
fclf. In three of thofe cafes, fpecial verdifts were found, 
with the view of bringing the queftion to a folemn determi- 
nation. One of them was an adlion in the Common Picas^ 
by Wilmoty one of the Juftices of the peace for Aliddlefex. 
The two others, viz, Maberiy v. Sergeauntj and this which 
I am about to report, were in the King's Bench* Hyde was 
» • alfo 

e ia) S 4* (*) * 6. (c) Sufra, p. 4«. 
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2lfo a Jufticc of the peace, and had been one of the moft 
aäive magi R rates during the riots. The defendants, in all 
the three a£bions, were inhabitants of the Hundred of 
OJfulflon^ in which the city of IVeßminßer is (Ituated. 

In this cafe of Hyde v. Cogän, the declaration contained 
four counts. The ßrfi charged, " That, after the lall day 
of July 1 715, (the day from which the a£l took cffcSt,) 
and within twelve months before the exhibiting of the 
plaintifr«bill[i], divers perfons, to the number cf twelve 
and more [2], being, then and there, unlawfully, riotoufly, 
and tumultuoufly, aiTembled, demolifhed and pulled down 
part, to witf the walls, doors, floors, tylinp:, roof, timber, 
ceilings, partitions, windows, window trames, window 
(butters, hearths, chimneys, and chimney pieces, of a 
dwelling houfe of the plaintiff, fituate and being, i^c. and 
in the faid Hundred of OJfulßon^ of great value, to wit, of 
the value, l^fc» in contempt of his prefent Majefty, and to 
the great damage of the plaintiff, and againft the form of 
the ftatute, \*fc. whereby, and by force of the faid ftatute, 
an aöion had accrued to the plaintiff, being the perfon in- 
jury! and damnified thereby, to recover againft the defend- 
ants, then and ftill being inhabitants of the faid Hundred, 
his damages, by him fuftained by the dcmolifhing and pull- 
ing down kis faid divelllng houfiy as aforeJaidJ* 

The fecond count was for demolifhing and pulling down 
part, to witf &i\ of a dwelling houfe, *' together with 
divers goods, chattels, and furniture, to ivity Qfc. (enume- 
rating various forts of furniti^re, bedding, plate, cloaths, 
C 7^' 1 liquor, £5"^.) then and there being in the faid laft-mentioned 
dwelling houfe of the plaintiff, and wherewith the faid laft- 
mentioned dwelling houfe was, then and there, furniflied, 
in contempt, üTr. whereby, isfc. an aftion hath accrued, 
is^c. to recover, te*r. his damages by him fuftained, by de- 
molilhing and pulling down the /aid part of his faid dweiimg 
houfi'.^* The third was, in other refpefts, the fame with 
tlie firft, but concluded as the fecond. The fourth was 
like the fecond, except that it concluded thus, ** to recover, 
" ?5*r. his damages by him fuftained, by dcmolifliing the 
** faid part of his faid laft-mentioned dwelling houfe, and the 
** faid goods and chattels of the faid Williamy then and there 
•* being in the fame laft-mentioued dwelling houfe.** 

The 



[1] By M' o^ ^^^ "ot adl, " no 
perfon (hall be profccuted by virtue of 
this adl, for any offence or offences 
committed contrary to the fame, unlefs 
fuch profecution be commenced »within 
t^velve month after the offence com- 
mitted." This pro\'irion fccms only 
to extend to criminal profecutions for the 
felony, yet the above part of the form 
of the declaraüon is framed on an idea 



that the aäion againft the Hundred 
mud be brought within a year. ^. 

[2] It is not perfeftly clear, from 
the penning of the aÄ, whether it is 
neccffary 3iat there (hould have been 
ttvelve er more rioters, in order to en- 
title the party injured to this a^lion* 
According to the moft obvious conftruc- 
tion, that number is Ttot ncceffary to. 
conftitutc the felotiy created by § 4* 
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The caufe was tried before Ashhurst, Jußice^ and the I78l« 
fpecial verdiä found : That divers perfons, to the number ■ '^ | 

of twelve and more, isfc. did in part demoliih and pull Hyde 
down the dwelling houfes of the plaintiff'y in the fecend againft 
and fourth counts mentioned, and that the faid perfons» Cogav» 
being, fo riotoufly and unlawfully aflembled as aforefaid, 
did alfo, ** at the fame timej* demoliih the goods, chattels, 
and furniture of the plaintiff in thofe counts refpefkively 
mentioned, ther* being in the faid dwelling houfes of the plaintiff 
in thofe counts refpeäively mentioned; and, further, that the 
faid goods y chattels, and furniture nvere not, nor tuas any part 
thereof deßroyed by means of the pulling down anddeßroying of the 
faid dwelling houfes, or either of them. Then there was a general 
aiTefl'ment of the damages, " by reafon of the pulling down 
** and dcftroying in part df the faid dwelling houfes in th« 
*^ fecond TCCiA fourth counts," at 1090/.; 2. fpecial z^dT-^ 
ment for damages in refpefl: of the chattels, the goods, and 
furniture in the fame counts, at 883/. 3/. ; and a general 
acquittal on the firß and third counts. 

The words <* at the fame time^* in the verdift, had been 
fubftituted, by confent, before the argument, on the 
motion of Baldwin, in the room of ** then and there" 

The finding in the cafe of Maberly v. Sergeaunt, was, 
mutatis mutandis, the f^e as here, except that, inftead 
of faying the goods were not deftroyed by " means of, i^c'* 1% 
was faid they were not deftroyed in confequetice of pulling 
down the houfe, 

Baldwin, for the plaintifF, infifted on the authority of 
the cafe of Radcliffe v. Eden, decided by this court, in 
Michaelmas Term, 1776 [f 148] ; and of JVilmoty. Horton, 
in which, after two iblemn arguments, the court of Cow- [[ 7^2 ] 
mon Pleas had given judgment, the laft term, for the 
plaintifF [3]. . 

[t 148] Since reported, Cowp, 485. general objedl, by the fixth fe£Üon an 

[3] The following is a note of action is given to the perfons whofe 

Lord Loughborough* s argument, in dc- houfes fhall be demolifticd or pulled 

livering the opinion of the court in down, wholly or in part, againft the 

that cafe. inhabitants of the Hundred, who are 

This is an adlion againft two of the made liable to yield damages to the 

inhabitants of the hundred of Oßdßoftt perfons injured and damnified by fuch 

in the county of Middlefex, to recover demoliihing or pulling down, wholly 

damages for thedeftrudtion of the plain- or in part. All thofe damages which 

tiff's dwelling houfe, furniture, and may be referred to the deftrudüon of 

garden, by a number of perfons riot- the fabric of the houfe, the plaintifF 

oufly affembled on the 7th of June is admitted to be entided to recover; 

lad, to the number of twelve and more, but a doubt having anfen, . whether h« 

The a6lion is founded on the 6ch fee- - was entitled to any damages which did 

tion of I Geo, i.^. 2. r. 5. The ob- not fall under that dclcription, the 

je6l of that flatute is expreffed in the jury have found their verdid fpecially, 

title—" An aö for preventing tumults in thefe terms :— That, upon the 7th 

** and riotous aiTemblies, and for the of June^ divers perfons, to the number 

** more fpeedy and effedual punifh- of twelve or more, did unla\vfully, 

** ing the riottrs/'-*A5 a part of this riotoufly, and tumoltuoudy affemble 

themfelves 
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thcmfelvcs together, to 
the diilurbancG of the 
public peace, and, being 
fo afTemblei, did, tiicn 
and there, u la.A'fujly» 
and with force, demo« 
lilh and pull down part 
of the dwelling houfc of tiie plain- 
tiff, and did, at the Jam: thru, break 
to pieces and demolifh, in the fams 
dwelling houfe, the goods and fur- 
niture of the plaintiff, then being 
therein, to the value of 700/. and 
then carried the fame to the public 
highway, and fet fire thereto, and 
totally confamcd the fame : and there 
if a fimilar finding with refpcfl tj the 
damage done to the garden of the 
plaintiff, o/zä. that, in pulling down 
mnd demolijhing the aix^elling houfe ^ they 
did damage to the garden of thi plain- 
tiff, then and there occupied and en- 
joyed by him as parcel of, or appur- 
tenant to, the dwelling houfe; and 
demolifhcd and deftroy^^'d the r.-)ots, 
plants, and trees, of the p'aintiff, in 
the faid garden, of the value of ^o /. 
—The cafe has been t.vice argued very 
ably, and great difficulties have been 
fuggcftcd upon any conftruftion which 
the court can adopt. It has been 
urged. That much inconvenience would 
trife from extending the provifions of 
the ftatute, which in exprefs terms 
mentions only the dwelling houfe, to 
damages arifing from the dcflru6lion of 
things not open and vifible, and whofe 
value cannot eafily be afcertained. 
That the aft is penal in the greateft 
part of its provifions, and muft be fo 
confidcred with regard to thofe who 
are made liable to the aftion ; perfons 
innocent of every thing except a fup- 
pofed njglcft of thofe exertions which, 
m many cafes, would be utterly in- 
cffeflual. That the legiflature, on 
this account, has guarded againft the 
conftruflion contended for on the part 
of the plaintiff, by tying up the da- 
mages by words of exprefs reference, 
** fuch demolijhing or pulling dohvn»** 
which necefl'arily lead to the confidera- 
tion gf wiiat is defcribed in the prior 
part of the fc£Hon. That the cafe 
there defcribed muft be, that demo* 
Jilhing or pulling down which would 



fubjedl the authors of it to the fefony 
created by this iUtute, and fuch felon/ 
can only be committed in the demo« 
liftiing or pulling down the fabric of 
the houfe, for if that be left entire, 
the deftrudion of the furniture, how- 
ever mifchievous to the owner, and 
whatever intention it may manifeft, 
docs not amount to felony. Th?fc ar* 
gaments have great force, and have 
raifcd very confiderable doubts; but, 
upon a full confideration of the cafe, 
the court has thought itfelf obliged to 
decide, that the plaintiff is entitled to 
recover, as well for the deftruftion of 
the furniture, and the damage to the 
garden, as for the dim^lition of the 
houfe itfelf. The grounds upon which 
the determination tarns arethefe. This 
ftatute, though penal in a great part 
of its provifions, and though, perhaps, 
there is fjinething of a penal nature 
in transferring the action from the 
party committing the felony to the 
Hundred, yet, with refpcd to the party 
injured, muft be confidcred as remedial. 
Antecedent to this ftatute, and fill the 
trefpafs was turned into a felony, there 
is no doubt, that, againft the r ^ 

adors and their abettors, the ^ 7^3 J 
party injured would have been entitled to 
recover damages for all his lofs. In lieu 
of that remedy, which can no longer be 
had, it was thought better tofublHtute 
an adlion againft the Hundred, in 
analogy to the antient policy of the 
kingdom, by which the men of each 
di.lrict were bound to maintain peace 
and order, and to anfwer for the vio- 
lation of them within that diftridl. The 
aft does not fay, that damages fhall 
be yielded for the injury done to the 
fabric of the houie, but, iy the de- 
molijhing or pulling down the houfe ; 
and it feemed to be admitted in the 
argument, that, if the dcftrudlion of 
the furniture in the houfe were the 
neceffary confequence of the demolition 
of the houfe itfelf, the plaintiff would 
be entitled to recover the full amount of 
his lofs. If the parties engaged in the 
deftrudlion of a houfc, had, \iy under- 
mining it, thrown in the walls and 
roof, fo that the furniture was cruftied 
to pieces, all that damage, being the 
Hicejary cficd of the demoliiioA of the 

koofc. 
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höufe, muft have been made good to 
the party injured, as within tJie very 
words of the llatute; 'vix. ** injured 
•* or damnified by fuch demolilhing 
*• or pulling down." The adl of 
felony, in that cafe, nec^ffarily pro- 
duces the damages fullained. But. will 
Aot the principle extend, like^^ife, to 
thofe damages, which > though not the 
neceffary confequence of the felony 
committed, yet are clearly the imme- 
diate effed of that caufe ? If, in order 
^o deflroy the walls, the mob break 
down the wainfcotting and the gla/Fes, 
or, if, by driving a beam or joifl 
againft the wall to throw that down, 
they break a glafs fixed againfl the 
wainfcot, it would be dränge to argue, 
that fuch dellruftion, not being a ne- 
c^£'aryy but only an immediate confe- 
quence of demoliihing the houfe, (hould 
not be repaired by this a6tioa. The 
cafe might be different as to confequences 
that are neither neceffary nor imme- 
diate : lU for inllance, one fet of 
rioters had broken in on the 7th of 
June^ and dedroyed the houfe, leaving 
the goods in it, and, the next day, 
another party had come to the houfe 
fo left, and robbed it of the furniture. 
It is here found by the jury, accord- 
ing to the truth of the tranfa^tion, that 
the dellrudion of the houfe, of the 
furniture, and -of the garden, was done 
by the fame rioters, at one and the fame 
time ; that the rioters, " in demjoUfiring 
the houfe, did damage to the garden, 
^f." It feems, therefore, to be by 
no means any ftretch of the aft, to 
2ive it this conllruftion, and the con- 
dition of the plaintliF would not be fo 
good, othcrwife, with refpeft to fur- 
niture, l^c, as it was before. As to 
the argument urged, with great inge- 
nuity, — " Of the inconvenience which 
mull attend this conftruAion, bccaufe 
of the uncertainty, m the firft place, 
as to what furniture was in the houfe, 
and, in the next place, the ftill greater 
uncertainty, what the value of that 
furniture was ; whereas the building is 
vifible» all know what it has been, 
there muH neccfTarily be perfons qua- 
lified and competent to give a tolerable 
eftimate of it, and the public cannot, 
be liable to much impo&tioD on that 
Vol. II. 
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account." — That ar- 
gument has, undoubt- 
edly, a very fpecious 
appearance; but it a- 
mounts to no more than 
this, that a cafe may 
happen, where die 
wife and benevolent purpofes of the 
law may be perverted to a fraudulent 
intent. The prefent inftance, which 
has broueht a great number of thcfe 
cafes betöre the court, has proved it 
to be poflible to guard againft the Hun- 
dred's being charged beyond tlie real 
damage ; though there might, at firft, 
be fome ground to fufpeÄ that the 
imagination of the party and his friends 
would exaggerate the amount of it. 
In moft of the a£tions that have been 
tried, the lofs in refpeft to furniture 
has been calculated with tolerable pre- 
cifion; and, if care is taken on the 
part of tliofe who are to anfwer for it 
(and, from the multitude of Cafea 
which unfoitunately happened lad fum- 
mer, it appears that care may be taken,) 
there is no great reafon to believe, 
that a jury will be deceived by an over- 
rated elHmate of the injury which the 
party has fuilained in that fpecies of 
property. If fraud may be praäifed, 
it is a fraud of a nature open to de- 
tedion ; and, by a reafonable diligencs 
on the part of thofe affedcd by the 
confequences, the eifcdts of the fraud 
may be prevented. This is not liks 
the cafe of an aftion againft the Hun- 
dred upon a robbery, where the value 
reftj> foiely in die eftimate of the party, 
and you arc obliged to depend on his 
honefty. The argument, therefore» 
has not fuch weight, as at firft it 
feemeJ to carry with it. But, if it 
had much more than it has, it would 
not be fufHcient to controul the ope- 
ration of the a£l, in a cafe which falls 
within its principle. Therefore, upon 
the whole, we are of opinion, that 
the plaintiff ought to have all the da« 
mages the jury thought fit to give : 
That he is entitled to recover for the 
deftrudHon of the furniture, and of the 
garden, as fuch deftrudtion is found 
to be the immediate conlequence and 
effect of the deftrucUon of the houi'e« 
and done at the fame time. 
T Taykr 
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TtfffJr argued for the defendants^-^Among other things» 
be faid» the nc;gatiTe part of the finding diftiaguifhed this 
cafe from both the others« The new felony created by 
the ftatutei in the fourth feAioni is clearly confined to 
the deftrudion, in whole, or in part, of the buildings 
themfelves, and the fixth fe£lion rdfers to the fourth, ami 
ought not to be carried beyond it. The intention of the 
legifiature vras to fubftitute the relief againft the Hundred, 
for the remedy by aAion of trefpafs againft the individual 
offenders ; the civil remedy againft them being merged in 
the felony. Upon this principle, the conftruäion muft 
be, that the Hundred is only to anfwer for fuch damages a» 
arofc from the felonious part of the ofience. The ftatutc 
is to be confidered as penal, not only againft the rioters, but 
againft the inhabitants of the Hundred; for it fubje£ts 
them to the damages» as a punUbment for not preventing 
the mifchief. Indeed, to confmie a law as remedial in 
one part, and as penal in another, feems inconflftent ; 
and, fince this law is, in many refpe£ts, fo highly penal, 
it ought to receive the ftriöeft interpretation. It may be 
faid, that, unlefs the Hundred were to be held liable for 
the furniture, tlie fufFerer would be in a worfe fituation 
tlian before, becaufe, now, as the oiFender is made a 
felon for demolifiiing the building, the remedy againft him 
for deftroying the furniture is alfo gone. But there are 
other inftances of a like fort, where the remedy againft the 
Hundred is not co-extenfive with the lofs ot remedy 
againft the offender. For inftance, in cafes of robbery^ 
the Hundred is not liable if the robber is taken within 40 
days after the crime was committed («), nor, in cafes under 
the black aö: (3), if the offender is convided within fix 
months. If the contents of a houfe, furniture, fa'f. had 
been meant, tliey would have been fpecially mentioned ia 
the aft. 

Lord Mansfield was prefent, but declined giving any 
opinion. 
r ^QP. -] WiLLES, Jußicey — According to this verdidl, we muft 

confider the demolifhing of the goods and the pulling down 
of the houfe as one tranfa£tion, committed at one and the 
fame time. The jury go ftill farther, and fay, that tlie 
goods were in the houfe. Then comes the negative part 
of the finding ; but that does not ftate the deftrudliou o£ 
the furniture to have been a feparate aft. It was al- 
ready found to have been the fame. It would be over- 
turning the good fenfe of the ftatute to reftrain it in the 
manner contended for by the counfel for the defendants. 
The fixth claufe I rather confider as remedial. It may be 
faid to be penal as to the Hundred, but it is certainly 

remedial 
(^) 13 Ed. I. ß. 2. c. I. 28 Ed, 3, I*) 9 Geo. 1. r. 22. 
4^11. 27 EL^c^ 13. 8 Geo. 2* c. 16. ^ 
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temedial as to the fuffcrer. The words are, that the in«* 1781« 
habitants of the Hundred in which fuch damage fliall be ^ ^ ^ - - ^ 
done» fhall be liable to yield damages to the perfon or Hyd£ 
perfons injured hy fuch demoli/binz or pulling down. What againft 
damages? The value of the houfe is not the whole of Cog an« 
the damage. The furniture may be worth twice as much 
as the building. The decifion of the court of Common 
Pleas goes full as far as this cafe, (though there were in that 
cafe no negative words in the finding,) for it extended the 
remedy to damages out of the houfe. But in Radcliffe v. 
Eden^ there was what was tantamount to this negative 
finding, for it was not ftated, that the houfe was demo« 
liflied ot pulled down wholly or in part, and, if any thing 
is to be implied^ it is rather, that the houfe itfeif was 
not demolifhed in that cafe, at leaft the windows, fhut- 
tersy and doors, were only fpecified in the cafe, and it was 
not even ftated, that the hovJTehold goods were dellroyed 
ty meanSf or /// confequence^^ of the demolition of any part 
of the houfe. It rather feems, that the rioters merely 
broke open the doors and windows for the purpoft of getting 
into the houfe. In point of policy, the con(tru£tion con- 
tended for on the part of the plaintiflF is certainly to be 
preferred, if the cafe were new, which it is not. I think 
the plaintiff entitled to recover for the furniture as well 
as the houfe. 

AsHHURST, JuJHcey — I am of the fame opinion. If the 
demoliihing of the furniture had been a feparate a£l, I 
agree with the counfel for the defendants, that it would 
not have been felony, and that the iyiStxcx could not 
have recovered againft the Hundred. But, here, being 
done at the fame time, and in purfuance of the riotous 
tranfa£^ion, it is to be confidered as part of one and the 
fame aä. It was not a neccfTary, but it was an imme* 
diate, confequence of the demolition of the houfe. The 
rioters got poffefEon of the furniture by demoliihing the f 706 1 
houfe. The a£l was fo much the fame, that if one of 
them had not been in the houfe, but had received fome 
of the furniture in the ftreet from the others, I think 
he would have been guilty of felony, as being concerned 
in the riot. The two cafes relied on are not in my 
opinion to be diftinguifhed from this. The purpofe of 
the aA is remedial, and therefore it ought to receive a 
liberal conftruäion. 

BuLLER, Jufticfy — ^The ftatute is fo penned, that the 
words might ppflibly admit of two conftrudlions, and, 
therefore, it is material to confider, whether it is penal or 
remedial *, becaufc there is a well-known difference in the 
rule of conftrudion, as applied to laws of the one fort« .. 
and of the other. Where they are remedial the inter- 
jpretation is to be liberal^ fo as beft to apply to the end. 

T a But 
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But a law may certainly be penal in one part, and r^^ 

^_ medial in anodicr [4] •, and that is the cafe here. There? 

Hydb is no danger of the liberal conftrndtion of the remediaV 
againft part being extended afterwards to the penal. The dif* 
CecAN. tinäion has been too long eftablifhed for any apprehenfion 
of that fort. If the claufe upon which this cafe arifes i» 
Temedial, which I think it is, the mod extenfive fenfe muft 
prevail v sind it was fo held in both the cafes cited at the 
bar. Radcltffe v. Eden was, I believe, the firft cafe o» 
the conftnidion of the ftatute, and it'was fully conddered- 
Mr. Jußice Aston faid, the fenfe of the aft was, that the 
damages to which the party offending would have been 
liable, at common bw, fliould be transferred to tlie Hun^ 
dred. Mr. Jußice Ashhurst ftated, as a ground of hi» 
o|Hnion, that the whole wa» one ad, and, my Lord, after ^ 
having given a full opinion at firft,^ added, afterwards, << i 
<< do not confider the demoUHon of the houfehold goods as 
<< confequential, but as part of the aft.'' A miftaken idea, 
that the cafe was not deliberately decided, was thrown out 
in the Common Pleas^ and produced two arguments in the 
cafe of Wilmot v. Horton. It is not poflible to diftinguifh 
either of the two from this, on any fair principle. In the 
laft. Lord Loughborough, in delivering the opinion of 
the court, dated the deftniftion of the goods, t^c. as the 
immediatCy not the necejfary^ confcquence ; fo that they did 
not decide, as has been fuppofed here in the argument for 
the defendants, on the ground of the one fort of damage, 
having been the neceßary cOnfequence of the other. The 
deftruftion of the furniture was not, in either of the cafes, 
[ 707 ^ the necefi'ary confcquence of the demolition of the houfe ; 
becaufe it was/^r/ of the fame aft. There are, therefore, 
two prior decifions in point ; and, if the queftion wer« 
more doubtful, it muft be governed by thofe decifions» 
But, independent of authorities, as the claufe is remedial, 
it muft receive a liberal conftruftion. As to the fuppofed 
difficulty there may be in afcertaining the quantum of da- 
mages from the deltruftion of furniture (a), fuch amount 
is more capable of proof than the value of the houfe, where 
the ftate of the timbers, Isfc. is often invifible, whereas the 
quantity and quality of the furniture muft be known, in 
moll inltances, to many witneffes ; and nothing more will 
be to be done, in thcfe cafes, to eftimate the lofs, than 
what is neceifary in every aftion of trover for houfehold 
goods. 

Judgment for the plaintiff [f 149J- 

[4] Bcnes v. Sooth, C.B.M.i^ [f 149] Vide Mafin v. Sainfimy, B. 

Qio. 3. 2 Blackß. 1226, 1227. R.E. 22 Geo. 3. atui the London Affur^ 

{a) This was a topic urged at the ance Company v. Sainfiury, B. R. T. 

bar m the argument here, and much 23 GiQ. ^.UCm. Scacc. Ä zc G«. j. 
reUed Qnui\h^Q9Jko(fnJmQt v, HeriQff^ 
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Stone agamß Forsyth. vM^y, 

^ "^ a»d June. 

ISSUE being joined on a plea in bar to an avowry for rent The will of a 
^ in arrear, the caufe was tried before Lord Mansfield, *^»"* covert, 
at Guildhall, at the Sittings after laft Hilary Term, and a cafe 3"*^"^'^*"^ 
referved, which dated \ hermarria^ 

That Ann Wilfon, widow, being poiTefled of a leafehold fettleinent» 
cftate, for a long term of years, and money and goods, and cannot be 
having two children, prepared her ivill, (which was fet ^^^\ '" ^* 
forth in the cafe, in h^ec verba,) by which (he gave the a title* to /*r- 
leafehold eft ate, and her money and goods, to her execu- fimi property, 
tors therein named, in truft for her children. The will till ithaf been 
concluded thus.—« In witnefs whereof, I have hereunto JJJckfia^al* 
<* fet my hand and feal, the i^th day of March 1779, Ann court. 
^< Wilfin. Duly attefted by John Croutb and John DaviesJ* 
— ^That in contemplation of a marriage with tne defendant, 
the faid Ann Wilfon Jiad entered into articles to the follow- 
ing eflFeft : ** -^Articles of agreement m^J££r the \^th of 
*< April 1779, between, fafr." — ^Thatthe articles recited an 
intended marriage between her and the defendant, and C 7^ 3 
that it was agreed, that fbe (hould have all her leafehoM 
^ftate, money, ö*r. for her feparate ufe. That, for 
that end» the defendant covenanted and agreed with one 
of the perilpns made an executor by the will, as a truftee 
for the wife, that, notwitliftandiog the intended marriage 
{hould take effe£t, and, from and after the fblenmization 
thereof, the leafehojd eftate fliould be held and poflefled 
by fuch perfon, and to fuch ufes, as flie (hould, at any 
tiime durin;; her life, limit, give, demife, order, appoint^ 
or difpofe of, eithjcr by her Jaft will and teftament, in 
writing, or by any other writing, purporting or intending 
to be her laft will and teftament, or by any other writing, 
to be figned with her hand, or to which flie (hould fub» 
fcribe her mark, in the prefence of two or more credible 
l^ritnefles ; that the defendant would permit and fuffcr her 
to make fuch will, or other writing, as aforefaid, and that 
he nttould permit and fuffer fuch will thereafter to he made, to 
he fully proved hy the executors in fuch will named, and prohate 
of fuch will to he had and taken as ufual ; and that the perfon 
or perfons to whom the faid Ann (hould give and difpofe of 
her feparate eftate, by her will or any other writing that 
(hould be flgned, fealed, and executed, by her, in the 
prefence of two or more credible witnefles, as aforefaid, 
(hould, and might, peaceably enjoy the fame. That the 
faid will and marriage articles were both executed on the 
fame dap at the fame place, and before the fame witne(re8. 
That the marriage was folemnized on the 27th of April 
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1779, and Ann Jfljfon died on the 31^ of December 1779* 

^ Thi^t the faid will iad mi been proved^ but letters of admi- 

Stone • niftration of the eftate and cfFeäs of the teftatrix had been 

againft granted to the defendant. That the will had been offered 

Foi^sYTH. to be proved, but probate was refufed, only becaufe, upon 

the face of the articles, the will bore date before the 

articles. 

The queilion dated for the opinion of the court was^ 
whether the will was a valid difpofition of the tiTtOis of 
the wife. If it vjras, a verdift to be entered for the plain- 
tiff, and vice verß. 

This cafe was to have been argued this day, by Bower, 
for the plaintiff, and Morgan, for the defendant. 

Bower ftated the queftion to be a mere queftion of pre« 
fumption, as to the priority in point of time in the execu-i^ 
tion of the two inftruments, the will, and the articles; 
for, if the will was pofterior to the articles, though 
C 709 3 executed the fame day, it was then valid [c^l and 
the defendant had no title; but Lord Mansfield faid, 
another qucftion would firft arife, viz. whether the court 
could take any notice of the paper called a wi//, till proved 
in the Ecclefiafticai court. Bower^ upon tins, contended, 
that, though called a will, yet tliis, in truth, was not one, 
in a ftrifl: legal fenfe, but an appointment, and, therefore, 
did not require a compliance with the rules refpeöing wills 
properly fo called. But his Lordfhip faid, it had been 
fettled, that, before you can come into Chancery, on a 
title to perfonal property, under the will of a feme co-^ 
vert [i], to whom a power of making a will is referved, 
fuch will mud be proved at the Commons ; and that the 
fame rule mud prevail in a court of law : tliat, if the Ec- 
clefiadical court would not grant probate, the proper 
courfe was to appeal to the Delegates [f. 150J. 

The Poßea to be delivered to the defendant £2 J 
\t^ ] ^' ^' Taylor v. Rains, R, R. thcra, it muft be confidered cxaftly in 
fl. I Ann, 7 Mod. 147. In 11 Vin, the fame light as if made after the 
Title Executor D. pi. i. in marg. this marriage. 

is fuppofed to be the cafe with SbarJe' [f 150] Fide Rofs v. Enver, Cafic^ 
low V. Naylcr, 1 SJk, 313. though 1744. Z ^tk. 156. i6o.- 162. Jenkins 
the two reports differ in this material v. IFhitthoufet B. R, M. 31 Ueo. 2. 
fadt, that in 7 Mod, the will is llj^ted 1 Bur, 431. tP According to which 
to have been executed before, in Salk, cafes and alfo Taylor v. Rains, cited 
after, the marriage. fupra, p. 708. note [Ö*], the regular 

[ 1 ] Though this will was executed courfe, in cafes like this, is, for the 
before the marriage, yet, as the mar- Spiritual court not to give probate of 
riage, if there had been no power re- the will, but admimflration, with the 
ferved by the articles, would have re, will, as a tefbmentary paper, annexed, 
voked it (^), and it could only be va* [2] There were Jen^eral xvowncs on 
lid on the fuppofition of its being exe- ^e record, and iffues joined on all ; 
I^i)te4 fubfequent to, and authorized by and, the jury havbg found lor the 
^^^^__^__^^^^^^^^^^^ plaintiff 



{a) Vi4e Brady v. Cubitt^ M^ IJ Gp^-3.>/rÄ^ p. 341040. 
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plaintiff on all bot tiiat oti wKkh ^e 
cafe was rderved, afterwanby in Tri^ 
mty Term, 22 Gtc. |. Morgan obtained 
a role to (hew cauie why the Matter 
fhould not allow the defendant the full 
colb on all the üTnes. He contended» 
that a defendant or avowant in reple- 
vin, b an a£lor> and to manyporröfes 
coniidered in Uw as a plaintm. That 
different avowries» therefore, onght 
to be looked apon as different counts in 
a declaration» and that when feparate 
iflbes are joined on different counts» 
and any one of them is fbond for the 
plaintiff» he b allowed the cods of the 
whole record. Vide fupra^ Butcher v. 
Green^ E, 21 Geo, 3. p. 6$ 2. That» 
by § 5. of ^ Ann. c. 16. if any fpecial 
matter pleaded by virtue of that (la- 
tute by anv defendant t tenant , or plain" 
tiff in nflevin^ (hall be judged infuffi- 
aent on demurrer» or fbunid for the 
pbintiff or demandant on verdid» cofts 
are given; but that it could not be 
fuppofed» that» in the general words 
•' defendants or tenants^* were includ- 
ed a'uirwants or defendants in replevin ; 
and if they were not included» they 



1781. 

Store 

againft 

Forsyth. 



ooffnt» spoo general 

pnnciplef» to have thnr 

fuO cofts» in (bch a 

cafe» becau(c» if any 

one of the avowries 

is found againft the 

]daintiff» it mews that 

he had no caufe of a^ion. On 

Wednefdeej the 5th of June 1782. JTal- 

lace and Bower (hewed caufe; and 

Lord Manspibld» Willbs» and 

BULLIR» JußiceSf (ASHHVAST« 

Jufiice, facing abfent») were dear» that 
an avowant u a de£»dant within the 
meaning of the ad, and faid» it had 
always been (b confideied in the taxa^ 
tionofcofts. 

Indeed if it were not fo» t&ere would 
be ao authority under S 4. to plead 
diferent avowries. 

ride Ceam r. Bowles, B. R. H. 
2 & 3 fFill. ^ Meer, where it was held» 
that an avowant is not a plaintiff with- 
in the meaning of 3 Hen. 7. c. 10. fo 
as to be entitled to co(b on the affirm- 
ance of a judgment in his favour upon 
a writ of error. Cartb, 122. \Mod.jm 
t Show, 13. 165. 1 SalL 95. 205. 



Dob, Leflee of Sir William Gibbons, Bart. C vo ] 
Qgainß Pott and Others. Tucfday, 

• ^ -^ a6thjune, 

T]PON an cjeÄmcnt, tried before Lord Maksfield, at ifa'ordofa 
^ the Sittings for Middlesex, a cafe was refcrvcd for '"*"'^i,^^* 
the opinion of the court, the material part whereof was as nor in fee to 
follows : if. and after- 

By leafc and releafe, dated the 29th and 30th oi March wnrdspur- 
1754, the manor orlordfhip of Stamvelly with the rents of holdVhdd'öf 
alTize, rents of the freehold and cuftomary tenants, and all ^^ manor 
rights, privileges, and appurtenances, to the faid manor and take fur« 
belonging, and divers freehold lands, and alfo the manor of » tnderi of 
Shepcotts^ alias Hammonds^ with the rights, members, and ap- J^fj^j^'r **'"?" 
|>urtcnances thereof, and divers freehold mefluages :ind lands, fhairtn^re to^ 
were; for a valuable confideration, conveyed by the truftees of the btürfir of 
the Earl of Dienmore deceafed, to Sir Join Gibbons y and thcmoiipageej 
his heirs. By indenture, dated the id of -^^;/ following, ^^f^^^^l^'^' 
Sir John Gibbons mortgaged all the aforefaid premifes to the JJ^^j ^f^gfi ^j^ 
faid truftees, for af term of 1000 years, for fccuring eft^te mort- 
10,000/. and intereft, being the fum he was deficient of K?'eu to A' 

payink '^^'»l pa^'atHe 
' ^ equjtv :*t re- 
demption of fuch furrendered copyholds.-^lf a mortgagor devifcs the mo- r^^ ,'c.. i.reini- 
fcs, aod afierwardf pays off the mocrp:sige» and the mortgagee conveys nhe \k'^A -.tace to 
a truftee in truft for the nongagor, iuch a traasfcr oi the legal eitate iliali qok oper4tc as 
a relocation of the will, 

T4 
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paying for his original purchafe. By leafe and releafe« 
_ dated the 7th and 8th oi April 1755, Sir John Gibbons 
J) 0,5 mortgaged in fee, to Agatha Childs the manors and premifes 

againll fi purchafed by him as aforefaid of and from the trullees of 
Pott. the Earl of Dumnorcy and therein particularly mentioned, 
for fecuring 20,000/. and 'intereft, out of which fum the 
10,000/. and intereft due to the Earl of Dunmore's truftee^ 
was paid off, and the term of 1000 years afligncd, by ai^ 
indenture, dated the faid 8th oi April 1755, ^° ^ truftec 
for the better fecuring the 20,000/. which was not paid at 
the time ftipulated in the mortgage. Between the time of 
this laft mortgage to Mrs. Chtldy and the year 1 767, Sir 
John Gibbons purchafed feveral copyhold tenements and 
lands, (being part of the premifes in queftion,) held of 
the manor of Stanwell^ and the cuftomary tenants, of 
whom he purchafed them, furrendercd them into the hands 
of the lord of the faid manor, by the rod, (fome into the 
hands of Sir John himfelf, and fome by the hands and ac- 
ceptance of the ftcward of the faid manor,) unto the faid 
Sir John Gibbons^ (who was defcribed in the furrenders as 
lord of the faid manor of Stanwelly) his heirs and afligns 
for ever. By leafe and releafe, dated on the 17th and i8th 
C 7 * ' ] of April 1755, certain freehold mcfluages, lands, tenements, 
and kereditaments, fituated in Stanwelly were fold and con- 
veyed to Sir John Gibbons, and all and fingular the faid laft 
mentioned mefluages, lands, tenements, and premifes, 
were, by leafe and rdeafe, dated on the 19th and 20th of 
April 1755, mortgaged in fee to Mrs. Childy for the fur- 
ther fecuring the 20,000/. By leafe and releafc, dated on 
the 30th and 31ft of Augitß 1771, in confuieration of a 
marriage then intended between the Icflbr of the plaintiff, 
(the deleft fon of Sir John Gihbonsy) and his now wife, and 
of her marriage portion, — (after reciting that Sir John Gib^ 
bons was feifcd of all that the manor, or reputed manor or 
lordfhip of Stanwell^ and of the manor of Shepcotts^ alias 
Hammonds, and of the capital mefluages, and of divers 
other mefluages, mills, lands, tenements, and heredita- 
ments, which he purchafed from the truftees of the Earl of 
Duntmre^ fubjeft to a mortgage thereof made by him to 
Agatha Childy J — Sir John Gibbons conveyed to William BuU 
ler and Jofeph Pickering, in fee, all that the manor or lord- 
ihip of Stanwell, with the rights, members, jurifdi£lions, 
privileges, rents of aflfize, rents of the freehold and cuftom- 
* ary tenants, and all other the appurtenances thereunto be- 
longing, and alfo all that the manor of Shepcotts, alias 
Hammonds, with the rights, members, and appurtenances 
thereof, and all and fingular the mefluages, lands, tene- 
ments, hereditaments, and premifes therein particularly 
defcribed, and are the fame premifes which he purchafed of 
the faid trußees of the Earl of Dusimore, and which were 
10 conveyed 
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conveyeid to him by the indentures of the 29th and 3otlf of I78 1, 
March 17541 and alfo comprifed in the mortgage to the faid ^ _ _ • 
Agatha Childs of the 7th and 8th oi Apr'xl 1755, to fecure Dob 

^tn annuity of 1000/. out of the fame to the lefTor of the againft 
plaintiiF, d^ring his and his father's joint lives, and to the Pott« 
intended wife of the leflbr of the plaintiff, after the death 
of her faid intended hulband, as her joiilture, and, fubjeft 
Ithereto, totheufe oiSirJohti Gihbofis£oT likj remahider totruf- 
tees to fupport, (ffc. remainder to the ufe of the lejfor oftheplaitir 
^jff fo^ ^{fri ^*^^ fcveral remainders over, and the ultimate re^ 
tnainder to Sir John Gibbons in fee. On the 2 2d of Novem-t 
^ 1772* Sir John Gibbons made his will, whereby, after 
reciting the laft-mentioned leafe and releafe of the 30th and 
31ft oi Augtifl 177 1, he devifed the reverfion in fee of the 
faid manors of Stanwe// and Shepcotts, alias Hammonds^ and 
all the lands, hereditaments , and premifes which he purchafed 
of the trußees of Lord Dunmorcy deceafcd^ to Dr. Erafmus 
Saunders, (fmce deceafed,) and Jofeph Pickering, in fee, [ 712 ] 
upon certain trufts and to certain ufes not material to be 
ftated. The will then recited, that he had made feveral 
very confiderable purchafes of feveral other real elates at 
Stanweil aforefaid, and elfewhere in the fame county, fincc 
the purchafe of his faid manor of Stantuell^ and other pre- 
mifes therein before mentioned, made of the truftees of the 
Earl of Dunmore, and he, thereby, gave to the faid Dr. 
Erafmus Saunders, and Jofeph Pickering, and their heirs, all 
Other his mefl'uagcs, lands, hereditaments, and real ejlates 
at Stanweil, or elfewhere in the faid county (of Middlefex)^ 
with their appurtenances, (except fuch parts thereof as 
were inclofed within his gardens and park,) in truft to fell 
jind difpofe thereof, and, with the money ariiing from the 
fale, to pay and difcharge all principal and intereil due on 
any mortgages, or other incumbrances affeSling the faid eftate^ 
and, from and after payment thereof, to apply the refidue 
of fuch purchafe monies in paying and difcharging the for- 
tunes therein before given to hfe younger children. At the 
time when Sir John Gibbons made his will, the manors gf 
Stanweil and Shepcotts, alias Hammonds, were in mortgage 
to Mrs. Child, as before dated, and all the copyhold pre- 
mifes before mentioned were purchafed by him after the 
mortgage made to Mrs. Child. By leafe and releafe, dated 
the I ft and 2d oi March 1776, in confideration of the fum 
of 20,000/. (Mrs. Child* s mortgage money,) paid to the 
perfons then entitled to the fame, by Buller and Pickerings 
the truftees in the marriage fettlement of the leflbr of the 
plaintiff, all the faid manors, and all the other mefluageSf 
lands, tenements, and hereditaments, contained in the 
faid mortgage of the 7th and 8th oi April 1755, and pur- 
chafed by Sir John Gibbons of the laid truftees of the Earl 
of Dunmore, were, at the requeft of Sir John Gibbons, and 
pf the leiTor of th^ plaintiff and his wifcj releafed and coi^ 

firmed 
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filtted to the faid BulUr and Pichermg^ and their betrs^ to 
the fame ufes and trufts as by the marriage fettlemcnt of 
the 30th and 31ft oli Auguß I77i> were limited concemtng 
the fame^ freed and difcharged from aH equity^ temif» 
prbvifos, and conditions, of redemption. By lea(e and 
Tclcafe, dated on the fame days refpeäively, and made be- 
tween the fame parties with thofe laft-mentioned, — after 
reciting th>t the 2o>ooo/. and all intereft had been paid^ 
and that, thereby, the premifes conyeyed for better fecur«^ 
ing the payment thereof were become relcafed and difcharg« 
edy — all and fingular the capital meffuage, and all other 

t 7'3 ] mefTua^es, lands, tenements, hereditaments, and premife«|k 
in the leafe and releafe of the 19th and 20th of April 1 755^ 
mentioned, were duly granted, releafed, and conveyed to 
•the ufe of the faid Jofeph Pickeriftg^hh heirs and affigns^ 
free from the provifo of redemption contained in the re* 
leafe of the 20th of April 1755, in truft for Sir Jain Gii^ 

, . ions in fee. Sir John Gibbous died in June 1776, without 

xevoking or altering his will, greatly indebted to many per- 
foQS by bonds j leaving the leflbr of the plaintiff his heir at 
law : And tlic furviving truftee under the will, conceiving 
himfelf entitled to the premifes contained in the different 
furrenders herein before mentioned, and alfo to the free« 
hold premifes contained in the leafe and releafe of the 17th 
and 1 8th of ^nV 1755, had agreed to fell the fame to pay 
Sir Jobfis debts, but the leflbr of the plaintiflF alfo conceiv« 
ing himfelf entitled to the fame premifes, he hath brought 
this ejcftment for the recovery of the pofTefEon thereof. 

Upon this cafe, the qucltions ftated for the opinion of 
the court, were ; 

1. Whether the leflbr of the plaintiff, as heir at law of 
his father, or as tenant for life in poflefiion of the eftatet 
comprifed in his marriage fettlement, is entitled to the pre« 
mifes contained in the faid furrenders ? 

2. Whether the leflbr of the plaintiff, as heir at law of 
his father, is entitled to the premifes contained in the leafe 
and releafe of the 17th and i8th of Aprit 1755 ? 

On Tuefdayy the 19th of June^ the cafe was argued, by 
haivrencey for the plaintiff, and Wilfon^ for the defendant» 

The ar(;uments for the plaintiff were to the followini? 
• cfiea. 

\ß ^ießion. — On this part of the cafe, it was contended; 
I. That the copyhold lands paffed to Sir William Gibbons 
for life by the terms of the marriage fettlement; or, 2. That 
they were not comprifed in the will of Sir John GiUonr^ 
and, tlierefore, defcended to Sir William^ as his heir at 
Jaw.— J. The copyhold lands were parcel of the manor of 
Stanwelly for they are dated to have been held of the ma«« 
sorj and, in coptemplation of law, cuftomarv lands held 
of a manor are parcel thereof. The freehold mtereft is in 
the Iord| for which reaibn the copyholder cannot nrefcrib: 
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ln2fue ißate. The forms of conveyancings as well as thofe 
of p/eadmgf prove the fame pofition ; for copyholds pafs by 
iitrrender to the lord» and, from the nature of a furrender, 
it can only be made to one» who has a higher iotereft in the 
•eftatc than the perfon who furrenders. The copyholder 
18} in point of law, only a tenant at will. Thefe copyhold 
lanchs^ therefore» pailed by the original and fubfequent 
deeds. The words are certainly fufficiently comprehenfive 
to include 'them •, for they not only mention « manor ojr 
•« lordfliipy** but al^o " all rights, privileges, and appur- 
«• tenances thereunto belonging." Sir John Gibbom^ as 
mor^agor in pofleffion, could do no a£ts to injure or dimi« 
tiiih the fecurity of the mortgagee ; though he might do 
fuch as (hould tend to her advantage. He might take ä 
iurrender, or an efcheat, for the benefit of the mortgagee. 
So it is fettled, << that If one who has a manor devife it» 
<< and, after, a tenancy efcheat, that (hall pafs by the de* 
•« vife as part of the manor ;*' Bunter v.' C(ik(^{a). The fur- 
renders to Sir John Gibbons were the mere determinations 
of eftates at will in parcel of the manor mortgaged to Mrs. 
Child. The lands furrendered became, after the furrender, 
part of the mortgaged premifes comprifed in the deeds of 
the 7th and 8th of April 1755, and in the marriage fettle^ 
ment of Sir William Gibbons ; and, therefore, after the re- 
demption of the mortgage, and the death of Sir John^ they 
vefted in Sir William as tenant for life. — 2. But, if the court 
fhould think the fettled eftate confined to fuch lands as Sir 
John had at the time of the firft mortgage to Mrs. ChUdy Sit 
Iniliam will be entitled to them as heir at law, if they did 
not pafs by the will. Now, by the wilf, nothing is dcrifed 
but a reverfton in the manors, and the freehold eftate, (ex- 
clufive of the manors,) which he purchafed afterwards. 

id ^eßion. — ^There are alfo two grounds upon which 
Sir WiliumCs claim to the freehold purchafes of his father 
may be fupported.— i. The purpofe of the fecond devife 
was to pay off mortgages and other incumbrances affe£ting the 
lands, and which were a real lien, and would be a charge 
upon them into whatever hands they might come. Nowj 
after the mortgage on the freehold purchafe was paid ofi^ 
there were no incumbrances on the freehold eftate that 
would have followed it into whatever hands it came. The 
^eftator is not ßated to have left any bonds which would 4 

afl5ea the land. Before the ftatute of 3 /f^. ö* M. c. 14. 
lands in the hands of a devifee were not liable to boncl 
debts, and, fince the ftatute, it has been held << that a bond 
is not a lien upon the land 5" Parßowe v. Weedon {b\ ^f 
an heir at law fell the lands, a bond creditor cannot follow 
them. The purpofe of the devife to the truftecs beingj 

therefore, 

(tf) B. R, M* 6 Jnn. J SeJi. 237, {b) Caac. Trin, 1718. I Sa. C«, 
>38» H9- 
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P 1781. therefore, fulfilled before the teftator's death, th^ dcvife 
I _ _ ^ itfelf became void. — But, x. If this conftruftion fhould not 
Do£ be adopted, dill, an event happened after the making the 
againft will by which that part of it which relates to the freehold 
PoxT. purchafe was revoked. It is an eftabliflied rule, that, if 
thz nature of a teftator's intereft is altered after the devife^ 
fuch alteration operates as a revocation in law pro tanto^ 
Thus, if a man, fei%d in fee, make a will of lands, and, 
;ifter\vards, ^ake a feoffment, or levy a fine, to the ufe of 
himfelf in fee, thoi^gh he is in of the old eftate, yet this is 
;a revocation^ i Rollers Abr. 614^61^* Now, in this cafe, 
at the time of the will, the legal ellate was in Mrs. Cbildf 
and, after the will, was transferred from her, and conveyed 
to Pickerings and, though the equitable intereft may have 
remained the fame after the conveyance to Pickering, yet, 
there having been an alteration in the legal eftate after the 
will, that ihall operate as a revocatioa *, fpr it was deter- 
mined, in the cafe of the Earl of Lincoln v. Rolls (0), that 
equitable andTegaleftates, as to implied revocations, ftand 
upon the fame footing, and are governed by the fame rules» 
For the defendant, the fubftance of the arguments was 
as follows : 

ift Slueßion — I. All the intereft which Sir John GihUn$ 
had in the manor of Stan%ueU at the time of the firft mort<p 
gage certainly pafled by the marriage fettlement, to the leffor 
of the plaintiff-, tlierefore, the freehold intereft in the 
.whole paffed j but the copyhold intereft did not pafs, be-p 
caufe that was not in Sir John at the time of the mortgage. 
The copyhold intereft is a diftinft permanent thing, takeq 
notice of by the law, and was, in this cafe, in divers per-f 
fons diftinft from the lord, at the time of the mortgage^ 
As foon as the mortgage became forfeited, A rs. Child had 
an abfolute eftate in fee-fimple in the manor, or freehold 
part ; and Sir John, from that time, wa« only her tenant 
at will. Under thofe circumftances, the furrenders were 
made to him in fee. It is not true, when a tenant of a 
manor, either for a leffer eftate, or in fee, takes, by fur- 
render or forfeiture, a copyhold eftate held of the manor, 
that the copyhold is thereby extinguilhed, and blended in 
tlie manor. In the firft cafe, the qualified holder of the 
manor cannot extinguifti it •, for, if he lets it for years by 
r jx6 ] indenture, it will ftiU continue demifeable, as copyhold, 
by the reverfioncr. In the other cafe, /. e. where he is 
tenant in fee of the manor, he may extinguifti the copyhold 
by granting it out by a deed or common-law conveyance, 
for, after that, it would lofe an effential quality of copy- 
hold, becaufc it would not have continued demifeable by 
copy of court roll \ but, in that cafe, till he docs, the copy- 
hold 

(«) Dom» Proc, T» 1695. Show, Pari. Ca/a 154, S.C. 1 £f. Ca. 4II, 
412. iFrtait.zoz. 
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hold intereft only continues fufpended, and it may be 
granted out again as copyhold. If Sir John Gibbons had 
Had no intereft in the manor at the times of the furrenders 
to him ; if, for inftancei Mrs. ChUd had, before that time, 
taken pofleflion of it by ejediment, he might have compel- 
led her to admit him as tenant of the furrendercd copy- 
holds. Being tenant at will under her, at the time the 
copyhold intereft was fufpended» he could not admit him- 
felf J but, as foon as his tenancy at will fliould have ceafed, 
by a feverancc of the pofleflion of the manor, and of the 
copyhold, he could have obliged her to admit him j and 
(he would have been entitled to all the incidental fcrvices 
from him. This doftrine is clearly explained in Freftchi% 
Cafe (ö), and in that of Coneßie v. Rußy (^).— 2. If thefe 
copyhold lands are not comprehended in the fettlcment, 
they muft be confidered as having pafled by the will. There 
are certainly words fufficient for that purpofe, wz. «< All 
** other my mefluages, lands, hereditaments, and real 
•« eftates/' That general words like thefe will pafs copy- 
hold, as well as freehold, lands, has often been determin- 
ed [i] 5 as in Acherley v. Vernon (r), and Doe^ Lejfee ofPate^ 

It 
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I781. 

Doe 
againft 

POTT^ 



(fl) B. R. M. 18 üf 19 EL 4 Co. 
^31. a, h, 

{b) B. R. E. 38 EL Cro. EL 459. 

[1] The words of the ftatutc of 
37 EUz. r. 4. § 2. againil covinous 
And fraudulent conveyances, are, 
*• lands f tenements f or other her edit a- 
•* ments fwhatfoever,"*^ In the Lanv of 
N.Pr. p. 108. Edition of 1775, a cafe 
is ilated, where Blencowe, Jufticc, faid, 
that copyholds are not within thofe 
words ; but, in Doe, Leffee ofWatfon la 
others^ v. Routledge, B. R. M. 18 Geo. 
3. [t 152J Lord Mansfeld faid, that 
diäum was of no authority, and ought 
to be rejc^ed; and Aflon, Juftice, 
faid» he remembered a cafe, where 
general words of that fort liad been 
held to comprehend copyholds. The 
court, however, in that cafe, defircd 
it might be underflood, that they gave 
no deciüve opinion on the point. 

By 13JE//2. r. 7. § 2. commifGoners 
of bankrupt are authorized to difpofe 
^cf " all the bankrupt's lands y tenements , 
*' or hereditaments, as <iuell copy or 
" cuflomary-hold, as freehold," by 
which it would feem» that the legifla- 



turc, at that time, thought the general 
words as applicable to copyhold as to 
freehold. 

(r) Cane. M. loGeo, i. g Mad. 62. 
10 Mod. 518. Com. 381. 

{d) B. R. M. 15 Geo. 3. 

[2] That cafe was as follows : ^/7- 
isam Davy, by his will, dsLted April 

1767, and atteftcd by three witnefles, 
after fcveral general and fpccific de- 
vifes, and legacies, made the follow- 
ing refiduary devife : " And, as to 
all the reft and refidue of my eilate» 
of what nature, kind, or quality fo- 
ever, I give and bequeath the fame un- 
to my brother IVilliam Pate, his heirs» 
executors, and adminifbators, accord- 
ing to the nature of the refpedive 
efbtes." On the iixteenth of M€k^ 

1768, the tcflator purchafed, and was 
admitted to, a copyhold eflate, in fee» 
at Uampßead, and, at the fame court, 
furrendered it to fuch ufes as he (hould, 
by his lad will in waiting, limit and ap- 
point. On the 18th oi No-vemher 1 769, 
he made a codicil, attefted by thr^ 
witneiTcs, reciting, that he had made 
his will in 1767, by which he had de- 

vifed 



[f 152] Since repcrccd, C«7c^. 705. 
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1781« ^^^ ^^^^9 ^^c copyholds were not furrendered by Sif 

1 ^ , - t yoifi Gibbons to the ufc of his will, but he was in a fitu-i» 

Dob ation, with regard to them, at the time of making his 

againil will, which rendered that impofiiUe $ for he was tenant 

f PTT. of the manor itfelf, under Mrs« CbiU^ and could not for« 

' render to himfelf. But it will not be (kniid^ that the 

copyholds were defanMU^ and, if fo, they were devifr* 

able s thofe terms being fomurr/i^ür, according to the doc** 

trine in Selwin v. Selivin (ü), as dated by Lord Man»« 

FIELD, in delivering the opinion of the court in Roe r« 

Crtffitlfs {b). 

id ^tuß'ton. — I. The argument drawn from Ae word 
<< incumbrances i* in the devife of the freehold lands, lofes 
any eflfefb it might othertrife be imagined to hare, when 
it is confidered, that the ob]e£^ of the devife to the trufteo 
was not folely to pay the debts ; for the refidue of the 
money arifrng from the fale is dirc^led to be applied to 
the payment of the younger children's fortunes, and that 
tnift is not pretended to be yetfatisfied. This fuperfedes 
the neceflity of fhowing what however feems pretty clear, 
v/z. that ** other :ncumbranee^^ muft be conffarued to in- 
clude bonds. — 2. As to the fuppofed implied revocation. 
Sir John Gibbons^ at the time of the will, had only an 
equitable eftate \ the legal intereft was in Mrs. Child* In 
like maimer, at his death, as well as during the intervene 
ing period of time, he had but an equitable eftate. The 
t 718 ] legal title had indeed (hifted from Mrs. Child to Picker-^ 
ingy but the equitable title had remained unaltered in the 
teftator. Now, that a will is not fevoked by the mere 
change of a truftee, was direflly and folemnly decided in 
the court of Chancery^ on a reheating, and after full ar- 
gument 

vlfed certain fee-farm rents, and now, hold lands. The queiHon was, if thofe 

by this codicil, he gave thofe rents to acquired afterwards paiTed by the will. 

Mrs. Danfy, for the term of her «a- The court held, that they did ; that 

tural life, and gave her the houfe at the words in the will were fufficient to 

Heunfflead for lUe, ^c, and fome other pafs copyhold property, and that the 

ipecific legacies, and then followed effed of the codicil was to operate as 

this daufe ; ** And I do ratify and a refublication, and to bring the will 

«' confirm all and every the gi&, de* to the date of the codicil [ity]» and 

^' vües, and bequefts, contained in my for thb they relied on Achtrly v. Vev'- 

'** faid will, except what I have here- non^ reported by Cmyas, as an autho« 

'* by altered ; and 1 do defire, that rity in point. 

«* the piefent writing may be annexed [ t 'S ' 1 Since reported, Cewp, 158. 
«« to, accepted, ana taken, as a co- \a) B. R. M. i Geo. 3. 2 Burrm 

•* dicil to my faid will, to all intents 1 131. i Blackft* 222. 251. 
.^' and purpofes." At the time when \b) B. R, M, 7 Geo. 3. 4 Bttrrm 

the will was made, he had no copy- I952. 1962. i Blackß. 605, 606. 

{t^] Copyhold lands purchafed af- M. 24 Geo. 3, i Term Rep. 435. k 
' ter the making of a wilU do not pafs Cam. Scacc. 
by fuch will. Spring v« Bilfh ^« & ' 
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gdtmecit at thenar» in a recent cafe of Watts Isf others v» i yg 1% 
BuUartw (<*) ; the circumftances of which cafcSwere thefe: \ ^ j 

WiJIiam Watts^ by his will, dated the nth of May 1762, Do£ 
derifed all his real eilate in Berlßire^ to certain truftees, agamd 
and their heirs, to the ufe of his firft and fecond fons» Pott,^ 
sind firft and fecond daughters, fuccefllvely, in ftri£^ fet* 
dement, with remainder to his own right heirs. . On the 
29th of February 1764, he made a codicil to this will^ 
jreciting, that, fince the publication thereof, he had con« 
traded with the Duke of Kingßon for the purchafe of 
certain lands in Buckmgbamßnre^ and, thereby, direded 
the truftees^and executors in his will, out of the refidttum 
of his perfonal eftate, to pay the purchafe money, and». 
on payment thereof, he direäed, that the faid purchafed 
premifes (hould be conveyed, fettled, and limited, to the 
£uiie ufes, and on the fame trufts, as by his will he had 
Kmitedt amd declared, concerning his eftate in BerkßAre. 
Afterwards, the teftator him/elf compleated the purchafe 
referred to in the codicil, and took a conveyance of the 
purchafed premifes, to certain truftees therein named, in 
tee, in truft for himfelf, and his heirs, foon after which 
he died. The bill was brought by the younger children, 
to have, (inter alta^) the trufts in the will and codicil 
carried into execution, as to the new purchafed eftate. The 
Maßer of the RdU having omitted to give any dire^lions 
as to that point, the cafe came on, by petition and ap- 
pealf before the Lord Chancellor, and the queftion 
was, Whether the conveyance of the new purchafed lands 
to the truftees, fubfequent to the will and codicil, was 
not, ^0 tanto, a revocation thereof ? The teftator JVatts^ 
at the time of making the codicil, the thing being in ßeri^ 
was in the nature of a mortgagor, and the Duke of J&'/ig- 
ßon a tniftee for him. Afterwards, before his death, the 
legal eftate vefted in the new truftees. Yet Lord Ba* 
THüR$T decreed, that there was no revocation, and that " . ; 
the trufts (hould be carried into execution [f 153]; rely- 
ing much on the general proportion laid down by Lord T 710 1 
Hardwickb, in Parfins v. Freeman (a), viz. " Thatj 
<< where a man has an equitable intereft in fee, in an 
*' eftate, and devifes it, and afterwards makes a convey- 
*^ ance of the legal eftate to the fame ufes, this is no re- 
•* vocation." — ^That cafe of Watts v. Fullarton is decifive,- 
beiug indeed ftronger than the prefent, for even the equi- 
table intereft had, there, been in fome degree altered. • • 

Law^ienee^ in reply, infifted $ i. With regard to the 
copyhold lands, that it was fuSicient for his argument, 
that Sir John Gibbons was lord of the manor, in pofTeffion 

at 

(f) Canc^ T. 14 Geo. 3. (a) Cane. oNev. 1751. 3 J/L 74?. 

'' [fiß3] ^i^Oref>ehiJiy.GreeMtiJl, 749.' . "• ''-^ 
fiemei H. 1711. 2 Fern. 679* 
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at the time of the furrcndcr. That he meant to benefit 
the manor, not to keep the copyholds diftinö. If thai 
had been his intention, he would have purchafed them iit 
another perfon's name. He alfo contended, that, though 
it was true that the fettlement referred to the mortgage, 
yet, if all the words were taken together, there was 
enough to pafs copvholds purchafed after the mortgage^ 
though they (hould oe held not to be fubjeft to the mortJ 
gage. But if they fhould not be thought by the court 
to pafs by the fettlement, Aill they could never be in-^ 
eluded in the will, fince, after difpofing of the rcverfion 
of the manors, and quitting that fubje^i, it recites that 
he had made confiderable purchafcs oi other real ellates, 
and then difpofes of ** all other his mefluages, lands, isfcJ* 
words clearly calculated to exclude every thing belonging 
to the manors. 2. As to the freehold lands, he faid, the 
cafe of Watts v. Fullarton was contrary to that of the Earl 
of Lincoln v. Rolls ^ and feemed a very extraordinary de-* 
termination ; for that, at the time of the codicil, IVatts 
had no intereft in the land after\^'ards purchafed of the 
Duke of Kingßony and nothing but a mere claim. 

Lord Mansfield faid, that, in equity, they confidered 
fuch a contraft as that recited in the codicil in Watts v. 
Fullartony as compleated, fo as to make the feller a truf- 
tee, and the buyer cettui que truß ; that, if the parties had 
died before any conveyance, the heir of Watts, (had there 
been no devife,) would have taken the land, and the exe- 
cutors of the Duke of Kingjlon, the money. His Lord- 
(hip then alked Lawrence^ how the heir at law could 
maintain an ejeöment for the freehold lands, as the legal 
intereft was clearly in Pickering; to which he anfwercd, 
that he conceived it to be now fettled, that the title of a 
mere truftee (hall never be fet up to keep the cettui que 
truß out of pofTelfion. 
f 720 ] The court took time to confider till this day, when 

Lord Mansfield delivered their opinion, as follows : 

Lord Mansfield, — Except Mr Juftice Buller, — who> 
for private reafons of connection with one of the parties, 
has declined giving any opinion, and has had no fhare in 
our deliberations, — we are all clear in the opinion I fliall 
now deliver. This ejectment is brought to recover the 
poffcflion of two denominations of land •, i. Certain copy- 
hold or cuftomary tenements held of the manor of &tan^ 
nvelly which were furrendered to Sir John Gibbons, prior 
to the fettlement on the marriage of his fon, the prefent 
leflbr of tlie plaintiff; and, 2. Certain freehold lands, 
which were purchafed and mortgaged in fee, by Sir John, 
then, after the fettlement, devifed by will, and, after that, 
the mortgage upon them paid off, and a conveyance of 
(bcm made by the mortgagee* to ä truftee. I will take 

them 
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Ihcm feparateljr; becaufe the'queftions Concerning tliem 
are entirely different, and indepcndcnti 

I. As to the copyhold tenements, th« faGs, in fub^ 
ftance, arc fliortly thefe : — (Here his Lordfhip ftated the 
material pah of the cafe, as far as concerned the copy^ 
holds, and fnid, he tliought, under the word ^* ftianor," 
all the confequences and incklents would have pnfied^ 
which, in thefc, ns in all the common dragnet convey-» 
ances, were fpecifically^ enumerated.) — ^The queftion, on 
tliis part of the cafe, i^, wliethcr thefe copyhold tene* 
ments go to Sir IVilliam as ten:mt for life Under the fet- 
tlemcrtt, of whether they pafs by the will; and we arc 
clearly of opinion that they mult go to the ufes of the 
fettleniciit. To go by ileps i After the mortgage, the 
mortgagee in fee had a I'ight to the manor and every thing 
held of it as parcel thereof. In hotioti sf lawj the mort- 
gagor was only ten?.nt at will, or, at rhoft, from year to 
• year. He had the lowed eftate poffible. In equity^ he 
was lord of the manof, fubjc£l to the cliarge upon it \ but 
he could do nothin;j to weaken the fecuri^y. In both i 

tiews it is clear what he could fio in confequcnce of the 
furrcnders. He had the option, xl he had been abfolute- 
ly tenant in fee, cither to conilnue the copyholHs as par- 
eel of the manor, — ^by* granting them out again by copy 
of court roll, becaufe the cuftom is not broken by their 
fticrely having continued in the lord's hand, 'but they may, 
ttotwithftanding, be alledged to have been demifed and 
demifeable^ by copy of court roll, whiqh is all that is ne- 
ceflTary, — or to fever them from the manor, by any com- [ 73i ] 
rtion-law conveyance, is ä leafe, is^c* But the manor be- 
ing mortgaged in fee, he could not fever them, becaufe 
that \i^ouid have diminiflicd the fecurity \ fcr the mort- 
gagee had a right to the feivices, quit-rents, efcheats, for- 
feitures, and other cafualties« If We confider his legal 
intereft, being only tenant at will, he could not fever the 
Copyholds. The. argument is stronger on the fertlcment, 
for the furrertdcrs had then -been made, .ind all is incluid-. 
cd in the fettlement, fo that, after tkat^ he could not fe- 
ver, in refpeft of the fettlement. The next confideration 
is, had Sir John any idea of fevering the copyholds ? Did 
he mean to do it by his will ? it is plain, on the face of 
it, that he did not ; for, after recitinti the fettlement, he 
devifes only the reverfton of the manors, and does not 
mention the cuftomary lands. Then, he devifes ** all 
<• othery his mefluages, lands, hereditaments, and real 
<* eftates." Therefore, quacunque WJ, we are clearly of 
opinion, that Sir William is entiried to the copyhold te- 
nements ; becajife, i. Thev were fettled as part of the 
manor, and could not be fevd:ted by the will ; and, 2. \i ^ 
they could have been fevered by the will, rlj/ was not 
done. 
Vol. II. U a. With 
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2. With regard to the freehold eftate^ the fafts are at 
follows : — (His Lordfliip then gave an abridgment of the 
cafe as to what concerned the fecond queftion.) — ^Thefc 
lands are claimed by the leiTor of the plaintiff in this 
ejeftment, r»s heir at law to his father. The objeftion 
to this is, that he cannot recover them in eje<!^ment as 
heir at law, becaufe, (independent of the devife,) by the 
leafe and rcleafe of the firft and fecond of March 1776^ 
they were conveyed in fee to a truftee, and the legal eftate 
is in fuch truftee. It is anfwered, that this is indeed, 
prima facie^ true, but that it has been fettled for years» 
that a mere truft eftate (hall not be fet up againft a cettui 
que truß [f 1 54] ; and, the conveyance to Pickering hav-» 
ing operated as a revocation of the devife of thefe lands, 
he is a mere truftee for the heir at law. Now, in the 
iirft place, the rule only is, (and I hope it is fo under- 
ftood,) that the truft eftate ihall not be fet up in an<je£l- 
ment to defeat the cetitn que truft in a clear cafe. In fuch 
a cafe, where the truft is perfectly cleat and manifeft, the 
( 722 ] rule ftands upon ftrong and beneficial principles, becaufe, 
in ejedment, the queftion is, who is entitled to the poflfef- 
fion. But, if tlie truft is doubtful, a cqurt of law will not 
decide upon it in an ejedlment. It muft be put into an- 
other way of enquiry. But, in the fecond place, there 
feems to be no doubt here, that the perfon having the 
legal eftate is not a truftee for the heir at law. Sir John 
Gibbons^ at the time of the devife, had merely the equitable 
fee in him» Mrs. Child was his truilee. Then, on pay- 
hient of the mortgage money, fhc conveyed the legal eftate 
in fee to Pickerings which was merely transferring it from 
one truftee for Sir John to another ; and I know of no 
determination, or ca{e, in which a bare change of a truf-« 
tee has been held to revoke a will* On the contrary, 
Mr. Wilfon cited a very ftrong cafe where it was held, 
that it does not. All revocations, which are not agree- 
able to the intention of the teftator, are founded on arti- 
ficial and abfurd reafoning. The abfurdity of Lord iw- 
coMs cafe is (hocking. However, it is now law. But 
here, quäcunque ^ä data. Sir William cannot recover thefc 
freehold lands; for, i» The truft is at leaft doubtful, 
which is fufficient ; but, 2» We think the will as to thciu 
18 not revoked. 

The Poftea to be delivered to the plaintiff [i]. 



[f 154] Yiit Goodtitle V. Knot, B. 25 Cfo. 3. I Term Rep. 758. «. {a). 

. £. 14 Geo, 3. Cowp. 43. 46. Lade But, vide Doe, leifee of Hod/den, v. 

V. Hol/ord» B. K. E. 3 Geo. 3. Laiv of Staple^ B. R. M. 29 Geo. 3. 2 Term 



N. Pr. Ed. 177c. p. 1 10. Butterfiild v. Rip. 684. 
Heathy B. R. H. 23 Geo. 3. 17 Doe, [i] Becaufe he was entided to re-> 

leflee of Brißowe^ v. Fegge^ £• Ü. E. WYCifart of the premifes« 
4 
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Grant ogainß Astle. 

'T'HIS was a writ of error, from the court of Common »ötMunc. 
-■' Pleas J on an a£lion of affum^it by jiflhy as lord of onc fine can- 
the manor of Great Tay in the county of Effexj agahill not be afftf- 
Granty for the fines aflclFed by the lord, on Grn/^'s ad- ^^^ <?" t*^« 
miffion to eight different cuftomary tenements. The de^ }^^r!jToy^l 
claratlon confifted of three counts. The firft dated, that h^I^Ttenc- 
Aßle was lord of the manor ; That the eight tenements — ments.— If 
(enumerating and defcribing them particularly, with their «"y <^o"n^ »? 
names, and the names of the different parts of which JjlJie^j*^^?" 
each confided, where there were different parts of the fame although the 
tenement witli didinft names, and the number of acres others date 
which each tenement, or its different parts, by edimation ffveral, and 
contained) — were, and, for time immemorial, had been, ^l'«'^*'*«"- 
parcel of the faid manor, and cudomary tenements of the gJId judgment 
faid manor, demifed atid demifeable by copy of court roll for the plain- 
of the faid manor, by the * lord of the faid manor, or by ^^^^^ *»t i» error, 
his deward, or deputy deward of the courts of the fame ""'^ ^^^^^ ^^ 
manor for the time being, to any perfon or perfons en- awariTa w^ 
titled to take the fame in fec-fimple or othcrwife, at the «Vr de mw». 
will of the lord, according to the cudom of the find ^- '" 

manor ; and that within the manor there was a cudom, L 7. 3 J 
that every cudomary tenant, upon his admiffion to any 
cudomary tenement, parcel of the manor, by the lord or 
his deward, or deputy deward, fliould pay to the lord, 
a reafonahle fum^ to he ajfejfed by hhriy or his deward, or 
deputy deward, for a fine for fuch his admiffion to fucK 
cudomary tenement : It then dated eight fcvcral admif- 
fions of Grant y by the deputy deward, to each of the eight 
cudomary tenements rcfpeciively ; That the firß was of 
a large annual value, v/'z. of the annual value of 23/. 8x. 
9^. and that AßUy at the time of the admiffion of Qirant 
to this fird tenement, did affefs or appoint the fum of 
46/. 1 7/. 6d. as and for a fine, for his admiffion to that 
tenement, to be paid by Grant to AßUy at the meffuage 
called the Guildhall y in Great Tay aforefaidy being the place ^ 

where the courts for the manor were ufually holden, at 
12 o'clock, A. M. on Thurfdayy the 20th of Augußy then 
next enfuing ; That the faid 46/. 17/. 6d. was a reafonahle 
fum of money to have been paid to Aßle by Granty for 
his admiffion to that tenement ; and then an affumpfit by 
Grant for the 46/. 17/. 6d. \ Then fimilar feparatc allega- 
tions with regard to the feveral fines of 4/. 10/. j 2/. 12/. 
6d. ; 11/. 18/. od. \ 3/. OS. od.\ \l. lox. od. ; 7/. 10/. 
od. ; and 24/. rcfpeöively, for the fevcn other cudomary 
tenements [i]. The fecond count dated> That, " where- 
as 
[i[| Some of the counfel fpoke of errors, as confiifUng of eight ooontSf 
what IS here called the firft count» and there being eight feparatc affgrnffia 
was fo defcribed in the aflignmcDt of alleged. 
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as Grants afterwards, to w/V, to*r. was indebted to Aflle in 
the further fum of 98/. i8j. 4^. for a cei-tain other fine due 
and of right payable from the faid Grant to the faid Aßle^ 
as lord of the manor of Great Tay^ for the faid Aftle's 
admiflion of the faid Grants at his fpecial inftance and 
requeft, to certain other cufiomary tenements^ parcel of the 
faid manor, to be held by the faid Grant and his heirs, 
of the lord of the faid manor, at the will of the lord, ac- 
cording to the cuftom of the faid manor, by certain rents^ 
fervicesy and cußomSy therefore formerly due, and of right 
accuftomed, l^c^ and then an aßtm^tt for the faid laft- 
' [ 724 ] mentioned fum. The third count was for 100/. paid, laid 
out, and expended. Grant pleaded the general ifliie, paying, 
at the fame time, 84/. 5/. 8rf. into court ; and the caufe 
came on to be tried, before Ash hurst, Juftice^ at the 
Aflizes for the county of Effex^ when a general vcrdifl: 
was found for JflUj with 98/. 18/. 4^. damages, fubje£l 
to the opinion of the court of Common Pleas on a cafe 
tefcrvcd [2]. That court having decided in favour of 



[2] The cafe rcfcrvcd dated. That 
Jißle was lord of the faid manor of 
w|^ich the tenements mentioned in the 
declaration were parcel, and that the 
fame were held of Jßle^ as lord of the 
ikid manor, by copy of court-roll, at 
the will of the lord, according to the 
cuftom of the faid manor, and that the 
fine ivas arbitrary ; That Grant had 
craved admifTion, on the death of his 
^ther, and was accordingly admitted, in 
fee, to all the faid copyhold tenements, 
upon which admiflion a fine of 98/. 
i8j; 4//. was alfcifed; That the faid 
fine of 98/. i8i. 4^. appeared to be 
two years improved value of the faid 
tenements to which Grant was admit- 
ted, after dedudlinor 2/. 19/. Sd. for 
the quit-ren/s, which were 1/. 9/. 10 d. 
a year ; That J/ile had not dcduded 
any thing out oi the faid fine for land- 
tax; That Grant had paid 84/. 5/. Sd. 
into court, upon the common rule. 

The queftion dated, upon this cafe, 
was, whether the lord of the faid ma- 
Bor was bound to allow any furo of 
nfoney for land-tax, out of the faid 
fine. If he was, a nonfuit was to be 
entered ; if not, the verdi^ to ftand. 

After the cate had been ^gued at 
the bar. Lord Lougbhorougb delivered 
the opinion of the court, to the follow- 
ing effc^ : 



Lord Loughborough,'^* This queftion 
was truly confidered as of great con- 
cern to the public at large. It has 
undergone a very deliberate examina- 
tion» and we are all of opinion, that 
the lord of the manor is not bound to 
make any dedudion, for the land-tax , 
out of a fine due for admiflion on a de- 
fccnt, which is the prefent cafe. 

* The grounds which led us to this 
determination lie in a wtry narrow 
compafs. 

« Jn the ßrß place, the land-tax is 
annual, and, however probable its 
continuance may be, there can be no 
legal prcfumption as to the future in- 
tentions of the lejgiflaturc, and there 
can be no dedu(5lton, by anticipation, 
of an uncertain future burthen. 

* In the fecond place, the tax, tho* 
commonly called a tax upon land, is 
not, in its nature, a charge upon the 
land. Jt is a tax upon the faculties of 
men, eiUmated, nrft, according to 
their pcrfonal eftate, fecondly, by the 
offices they hold, and laftly, by the 
land in their occupation. The land is 
but the mcafure by which the faculties 
of the perfon taxed are eftimatcd ; and» 
where it is intended by the legislature 
that the burthen fhould not ultimately 
reft upon the perfon charged, a power 
of deducting is given him by the ad ; 

ar 
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Aßlcy he remitted the 84/. 5/. 8</. upon the record, and 
took judgment for the difference. Grant then brought 
this writ of error, and, (befides feveral on the firft count, 
which, not having been infilled on, I omit,) affigned the 
following errors on the fecond count, i. That no title 
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as in the cafe of rents, and other cer- 
tain outgoings. But no dcdu6lion is 
allowed tor fines wlüch are uncertain. 

* Jn the lafl place, this claim being 
new, and there being no precedent nor 
inftance to fupport it, the ufage of 
almoft a century is a itrong proof, that 
no fuch dedudlion ought to be made, 
and amounts to a contemporary and 
permanent expofltion of the land-tax 
ads, in favour of the lord. 

* Thefe are the reafons which have 
weighed in the opinion of the court, 
to determine this cafe in the manner 
I have dated. 

* But the fubjeft having led to much 
curious and interefting enquiry into the 
nature of copyhold eftates, and the 
progreffive advancement of the rights 
of the tenant, I wi(h to (late a few 
circumftances thatiiave occurred to my 
obfervation, for the inaccuracies of 
which I only am anfwerable. I do it 
in order to excite the inveftigation of 
perfons more able and more diligent ; 
particularly of thofe who are acquaint- 
ed with the antiquities of this country, 
as well as its laws : and I wiih it may 
have the effeft of engaging the atten- 
tion of the plaintiff in the prefcnt caufe, 
who, I am fure, is very able to make 
an enquiry of die nature I am going 
to point out. 

* Copyhold tenures are agreed, by 
all writers, to be more ancient than 
the NormoM government. In fome of 
the moft approved authors, the copy- 
hold tenure of land is derived from 
the (late of vilUnage, which now hap- 
pily forms a very obfcure title in the 
law. It is fuppofed, that all copy- 
holders were originally villeins, and 
that, by the mitigation of villenage, 
and the progrefs of enfranchifcment, 
the ellate grew, by degrees, to be 
more free and permanent, till it came 
into the condition of a copyhold. 

* I cannot help doubtiog whether 

• Ü 



that dedadion is not founded in mif- 
take. The ci re um fiance which firft 
led me to entertain the doubt is, that« 
in thofe parts of Germany from whence 
the Saxons migrated into England, there 
exifls, at this day, a fpecies of tenure 
exadtly the fame with our copyhold 
eftates, and that there exifts likewife, 
at this day, a compleat ftate of *villen^ 
age ; fo that both ftand together, and 
are not one tenure growing out of an- 
other, and, by degrees, affuming its 
place. In Eaß Frievceland, the dutchy 
of Brun/hvici, and other northeiti parts 
of Germany, there are villeins in grofs, 
and villeins regardant, with the fame 
rigour which our law formerly knew. 
There are alfo copyho!d tenants, who 
are^ freemen, but whofc eftates arc 
alienable only by licence, and are tranf« 
miilible by dcfcent ; and, in both in- 
ftances, they muft pafs through the 
courts of the lord. Nay, in the an- 
cient feat of the Anglo-Saxons, there 
exifts, at this day, that peculiar de- 
fcent to the youngeft fon, which we 
call Borough Englijh ; of which the 
name (hews the original. 

' What I have ftated I found in a 
very accurate treatife of German law 
by StUhvw, one of the profefTors of 
the univerfity of Gottingen, entitled» 
" Element a Juris pri*vati Germanici.** 

* This feems fufficient to negative 
the idea that copyholders fprang out 
of villeins. In England, villenage has 
ceafed, and copyholds remain ; but 
here, as in other countries, they botH 
prevailed at the fame time. 

* It is not difficult to conceive, that» 
whenever agriculture became an objc^ 
of refpeA in the northern and weftern 
parts of Europe, thofe who applied 
themfelves to the cultivation of land, 
though inferior in point of dignity, 
would be equal in point of fr.\'dom, to 
thofe whofe only profeflion was arms. 
The copyhold tcuanu were hufband- 
^ men I 
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1 78 1. ^^^ alleged, nor did appear, to be vcftcd in jljl/ey to cn- 

- f title him to a fine upon the admiflion of Graf^t ; whereas. 

Grant ^y ^^^ J'^^w of the land, a title ought to have been dated, 

againll whereby he claimed the faid fine. 2. That no cullom or 

AsTLE. prefcription was therein ftated or alleged, whereby fuch a 

fine as was thereby claimed could ariie or become payable. 

3. 'That 



men ; tlieir perfons were free ; and, in 
that rcfpcdt, they were as much above 
the villeins, as, in point of confc- 
<|acnce, they were inferior, in a mi- 
Jiury age, to thofe who had arms in 
their hands. Their lands were held 
of a lord who could defend them, and 
who, in return for that defence, was 
entitled to certain profits and advan- 
tages, founded upon padion cxprefs or 
prefumed. 

* A fine to be paid on the change 
of a tenant is almofl a conilant incident 
of a copyhold eflate, and it does not 
feem to have been long before the end 
of the reign of Queen Elizahetb, that 
courts of law interpofcd to moderate 
the exercifc of the lord's right to a 
fine, where the cullom had left the 
amount of it uncertain ; for it 1% pretty 
remarkable, that a quellion on this 
fubjedwas depending in the 36th & 
37th of Queen ElizMi»ethy in the court 
of Kiiig*s Bench, and in this court, at 
the fame time : you will find it in 
1 Rolle* s Mr. 507. and in the con- 
temporary reponer.>. The queftion 
was this ; under what circumdances a 
refufal to pay a fine ihould amount, in 
a court of law, to a forfeiture of the 
copyhold edate. 

' It was contended, upon the part 
of the lord, that the mere non-pay- 
ment of the fine afTefTed would amount 
to a forfeiture. 

« That propofition appeared too 
^ng, even in a court of law ; how- 
ever, the court of Kia^^s Bench, in the 
^6th of Elizabeth, held, that, after the 
demand of a fine by the lord, and the 
refufkl of the tenant to pay, though 
the fine ihould be unrealonable, the 
cfUte (ht>uld be forfeited. 
. « This court, a term or two after- 
wards, in the cafe of Jackman v. Hod- 
defdoHi reported in Cm. Elise, 351. held, 
that, in liich cafe, there was no for- 
feitunc. The court of King^i Btncb, 



(as has been jull ftated,) had held the 
contrary, but the opinion of this court 
prevailed j and, in the 43d of Eliza^ 
heth, in the cafe of Hobart v. Ham^ 
mond, reported in 4 Co, 27. b. the 
court of kijjg's Bench, referring to the 
cafe of "Jackman v. Hoddefdon, in the 
Common Picas, varied their idea, and 
held, that the refufal to pay an unrea- 
fonable fine was no forfeiture of the 
eftate. From the manner in which 
the report of that cafe is dated, and 
the anxiety with which the Judges fup- 
port the propofition, one would be apt 
to conclude it had not been of great 
antiquity. 

' A few years afterwards, in the 6th 
of King James ^ in PHlUivc^s Caje, 13 
Co. 1 . this point again occurred, and 
the law was not then taken to be fo 
fettled, as for the court ft m ply to fay, 
** the point is fo," but the report ftates 
a great deal of reafoning and argu- 
ment to fupport the pofttion, that the 
Judges not only might, but ought, ei- 
ther upon the fadb appearing upon a 
demurrer, or upon evidence to go to 
a jury, to determine, what was a rea- 
fonable fine ; and, in that cafe, the 
court held, that tivo . years value was 
an unreafonable fi:ic. 

* Thus then the matter refted ; the 
fine was to be aft'eflTed by the lord ; 
and, whether it was reafouable or un- 
reafonable was a quellion lor the con- 
fideration of the court and jury ; and 
it would obvioufly be fubjcdl to much 
fiudluation and uncertainty. To prove, 
upon a trial, the annual improved va- 
lue of land, and then to calculate how 
much of that value (hould be paid for 
a fine, was likely to be attended with 
fo much difTatisfkdtion, that recourfe 
would frequently be had to the court 
of Chancery, which had always reliev- 
ed againU the forfeiture, and -taken 
upon itfelf, without a jury, to deter- 
mine what ihoidd bea reafonable fine. 

' Lord 
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3. That it appeared, ** that one grofs fum had been ajfeffed^ 
** and was claimed as a fine for divers dißincl and feparate 
** cußomary tenements ; whereas, by the law of the land, 
*< feparate and di(lin£l fines ought to be fet and aflefled 
•* upon each fevcral and rcfpcöive tenement [f 155]" 

ITooJ, 
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' Lord Keeper Coventry ^ in the 5 th 
of Charles I. and again» in the 12th 
of the fame reien, ( i Chan, Rep, 1 8. 
or 33. (a), <iTii ibid 51. or 96. (6), 
held» that one year's improved value 
was a reafonable fine — guarding the 
decree— that one year's value ftiould 
not be counted a fine certain, but re- 
ferable to the difcretion of the court 
whether it was reafonable, and that the 
payment was then direfled becaufe it 
was reafonable. 

' In the 29th of Charles 11. in the 
year 1677» Lord Nottingham, in the 
cafe in 3 Rep. m Chan, 135. (r), held, 
that t*wo ycsLTs value was a reafonable 
fine ; and, at the time of this deter- 
mination, in 1677, two years value 
was not a much higher payment, than 
one year's value had been at the time 
of Lord C9t/^ff/r>''/ determination. The 
intereft of money had been reduced, 
and, from that and other caufes, the 
value of land had rifen. One year's 
value might be nearly as large as an 
aliquot part of the felling price of land 
in the 5 th of Charles L as two years 
value at the time of Lord Nottingham's 
determination. From that time to the 
prefent, the idea of two years value 
being a reafonable fine, in the cafe of 
a fine arbitrary, (or, in the more pro- 
per phrafe, arhitrahle {d),) has pre- 
vailed uniformly, and the adhering to 
this rule has been a matter of very 
great convenience, Enough it cannot be 
Mid to be a matter of find juflice. 

* Two years value, the interefl of 
money being fix per cent, as at the 
time of Lord Nottingham*^ determina- 
tion, is a much larger proportion of 
ihe feUing piice of a copyhold eflate, 
than the fame number of years pur- 
chafe, the intereft of money being at 



five, and four per cent. But to fbUov/ 
the variations of pn«e, would create 
confufion in this property, would oc- 
cafion a depreciation of it, and is not 
the true intereft of the copyholder. Pub- 
lic convenience, therefore, that great 
fource of law and jufHce, has efbblifh- 
ed the authority of the rule laid down 
bv Lord Nottingham ; and, it is to be 
obferved, that the decifion was not 
above eighteen years prior to the firfl 
land-ux ad. From that time to the 
prefent hour, not an infUnce can ha 
found, where there has ever been a 
dedudion from the two years value« 
(then fixed as the utmofl amount of a 
fine J upon account of the land-tax. 

* h feems, therefore, to me, much 
better for the interefl of copvhold te* 
nants, and for the public advantage, 
as there is a great deal of that pro- 
perty in the kingdom, that. the fine to 
be paid upon the renewal of a copy- 
hold eflate fhould be flridly kept to 
that fum which has fubfiiled now above 
a century, namely, two years improv« 
ed value, without any dedudion ex« 
cept for quit-rents, which can hardly 
be called a dedudion, for the lord 
mufl allow that which he has received» 
or is to receive.' 

[ 1 155] The following cafe has been 
fince decided, B. R, H. 24 Geo, 3. 
Whitfield «v. Hunt. 

A[fumpfitf for copyhold fines. The 
declaration contained, (befides feveral 
fpecial counts, in the common form» 
for fo many fines afifefTed on feveral 
tenements,) a general imdehitatus 0/^ 
fumpfit, as follows : 

And whereas alfb the faid defend- 
ant, afterwards, ^r. being a tenant 
of divers other cuflomary tenements» 
parcel of the faid manor of, l^c. was 

indebted 



(a) Middleton V. Jack/on. 
\h) PophoM T. LoMcaßir. 



(r) Morgan v. ScudtuHmt. 
\i\ Cro.El.3Sl. 
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1 78 1, ll^oolf in fupport of the demurrer.— -Low, fo'^ .^.^ 

' I J pbintiiT. 

* Grant Jri.:J inHftcc!, that the fecond count was bad, and tliat, 

againft if fo, a?: the verdick was general, the judgment muft be 

AsTLE, reverfcd, — i. In order to fuppc>rt this count, be faid, a 
great many circumftancei>, efl'entiai to entitle tlie plaintiff 
to maintain his action, mufl be prcfurnod and lupplied 
by intendment, i. There is no allegation of any cuftom 

[ 7^8 ] to take fines, ,and, witlioui: fuch a fpecial cuftom, no fine 
15 payable. 2, It is not alleged, that the fine was reafon- 
ablc. 3, 'It is not ftated how it was afiefl'ed. 4, Nor 
how appointed to be paid, 5. Nor that the defendant 
had notice before the a^iion brought, 6. It is not fuffi- 
cicntly flicwn, that the tenements are copyhold, lor tliey 
are not allege<l to have been demifed and demißable from 
time immemorial, vJfr. Tlicy are, indeed, called cuftanit 
ary, but that they may be, and yet not copyhold, nor 
fuojeft to the payment of fines upon a<::miäions« It is 
not denied, that hidehltaius ajfumjjjii will lie for a copy- 
hold fine [3] COl^]j but all tiie circumftanccs juft men-, 
tioned arc neceilary to raifc the njfumpßty and there is no 
cafe in whicli the court has prefurned fo many things, 
even after verdict. — Upon this head of objeftion he cite4 
J^oore V. LcHvis (/?), whi(*h was an ^öion of affumjyftt^ andl 
the declaration contained two counts ; in the firft, the 
^onfidcration of tlie (ifum^it was, that the plaintiff ha4 

done 

Indebted to the faid plaintiff, then made ; That the cuftoin of the manor 

aViä ftill being lord of the faiJ manor, was not fet Qut« nor how many fines 

ih 7?/. 5/. for reafonable fines due were due^ and wh^t each fine ainount- 

li'nd payable by the faid defend^t tp ed to» nor hc^v the fame were afTeflcda 

the faid plaintiiF, for and on the ^d- nor what ftne was dqe for each tcnc-^ 

million of her the faid defendant« a(;. • i^ient. 

tbr^ing to the ufage of the faid ma- ' To'^ch^t, for the plaintiff. —fTW, for 

XiWy into the faid laft-mentioned cuf- the defendant. 

, tomary teoeiiients, with the appurte- ^«//cr, Jullice, faid, the qvicftion was 

rfenccs, to hold to her, her hcir§ and only, whether a general indtbitatus a/^ 

\ jiffien«, for ever, of the lord of the faid Jumpjßt will lie for copyhold fines» and 

'' manor, Accprdin? tb the cuftom of the that' it h:^d been cxprefsly decided, 

if id mailor, bv the rents, culloms, and that it will, "in a cafe of ¥be Duke of 

(erylcfs, for the feme Cuftpmvy tene, De<vonfoire v, Craddock^ C. if. H. V} 

ihent formerly due^ and of right accuf- (^eo. %, 

. . tömed|.an4f neing fp indebted, l£c. Judgment for the plaintiff. 

,* ' The defendant demurred fpecialiy; [3] It was folemnly decided that ä/^ 

?nd :(ffi^ned for caufes of demqrrer ; fumpfit will li^, in the cafe of ShuttU- 

That it was not alleged, that the te- ivcrth v. Gar^net, cited iWtä, p. 729. 

pcments were, from time i.nmemonal, by the opinion o^ Dalben » Gregory ^ and 

cüÄbmary tenements demifeablc, tsTf. ; F^res, Jufticcs, ag^ft th^t pf //ö//j| 

That it was not alleged, that, within the Chief Juflice. 
. ^ fiid'manbr, there had been a cuilora, [Ö*] §0, a general indebitatus a/- 

,v t^ pay. a fii\e on admUJipn; That it f.mpfit will lie for tolls. B* R* H. ?/ 

- ^s.^t fhewn, by whom the admilfipn Geo, 3. 1 Term Rep. 616. 

: • w^Ira^ i^r tjiot' oTp ajfejjment V<?f («) 5. R.*t.Z\ Q^ir. ?. \ Ftntr. 2 J* 
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done the defendant multum et gratljjimum beneficlum^ in the 1 781« 

fecond, that he had done him multa heneficuu There was \_ - - j 

a general verdi£t} and motion in arreft of judgment, be- Grant 

caufe neither of the confiderations were fufficient, efpe- ^ againil 

cially not the laft, for that fome particular fervice ought Astlc. 

to have been alleged; and the court held clearly, that, 

nothing being particularly expreffed in the confideration 

of the fecond promife, and entire damages being given, 

the plaintiff could not have judgment. He alfo cited 

Blkin V. Waßdl {h\ where, upon a writ of error, the 

court agreed, that land could not be intended to be copy-* 

hold,. but muft be fo alleged. — But, 2. He contended, that 

there was another objection, which was dfccifive, viz. that 

^fligned as the third error on the fecond count. He faid 

he took it to be quite fettled, tliat there cannot be one 

grofs fine for feveral diftinfl: tenements } and it was im- 

poflible to read this count and not to fee that the fine 

was for divers tenements. The words are " a certain other 

" fine^ and ** certain other cußomary tenements ;" not ** a 

^< certain other cußomary tenement J* This muft mean more 

than one tenement. It goes on farther, and dates them 

to , be held by " certain rentSy fcrvices^ and ctßoms ;** 

and, if there is a plurality of rents and fervices, there muft 

alfo be a plurality of holdings. In the firft count, the £ 719 J 

words cuftomary tenements, are manifeftly ufed to ex- 

prefs feveral dillinft teneincnts, and there cannot be a 

better way of explaining the meaning of one part of the 

declaration, than by comparing it with t:).e other part.— 

On tliis head, he relied on Hcbart v. Hammond (r), where 

it was cxprefsly rcfolved, that, when a copyholder has 

feveral landa held by feveral fervices, by copy, there the 

lord ought to alTefs and demand the fines fevcrally for 

every purc^l which is fo fevcrally held ; Tavemer v. Crom^ 

ivill [d) -, and Hitch v. V/allis^ before Blackstone, Juß- 

t\cey at the Lent Affizes for the county of Cambridge^ 

I'j'Gecf, 7. 

Lord Mansfield defired Law to confine himfclf to 
Jf^fwf s fecond oh\t€t\Sfi. 

Upon that ppmt. Law faid, it ought to be confidered, 
thatf licre, the objeöion was m^dc after verdidl, not on 
a demurrer, or at the trial, as in the cafe of Kitch v. 
W(Ulis^ in which cafe the plaintiff would have given evi- 
dence of one grofs confolidated fine for divers tenements. 
The court is this cafe will give to the word " tenements^* 
fuch a fenfe, if poflible, as will fupport, rather than over- 
turn the count. <• Tenements,'* as defined in Coke Little» 
tm (^), meansi any •♦ corporate inheritances,'* or any 

^< inheritances ' 

{b) 9. R. M. 14 Jac. 1. 3 Buiflr. 779. by the name of Daltoa t. ifiupt* 

430. mond. 

(c) B. R. M. 4* ti 43 BL 4. Co. (/) B. R. T. «6 JSA 4 Co. a/. «• 
27. i. 9* C. Moore, 6zz. and Cilv, £i. (e) Co. Litt. 19. 6. 
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" inheritances ifluing out of thofe." It may ftajid for 

mcjfuages and lands^ and, if you tranflatc the fign into the 

Grant thing, the declaration will run, "certain other cuftom- 
againil ** ary mefluagcs and lands," which would certainly be 
AsTLE. fufficient, as the fine may be fuppofed to have been af- 
fefled for one copyhold eftate compofcd of different parts^ 
as houfes, arable grounds, ö*r. As to the words, " rents, 
« fervices, to*f." in the plural, one copyhold eftate may 
be held by fevcral different forts of rents, and fervices, to 
be paid, and performed, at different times. In Shuttle-- 
worth V. Garnetf as reported in feveral different books {b)^ 
the declaration was on a general indtbitatus afumpftt for a 
ßtiCi pavable on the death of every lord, and afleffed on 
the defendant, as tenant qiiorundam cuftumatiorum teru^ 
meiitorum (r), ami, upon a nft)tion in smrcft of judgment^ 
it was determined that the adion lajr [3] [ü:>J ^o* ^^ 
f 730 ] the cafe of The Mayor of Exeter v. ^rhnlct (J), where — • 
on a general demurrer to an aftion of affinn^tt for petty 
cuftoms, in which the declaration contained two counts, 
the firft fetting out a prefcriptive right, and the fecond be- 
ing a general indebitatus aßtmpjity for a certain fum due for 
petty cuftoms — the demurrer was over-ruled, and Willes^ 
Chief JufHcey in delivering the judgment of the court, 
faid they gave no pofttive opinion as to the fecond count, 
but inclined to think it was well enough upon a general 
''demurrer, and that, if the defendant had pleaded tton 
üffumpfity the plaintiff, at the trial, would have been ob- 
liged to {hew his right to the petty cuftoms. Surely the 
plaintiff, here, is entitled to, at leaft, as much advantage 
after vcrdift, whate^'er might have been the cafe upon a 
fpecial demurrer. There, it is faid, the plaintifl' mufl 
have proved his right. Here, the court will prefume, 
that the right was proved, and no Judge at Nift Prius 
would have fuffcred evidence to be produced of one general 
confolidated fine for feveral copyholds : It muft be intended 
that the proof was cither of one eftate, or of fevcral af- 
fcffments. If the court-ftiould thiilt " tenements" in the 
plural, cannot be interpreted to mean one eftate cbm- 
pofed of different parts, they will rejcft the letter/, ra- 
ther than turn the plaintiff round. The word " parcel", 
may aCTift to fliew that only one copyhold was meant. 

Lord Mansfield, — I have exceedingly lamented, that 
ever fo inconvenient and ill-founded a rule ihould have 
been eftabliflied, as that^ where there are feveral counts, 

entire 

{i) B. R. M. I ff^.ic M. Cartb. 90. the only point argued being whether 
3 Mod. 239. 3 Lou, 261. I Show. 35. affumpfit was a proper form of aÄion. 



Comb. Iji. Fide fupra, p. 728. Note (3). 
(r) Cartb. 91. [r^J Sufra^jzS. Note [^] 

rj].Thc preient queftion does not {d) C ^ ' ^ 

appear to have been nude in that cafe ; IfiJf 95 



The preient queftlon docs not (d) C. ß. T. 32 8c 33 Geo. 2. » 
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entire damages, and one count is bad, and the others not, 
this fhal} be fatal ^ upon the fi£litious reafoning, that the 
jury has aflefled .damages on all, although, they ia truth, 
never thought of the different counts, but the verdi£b was 
fo taken, from the inadvertence of counfel in die hurry 
of N'tfi Prius. And, what makes this rule appear more 
abfurd, is, that it does not hold in the cafe of criminal 
profecutions ; for, when there Is a general verdi£l of 
gniltyy on an indictment confiding of feveral counts, if any 
one of them is good, that is held to be fufficient [fiSÖ]. 
But, in civil cafes, the rule is now fettled, and we have 
gone as far as we can, by allowing verdiös in fuch cafes 
to be amended by the Judge's notes» (a\ That might 
have been done, in this inftance, in an earlier ftage of the 
proceeding, but cannot now after judgment. 

BuLLER, Jitßice^ — ^The court may grant a venire de 
novo. A good'Caufe of aftion is (hewn in the firft count; 
and that it is true, appears by the verdift ; but the plain- 
tiff has alfo had damages aflefled to him on a count in 
which he has not fhewn any caufe of aöion. The court, 
under thefe circumftances, may fend the cafe back to have 
damages aflelTed only on that count, on which, in point 
of law, he is entitled to recover, 

The court then faid, there was no doubt but a venire de 
novo might be granted by a court of error : That it had 
been done by the Houfe of Lords, and was not a new 
pra£lice, for, upon an enquiry made by this court on a late 
cafe from Ireland^ a great many inftances had been found* 
A venire de novo awarded [4] [157]. 

[t '5^] ^ide Regina v. Ingram^ H. 
10 Ann, I SalL 384. 

(«) Eddonves V. Hopkins, B, R. E. 
20 Geo, 3. fupra, p. 376, 

[4] The caufe came on to be tried, 
on the venire de novo, before Aßburß^ 
Jullice, at the Lent AfEzcs for the 
county ofEßx, 22 Geo. 3. when the 
jury, upon the evidence, thought that 
the fum of 46/. 17/. 6d, dated to 
have been aiFeffed as a fine on the ad- 
miflion to the firft of the eight tene- 
ments, exceeded two years' value, and 
that the fine ought only to have been 
46/. 4/. 3^. Aßhurfl^ Juftice, was 
of opinion, that the plaintiff could not 
have a verdidl for that fmallerfum,but 
muft recover either to the exad amount 
of the fine declared upon, or not at all. 
The plamtifi^'s couBfcl, however, in- 
filling ftrongly that he might recover 
according to whatever the jury fhould 
fiad the two )'ears' value to be, a ver-* 




Grant 

againft 

ASTLE. 
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didl was found for the plaintiff, by 
confent, on that ground, with liberty 
to enter the verdidt for the defendant, 
if the court fhould think the plaintiff 
was bound to prove the exa^ fum hud. 

In Eaßer Herrn, 22 Geo. 3. thi« 
queftion was argued, by Rota, Erjkine'^ 
B. Hunter, and Law, for the plauitiffV 
(Aftle,) and Peckbam and Mingay, fbr 
the defendant ; and, in the fame term» 
on Saturday, the nth of Ma^, LrOrd 
Mansfield delivered the opinion of 
the court in favour of the defendant, at 
follows. . ^ 

Lord Mansfield,— 'TYit only fbanjt tu 
the declaration which is now tnatenal» 
is for feveral fines for admiffion to feve- 
ral copyholds ; the declaration ftates, 
a cuftom for every cuftomary tenant to 
pay a reafonable fine upon his admif- 
fion, to be afifeffcd by the Icrd, ^c. ; 
that the firft tenement was of a large 
annual value, viz. of the annual value 

of 



t 
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of 23/. 8 J. 9^.; that 
the lord had affirlTcd 
4^/. 1 7 J. 6^. as a 
fine for ihe defendant's 
admifuon to this tene- 
nient> and that this 
fum was a reafonable 
fine.. On the evidence, it appear- 
ed, that the fine fliouIJ have been 
only 46 /. / s. 3 i/. that beinj the full 
amount of two years value ; and the 
que (lion now is, whether the plaintiff 
cao, in this cafe, recover a fmaller fum 
thtn the fine affeffed. Two things are 
necefHiry parts of this cuftom: i.Thc 
fine muft be afißd : 2. It muft be rea- 
ßiiabU. The lord fays, in bis declara- 
tion, that he has affejfcd 46 /. 171. 6 d. 
for a fine, and that this fum was rea^ 
JonabUy and brings his adlion for that 
precife fum. The ouellion for the 
jury was, whether 46/. 17/. (yd, was 
a reafonable fine, and they found it 
was not, therefore, the plaintiff is not 
entitled to recover. He has not aflcff- 
cd two years' value, but a precife 
grofs fum ; and by what rule he wen: 
sn affeffing that fum does not appear 
upon the record. It is true, he has 
averred, that the cflate is of a large 
yearly value,—« p/«. of the yearly va- 
lue of 23/. 8/. 9^.— -but that is no 
averment of what the yearly 
[732] value really is. And the 
averment in this cafe is total- 
ly immaterial. It would have been 
enough if the plaintiff had dated, that 
he had affeifed the fum of 46/. 17/. 6//. 
as a fine, and that fuch fum was rea- 
fonable ; and it would then have been 
matter of evidence, jull as it was on 
ibis record^ whether the fum afi'effed 
exceeded two years' value or not, be- 
caufe that is tl:e eftablifhed criterion 
whether it be reafonable or not. In 
the prefent cafe the duty is numerically 
certain, for it is not aHeflcd with rela- 



tion, and in proportion, to the annual 
value, but is fixed at a grofs fum. 
The only cafe on this precU« fubjed 
is Titus V. Perkim (a), which ia re- 
ported in Skinner (^), Cart hew (r), 
Lc'zinz {d) , and 3 Modern {e) . The 
Chief Jußi$e, there, fays, " If the 
<* lord demand more than he ought» 
'* he may make his demand de no^vo, 
*' for the Judge, in cafe of z. greater 
<' demand than is due, ought not to 
'' adjudge as much as is due to the 
*' lord, and bar him for the refidue, 
•' but ought to adjudge againi^ him 
" for the whole, and that his entry 
" was tortious, if he had entered, and 
•* put him to a new demand (/")." 
This goes to the demand itlelf, and is 
not confined to the cafe of a forfeiture, 
and there is no fuch dillindlion made in 
that cafe — (which had been infixed on 
■ at the bar.) —The g:ß and foundation 
of every adion mufi be proved as laid 
in the declaration. This adtion is for 
a certain precife fum, and, under the 
circumftances of the cafe, it could not 
be brought in any other way. The 
cafes cited for the plaintilf,— W«. of 
debt on a foreign judrrment (j^) ; or 
again (l a tenant for double the ^jalue of 
the land, when he holds üver under the 
lb tute of /J Geo, 2. f. i.8. (/>) ; or for 
treble the <value for noi fetting out 
tithes, under the ftatute of Ed<w, 6. (/) ; 
or o{ aßar.pßt for a total lofs on a po- 
licy of infurance, when there has been 
only a partial lofs {k) ; — are not at all 
applicable to the prefont cafe ; for, in 
all of thofe, the giß of the acuon is 
fupported, and a cal'e proved confiftent 
v.kh the declaration, thofe adions be- 
ing not for a precife fum, but for a 
fum in proportion to what the jury 
{lull find to be the value or the damage. 
We give no opinion, whether the lord 
might not have afTeffed a fine for two 
years' value, and made that folely the 
foundation 



{a) C.B.H. I la 2 Jac. 2. 
(b) SkiTin, 247. 
U) Carth, 12. 
("') 3 ^^y. 249. 255. 
(<) 3 Mod, 132. Reported alfo in 
Ccmberb, 43 . 

{^f) Siinn. 249. 



ig) Walker v. Witter, M. 19 Geo. 3. 
fufra, p. I. 

(h) Fide Doe v. Jack/on, £.19 Geo, j. 
ßpra. p. 175. 

(/) 2^3 Edw. 6. f. 13. 

\k) Gardiner v. Crofdde. B. R. H. 
33 Geo. 2. 2 Burr. 904. i Blackft. 198. 



^. therefore, as to 
this point in the cafe 
of Street v. Hop kin/on ^ 
B. R. M. 10 Geo. 2. 
2 Sir. 1055. ö*lii 
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foundation of his declaration. In Ti- 
tus V. Perkins, a cuftom to have a 
year's value, generally, for a fine, 
was held to be good. Bat however 
that might be, it is very clear that the 
evidence here did not fupport the de- 
claration, for the plaintiff has no right 
to any thing but the fum aflefied ; the 
duty arifes upon the afTefTment, and 
that, by the evidence, is proved to 
have been illegal, and void. There- 
fore, the cafe llands as if no affeflment 
had ever been made, and, confequcnt- 
Iv, the plaintiff's right to demand a 
nne is not yet complete. Therefore, 
we are all of opinion with the defend- 
ant. 

There was, accordingly, judgment 
for the defendant, bccaufe, as the fine 
for the firft tenement was to be deduc- 
ed from the damages, he had paid more 
into court than the plaintiff was entitled 
to recover. 
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1781. 

Grant 

againil 

AsTLfi« 



the Mayor of Shrenjcjbury 
V. Kjnaßon, Dom, Proc, 
31ft March '737» * ^^'•« 1051, 
4 Br. Cafes in Pari. 271. on a writ of 
error from B. R. the Houfe reverfed 
the judgment, and ordered the court 
of B. R. to award a ^venire de novo, la 
Tre'vor v. J^aJIy B. R. E. 26 Geo. 3. 
I Term Rep. 15 1. the court faid there 
was no inftance of a court of error 
granting a venire de novo^ when the 
proceedings had originated in an in- 
ferior court. But where ^hey ori- 
ginated in a court of great feffions in 
f Vales, a venire de novo was granted in 
the cafe of Davies v. Pierce, B. R. M, 
28 Geo, 3. 2 Tfrm Rep. 125. Fide 
Calvraith v. KevilUf fupra^ p. 6. Note 



[f 157] Vide Uar^ood V . Goodr'ight, 
B.R.T. 14GW. 3. C6w/>.87. 89.91. 

Eden and Another againß Parkison. 

'T^HE plaintiffs infured the (hip the Tonge Herman Hid- 
^ dingoy and her cargo, " at and from VOrient to Rot^ 
** terdam ; warrafited a neutral ß)ip and neutrtil property ^^ 
The (hip being captured in the courfe of her voyage by 
fomc Engli/b men of war, t!ie plaintiffs brought this aclion 
againft the defendant, one of the underwriters on the po- 
licy, daring, in their declararion, that the defendant fub- 
fcribcd the policy on the a 8 th of * November 1780, and aver- 
ing, that the fliip and cargo were, at that timey neutral 
property. The trial came on before Lord Mansfield, at 
Guildhally at the Sittings after laft Eaßer Ternij when a 
verdift was found for the plaintiffs, fubjecl to the opinion 
of the court, on a cafe which fet forth, (as far as is mate- 
rial,) as follows : 

The (hip in queftion (iiiled from V Orient y on the voyage 
infured, on the nth oi December 1780, having the infured 
cargo on board, and both the fliip and cargo were neutral 
property at the time of the (hip's departure from VOrienty 
and fo continued until the. 20th of December 1780, on 
which day hoftilities having commenced between the £«- 
gliß and the Dutchy the Dutch ceafed to be a neutral power, 
and the (hip and cargo ceafed to be neutral property. They 
were taken on the 25 th of Decani er 178c, and condemned 
II as 



Tucfday, 
26th June* 

Under a war« 
ranty in a pen 
licy of infur« 
ance, that the 
fiip and carg$ 
arc neutral 
property, it it 

futiBcient that 
they ai'e neu- 
tral when the 
riik coromen« 



[ 733 ] 




--• / 

CASES IN TRtNlTY TEtttU 

as lawful prize, in the Admiralty court, oA mc 19th of 
February 178 1. 
£p£^ ~ S/II/VÄ, for the plaintiffs, — Hc^vorth, for the defendant, 
againil For the plaintiffs, it was contended, that the warranty 

Paricison. was complied with by the neutrality of the fliip and cargo 
at the time when the voyage commenced. It is a general 
principle, laid down by Blackstone, Jußia^ in his Com- 
mentaries, ** That a warranty can only reach to things in 
** being at the time of the warranty made, and not to things 
•* in firture ; as that a horfe is found at the buying him, 
•* not that he nvill be found two years hence (/i).'* In the 
cafe of Woohner v. Mutlman {b\ where the warranty was 
in the fame words as here, the judgment of the court was 
for the defendant, becaufe the (hip and goods were not 
neutral from the firft [ I ]. There was no fraud upon the 
defendant in this cafe. The infurer is to uiform himfelf 
•• of the probability of fafety from the cofitinuatice of peace;'* 
as was laid down by Lord Mansfield in the cafe of Carter 
r 7^4 1 ^* ^^^^^ (^)' ^^ indeed the propeny had ceafed to be 
neutral by the aft of the party himfelf, the cafe would have 
beeo diffiercnt. But he is not anfwerable for the confc- 
quences of a war breaking out during the voyage. To 
make him fo, exprefs words ought to have been ufed ; * 
otherwife the conftruöion is to be in the largeft and moft 
advantageous way for the infured, according to the prin- 

1 ciple of the decifion in the cafe of Gordon v. Morley [d). 

! The plaintiffs were ready to have proved, at the trial, that 

\ the premium^ at the time of this infurance, would have 

been the fame if the warranty had been " Dutch property^* 
inftead of ** neutral property^* 

I For the defendant, it was faid, that this was a new quef- 

tion, and called for peculiar attention, as it would affeft a 

Sreat deal of property. It is certainly a queftion of con- 
ruftion upon the face of the policy \ but, both from the 
words, and from the nature of the fubjeft, it muft be in- 
terpreted to mean a warranty co-extenfive with the voyage. 
It is admitted by the argument on the other fide, that, if 

the 

(a) 3 Blackß. Comm. 165. Blackflons*s together, that they were 

{h) B, R. f. 3 Geo. 3. 3 Burr, not neutral at the dme of the contrail. 

1419. 1 Blackß. 427. The point there made, as appears 

ii] It does not appear very diftindl- from Blackflone, was that the warranty 

cm the ftate of that cafe in 3 Burr, was tantamount to a warranty free 

that the ihip and goods were not neu- from capture, and that, the lofs having 

tral at the time of the contrad, or of happened by founderine at fea, was 

the failing. It is only faid, ** The notwithin the meaning of the warranty. 

<* (hip, at and before the dme ihe was But the court held, that, as the war- 

" loft, was not neutral property, as ranty was ftlfe, it was no contraft. 

•' warranted hy the policy, (j Burr. {c) B. R. E. 6 Geo. 3. 3 Burr. 

*• 14^0.") It may be coUeÄcd, how- 1905. 1910. Blackß. ^g^, ^g^. 

ever, upon talcing Sir James Burrow* a {d) N. Fr. & 20 Geo. 2. 2 Sir. 

account of the cafe» and Mr. Jofiice 1205. 
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the neutrality had ceafed before the (hip failed, the under- I78l« 
writers would not have been liable. But what expreffion of ^ - f 
intention is there, that the warranty fliould not extend £d£n 
throughout ? There are no reftraining words. The fenfe againft 
is the fame as if the policy had run, ** warranted neutral Par&isox« 
** fliip, and neutral property at L'OrUntf and from UOri^ 
«* cnt to Rotterdam.* If the words were to be thought 
equivocal, yet the nature of the thing fpeaks in favour of 
this conftruöion. The merchant propofes to infure the 
fhip and cargo : Upon this the under-writer requires a de* 
fcription of the fubjeö-matter of the infurance : The mer- 
chant anfwers, ** I warrant it neutraL" This puts an end 
to all enquiry about the country, — whether Dutchy Swedi/b^ 
Norwegian, Üfc. Surely, if it had been mentioned that 
the property was Dutch, the under-writers would have in- 
Tided on a much higher premmm, for there was, at the 
time of the infurance, an univerfal rumour of a war be- 
tween this country and Holland. At the trial, this was 
compared to the cafe of a warranty to carry a ftipulated 
number of men, or fo many guns. But thofe inftances do 
not refemble this. If guns are thrown overboard to fave 
the (hip in a (lorm, that is a circumftance arifing out of 
the very riik infured againft, v/z. fea hazard ; and, if fome 
of the crew die, it cannot be fuppofed that the infured E 735 3 
meant to undertake that men (hould be immortal« In the 
cafe of UUy v. Ewer (/), the warranty was ** to fail with 
♦* convoy nrom Gibraltar ," and, becaufe there were no re- 
ftraining words, it was held that the convoy muft be for 
the whole voyage. Suppofe there had been a voyage for 
two or three years — as to China^ tsfc. — it cannot be thought 
that the under-writers would have been fatisiied, if the 
property happened to be neutral at the commencement of 
the rifle, and, without fome large addition of premium, 
would have taken the chance of war during fo long a voyage 
upon themfelves. It is the underftanding of all perfons 
converfant with the fubjeft, that, unlefs there be reftrain- 
ing words, the warranty esTtends to the whole duration of 
the voyage. The cafes cited on the other fide do not apply: 
The^ prove principles which the defendant has no occaGon 
to difpute. 

Lord Mansfield told Smith he had no occafion to reply. 

Lord Mansfield, — Many points have been gone into on 
both fides, which are not neceifary for the decifion of this 
cafe. For inftance, there is no doubt but you may war- 
rant a future event. But the fingle queftion, here, is, 
what is the meaning of this policy. I had not a particle of 
doubt at the trial, and I kHpw the jury had none; but Mr. 
Lee prefled for a cafe, 2X\it\ granted one out of refpe£k to 
turn. What is the cafe ? It is an infurance upon a fliipi and 

her 
(0 H. 19 6#9. y/upra, p. 72. 
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her cargo, at and from VOrient to Rotterdam. The ihfiit'^ 
_ ed warrant them neutral, and the defendant would have 
Eden the court to add, by conftrudtion, " And fo (hall conttnud 
againft ** during the whole voyage.*' The contraä: is not fo- 
Park I SON. The infured tell the ftate of the fliip and goods then^ and 
the infurers take upon themfelves 231 future events, and 
rifles, from men of war, enemies, detentions of princes, 
fe'r. The parties themfelves could dot have changed thd 
nature of the property ; but they did not mean to run the 
riflt of war. If it made a difference what country the pro- 
perty belonged to, the undcr-writcrs (hould have enquired« 
The rifk of future war is taken by the under-writer in every 
policy. By an implied Warranty, every (hip infured muft 
be tight, (launch and (Irong ; but it is fufficient if (he is fo 
at the time of her failing. She may ceafe to be fo in twenty- 
four hours after her departure, and yet the uftder-writei* 
will continue liable. The cafe of Lilly v. Ewer tum^ 
C 73^ ] q^Jte the other way. The decifion there was, that the 
fliip mud fail with convoy according to the ufage of the 
trade \ i. e. convoy deltined to go as far as ufual in that 
voyage. The prefent is the cleareft cafe that can be. The 
warranty is, that things (land fo at the time ; not that they 
(hall continue. 

WiLLEs, and Ashhurst, Jußices^ of the fame opinion« 

BuiXER, Jußtce, — '^The cafe of Lilly v. Etver is much 

againft the defendant, for it was not contended, there, 

that the (liip muft continue with the convoy during the whole 

voyage. 

The Poßea to be delivered to the plaintiff^ Ct ^S*!' 

[t 158] Vide Salucci v. John/on, B. B. R. M. 30 Geo, 3. 3 TermRep. 477* 
R. H. 25 Geo, 3. 15» Tj/on v. Curnej, 

a6"h juui. Lowe and Others agatnß Waller. 



When \ipon a 
negotiation 



'T^HIS was an aöion on a bill of exchange, tried before 
-*• Lord Mansfield, at Guildhall^ at the Sittings aftei* 
monVThe*^ laft Hilary Term [i]. The plaintiffs declared as indorfecs 
lender fays he ^^ Harris Sc Stratton, to whom the bill was ftated to have 
cannot ad- been indorfcd by Lawtön, the drawer and payee. The 
vance cafli, defendant was the acceptor. The defence was, that the 
(h^^ d"*^^ bill was given upon an ufurious contraft between Harris Sc 
which^e'bor- ^^ratton^ and the defendant. Tliis was controverted by 
rower takes the 

and fells by the intervention of a broker recommend<:d by the lender, if the fecurity 
given is made payable at a future day, for a fum exceeding ttie value of the goods 
and f^rmr. interest, this is an ufurious loan, and the fecunty is void.— A bill of 
exchange given upon an ufurious confideration is void, even in the hands of an indorfee 
for valuable conüdei^tion without notice of the ufury. 

[i] The a£Hon was direfled by an the iWtiOi December I780* 
order of the Court of Chancery, *^ed 
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the plaintifFs 5 but, they alfo infifted, that the bill was iii- lySl. 
dorfed to them for a valuable confideration, and without i_ - - 7 
notice of the fuppofed ufury ; and it was argued, that al- Lowe 
though it fliould appear that the original tranfaftion was againft 
ufurious, ftill the defendant was anfwerable to them, Wai.lsr» 

Upon the evidence, the cafe "was this : 

Waller J a commillioner of the ftamp duties, had employ- 
ed one Lemony a money-broker, to raife the fum of 200/. 
upon the bill in qucftion. Harris & Stratton^ hearing of 
this, fent their broker to Le?noriy to enquire whether Wal^ 
Itr wanted money ^ and he told the broker he believed he 
did, for, to his knowledge, he had a bill to pay in a few 
diiys. The broker faid his principal would advance looA 
in money^ and 100/. in goodsy but that the goods ihould be 
choice forts, and he fhould not lofe by them ; that he 
ihould have them at the warehoufe price. Lemony upon 
this, went and informed Wallcry that Harris & Stratton's 
broker had been with him; znd Wa//er aiking him how [ 737 J 
they would deal, he told him what had pafled, and that the 
broker had appointed him to go with IVallery to Harris 8c 
Stratton^s warehoufe, the next day. Waliery agreeably to 
this appointment, went, along with Lemony the next day, 
and found Harris & Stratton at their warehoufe \ who made 
an apology to IValler for not having any money at that time, 
but only goods : and defired the bufinefs might be let alone 
for a few days. Lemon called feveral times after this, to 
get a day fixed, and told them, as he had mentioned before 
to their broker, that JFaller wanted moneyy in order to pay 
feveral demands. In the courfe of about three weeks, Har» 
ris & Stratton faid to him, that, if Waller would come the 
next day, they would give him 50/. and he and Waller ac- 
cordingly went the next day. When they came, one of 
the partners went out, and returned in a little time, faying 
he could not get any money, but, if Waller would take the 
whole in goods, he fliould have them direftly. Waller 
agreed ; and tlie goods, (hofiery ware,) were forted out by 
one Strutty a broker who was prefent, and delivered to 
Waliery and, at the fame time. Waller delivered to Harris 
& Stratton the bill of exchange, and alfo an aflignment of 
his falary, as a collateral fecurity in cafe the bill Ihould not 
be paid when it fliould become due. Strutt and Lemon 
carried the goods to the fliop of Elderton an auctioneer, who 
was a ftranger to Wallcry and who was to fell them, or ad- 
vance the value. He defired two hours to make his calcu- 
lation, and, at the end of that time. Lemon and Waller 
came to him, and he offered 120/. for the goods,- faying, it; 
was the utmoft they were worth. Waller took the 1 20/. 
it being agreed, that, if they fliould fell for more, the ba- 
lance Ihould be accounted "f or hj Elderton y and, if for lefs, 
that Waller fliould be anfwcrable to him for the difibrence. 

Vol. II. •• X Afterwards, 
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1 78 1. Afterwards, Elderton delivered an account to Waller of 
\^ - - J the fale of goo<ls at 117/. 2/. id. There was no evi- 
Lowe dence that thf plaintiffs knew of the above tranfaction» 
againft or the ci re um fiances under which the bill had been given. 
Waller. The qut-ftion whether the tranfaclion was a loan of 
money for more than 5 per cent, under colour of a falc 
of goods, was left to the jury, if they fliould be of 
opinion, that it was, it was agreed that a cafe ihould be 
refcrvcd on the other point, biding a mere matter of law, 
r 73S ] In fui'iming up to the jury. Lord M atisßeid to\A them, 

that the ftatute of ufury {a) was made to proteft men who 
a£l with their eyes open \ to protedl them ngainft them- 
fclves. Upon this principle, it makes it penal for a man to 
taki' more than the fixed rate of intcrclt, it being well know» 
that a borrower in diltrcfs would agree to any terms. ** No 
** perfon (liall iakcy direöly or indiredlly, for the loan of 
•* money, te*^. above the value of 5/.^ for the forbearance 
** of 1 00 /. for a year, and fo after that rate for a greater 
** or leflcr fum, or lor a longer or fliorter time {h)J* They 
were, therefore, to confider, whether the tranfaction be- 
tween the defendant and Harris & Straiten was not, in 
truth, a loan of money, and the fale of goods a mere 
contrivance and evafion. The mod ufual form of ufury 
was, his I^rdihip faid, a preteiidtfd fale of goods. He 
then flated the material parts of the evidence, and made 
fomc ftrong obfervations to ihew, tliat it was not the inten- 
tion of the parties to buy and fell, but to borrow and lend^ 
and tliat the coiitraft was, in truth, for a loan of moncy^ 
though under the maflc of a treaty for the fale of goods. 

The jury found the contracä to be ufurious, but if> in 
point of law, die plaintiffs lliould be entitled to recover» 
they affcffed the damages at 222/. 10/. being the amount 
of the bill with the intercfl due upon it. 

Upon this, a cafe was made for the opinion of the 
Court, which, — after fetting forth the bill of e,\change, 
bearing date the 27th of Ocfoher 1778, and payable in 
three months, with the indorfements, in blanks of Lasv^ 
ton and of Harris & S//V7//i?/;,-"ii:ated ; « That the bill 
** was given by Waller the acceptor, to Harris & Straitonj 
•* upon an ufurious contraft, whereby more than legal 
** intcreil was fccured. That tho plaintiffs took th^ bill 
<* from Harris & Stralion for a valuable conCderation| 
'* and without notice of the ufury.*' 

In Eaßer Terniy on Thurfday^ the 3d of May^ Dunning^ 
obtained a rule to fliew caufe, wliy there fliould not be 
a new trial, ■ upon the ground, that the original tranfadlion 
was not a loan, but a laie of goods, and, tliercfore, 
though It might be fraudulent, it was not within the 
xncanijig of the ftatute of Ouecn Anne. 

The 
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The court cxprcflcd a wifh, that both queftions (hould 
conic on at once; and, upon the firft argument, the _ 
counfcl for the defendant went into both 5 but, on the Lowe 
Other fide, they referred * themfelves on the f^cond point, againft 
in order to argue it feparately, in cafe the decifion of the Waller. 
court fliould be againft them on t\\cßrß. ♦ r 7-^0 1 

On Friday, the nth, and Monday, the 14th of May, 
the Attorney General, and Davenport, fhewed caufe againft 
tlie new trial. They cited Symondsw, Cockeril {a), where a 
rent-charge of 20 A a year for eight years, and two years more, 
if y/. and B, fliould live fo long, was granted for 100/. and, 
upon replevin againft the grantee, who had diftrained for 
the rent-charge, the plaintifF pleaded in bar, that it waa 
a corrupt agreement, and the court held, " That, if the 
** original contracl; was for a rentn^harge, that is not 
** ufury, but a good bargain and pennyworth, but, if the 
** party had come to borroio the money, and then fuch a 
** contrad enfued by fecurity, that is ufury." They alfo 
cited the cafes of Majfa v. Dtmling {b), and Richards v. 
Brown (r) [ti59]; which laft cafe was much agitated and 
confidered in this court, and finally decided in Trinity 
Ttrm, iS Geo. 2* If 160^ and in which, the real and 
original treaty being for a loan, although it was difguifed 
under the appearance of felling an annuity, it was decided 
to be within the meaning of the ftatute. 

Dunning, and Morgan, for the plaintiffs, contended, 
that the tranfaclion was really a fale of goods ; at an ex- 
orbitant and iniquitous price, to be fure ; but, ft ill, only 
a fa!e, the price to be paid at a future day, and for 
which future payment, tiie note and the allignment of 
the falary were given as fecurities. The firft negociation 
might be for a loan ; but, in the courfe of the bufmefs, 
it Ciime to be merely a bargain and fale ; and as fuch, 
however fraudulent and culpable, it was not ufury. Morgan 
oliÜTved, that, by the ftatute 37 Hai. 8. c. 9. {d), in- 
tituled, ** A bill againft ufury," and revived by 13 El. 
r. 8. (e), it w.is made unlawful to fell merchandizes or 
wares, and re-purchafe them again within three months, at a 
lower price. This was the only provifion, in tlic acts on 

this 

{a) Nry. I; I. reported by Mr. Ccivper^ but, 11^ 

{f') A'. P, M. 19 Cfo, 2. 2 S/r^ 'Zr/W.;;? Term, //'V/Zf/, Jullice, mcntlon- 

1 :43. cd that he had read a written argument 

( ) /V.V an account of a fubfcqucnt which Mr. Har^rave had fent him by 

v.zvi vr' thiit c.ifj, E. \() Geo, "^^ ßpra, th: pcrrmifiion of the court, and that 

.». 11.',. it had not altered his opinion, which 

i "I *5 7] »^'T^- reported, Cow/. 770, was the fame with that of the reft of 

I |- Uro] 'i he onii-ion of the court the court. 
v.: > d'*iivcn\l ill /if./?;/- Term, iS OVo. {d) § 2« 
':. in the abfcncc ox' // V//«/, Jallicc, as {i) §2, 
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1781. ^^^ fubjcö, relative to the falc of goods, and, therefore', 

^ _ _ f it was to be inferred, that the legiflature did not mean to 

Lowe extend the penalties againd iifury to ♦ other cafes of fales, 

againft however opprcflive, or unfair. He cited Murray v. Har^ 

W A L L E R . dingf (a) 'y where the court of Cotnmon Pleas faid, that no 

♦ r 7j10 1 inequality of price, merely as fuch, will make a contraft 

' ■* ufurious (b)\ and FJoyrr v, Ednvards (r), Lord Cbeßcrfield 

V. Janfen (d)^ and L/oydj qui tarn, i^c. ¥• Willianu (r). 

Lord Mansfield, — Before the ftatute of Hen, 8. {f}^ 
all interefl on money lent was prohibited by the canon 
law, as it is now in i^om/i/z-catholic countries. This gave 
rife to many fliifts and devices to evade the law. One, 
which was then the mod common, was provided againft 
by that ftatute ; but the prohibition being confined to that 
' particular fort of tranfaäion, ufurers were, thereby, put 

upon other contrivances ; and experience taught the legis- 
lature, in more modei^n ftatutes, not to particularize fpe- ^ 
cific modes of ufury, becaufe that only led to evafion, ' 
but to enad, generally, that no fliift ihould enable a man 
to take more than the legal intereft upon a loan. There- 
fore, the only queftion, in all cafes like the prefent, is, 
what is the real fubftance of the tranfa£Hon, not, what 
is the colour and form. This is one of the ilrongeft cafes 
of the fort I ever knew litigated. It is impoflible to wink 
fo hard, as not to fee, that there was no idea between 
the parties of any thing but a loan of money. His Lord- 
ihip then recapitulated the ftriking parts of the evidence, 
•and obfervcd, that the whole complexion of the cafe 
(hewed, that the only purpofe of Harris Sc Stratton was, 
to contrive how to get more than legal intereft. They 
firft offered part in cafti ; then lefs, playing the defen- 
dant on, in order to increafe his diftrefs ; and, at laft, 
I cmpted him, by an offer to conclude the bufmefs imme- 
diately, if he would take the whole m goods ; affigning 
to the laft, as their reafon for this, that they could not 
procure the money : They did not aft as perfons felling 
goods upon credit, to be paid for at a future day ; but 
as lending on the fecurity of the note and the affignment 
of the falary. The jury, therefore, had done perfeftly. 
right. 

The reft of the court being clearly of the fame opinion, 
the rule for a new trial was difcliargcd. 

^rhe remaining queilion was argued, on the cafe re- 
fcrvcd, in this prefent Tenn^ on Tuefday^ the 19th of 
June^ by Morgan for the plaintiffs, and Davenport for th* 
defendant. 

In 

(a) C. B. H. 13 Geo. 3. mif. 390. y Jnif. i26. 295. 
{6) Ibid. 395. W ^' ^' ^^- 12 G^-ö. 3- 3 ^''^ 

\c) B. R.T. 14. Geo. 3. 250. 261. 2 Blac/:jh 722. 792* 
{d) Caae.H. 24 G«?. a. »/"#«. i^^^ (/) 37 ^» 8. c. 9. 
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In the cafe of Bowyer v. Bamftan, rqxnted by Strange (a), 

it was determined, that, upon the condni^ion of tlic _ 

itatuie of 9 jinn, t*. 14. J 1. a promiß(>ry note, given for Lo'wb 

money knowingly lent to game with, is void in the hands againtt 

of an indorfee for valuable confidcration, and without Walvsk* 

notice ; for the words of tliat flatutc being, «* That all 

•* notes, bills, bonds, judgments, mortgages, or other 

** fecurities or conveyances wliatfoever, feV. where the 

*^ whole, or any part, of the confideration (haii be, v5^'. 

•* Jball be utterly voidy fruß^'Mey and of none rffcEl^ to all 

'* intents and purpcfes Hvhutficvcr" the court held, that it 

would be making the note of fome ufe to the lender, if 

he could pay his own debts with it ; and that the indorfee 

would not be w*itliout remedy, for he might fue the iu-r 

dorfor, on his indorfcment. 

This cafe having been much relied on by the counfel for 
the defendant, when they argued tlie prefcnt point, upon 
the motion for a new trial, — ^becaufe, as they infifted, 
tlie words of 12 Anne ß, 2. r. 16. though not exaäly 
the fame, are equally ftrong, with thoie juil cited from 
the act againft gaming, it was now contended, on the 
part of the plaintifls; i. That the two a^s differed 
eflentially as to tlie prefent queilion, and that, both before 
and fince die ftatute of 12 Anne^ ufury was no bar againft 
third perfons not affeftcd with notice ; 2. That the cafe 
was contrary to other decifions, and not law. i. Notes 
and bills are exprcfsly mentioned in the ad of 9 Amwy and 
are omitted in the otlicr. Such a difference, in two 
ftatutes whi^i pafled fo recently tlie one after the other, 
muft have been intentional, and this being a queftion on 
a penal law, the court will conilrue it with the utmoft 
ftridtnefs. It may, indeed, be faid, that a ImII comes 
under il^ word " ajfiirancei* ufed in 12 Anne \ but it 
is fivir to infer, that, as the nvord " bill'* itfclf was, (and 
as it feems purpofely,) omitted, the Icgiflature could not 
mean to include the thing under a general term, and 
trhich, in common acceptation, is not extended to bills 
and notes ; they being rather conßdcred as ca/h^ than as 
ajpirancej for the payment of money» In all tlie prior 
aäs againft ufury, from the reign of Queen Elizabeth^-» 
13 £liz f. 8. 53. 21 Jac. I. c. 17. J 2. and 12 Car. 2* 
c» 13. § 2. — as well as in iz Anne^ ß. 2. r. lö. the words 
•* bonds y contracts^ and ajfurances^* arc ufed, and yet there 
is not a cafe in the books, from the 1 3th of Elizabeth^ C 74^ 3 
till this day, in which it has been deternnned, tliat the 
innocent holder of a bill of exchange fliall be precluded, 
on account of ufury in the original tranfa£tion, from re- 
covering againft the acceptor. Nay, it was cxprefsly and 
folemnly decided, even in the cafe of a bond, (viz. in 

Ellis 
{a) B. ü. r. 14 Geo. 2. Str. 1155. 

X3 
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EUts V. WiVftes {a\ which was long after the flstutc oF 
Elhabcth^) that, — " Where /f. was indebted in ico/* 
Lowe ^^ -^* "r^>" ^'^ u furious coinrart on a bond, and A. being 
a^ainft indebted 10 /v. transferred tlic debt to ii., and W^, became 

Waller, bound for the fame ufurious debt to ii. whofe debt was 
juft, and he ignorant of the ufury, — the obligation made 
l>y V/> to E. was not avoidable for the ufurious contract 
made between W. and -^," Therefore, thougVi b'tlh fhould 
be conlidered as within the meaning of ajfurimasj ilill 
ihc intention cannot have been to make them void in the 
hands (ii pcrfons ignorant of the ufury. Indeed it fliould 
feem, by the very words of all the afts, that the pro- 
vifion in qucflion was only meant to be applied to fecu- 
ritics where an ufurious confideration appears on ihc face 
cf the vijh'umcnt : In all of them, the exprefiion is, 
•* ivhcreupofiy or ivhcrehyy there (hall be rcfervedy or taken 
** more than, tjJ'r." 2. As to the authority of the cafe 
of Bcivcr V. Bamptoriy it is dire6lly contrary to the doc- 
trine laid down by Lord Holt^ in Htiffcy v. Jacob {b) [i], 
and which is ftated by him as founded on previous deter- 
minations. "^ A. (fays he) wins money of B. and, for 
•* a debt which A, owes C. he appoints B. to give C. 
** a bond ; 'tis good, becaufe C. is an innocent perfon, 
•* and 'twill be the fame thing if A. is bound with him ;'* 
or, as it is cxprcfl'cd in the report of the fame cafe by 
CoMYNS, " If a bill is given, for money won at play, 
•* to the Vv'inncr, or order, and the winner indorfes it 
•* to a ft ranger, for a jull debt, and the perfon upon 
«* whom the bill was drawn accepts it in the hands of 
** the {Iranger, the acceptor will be liable (r)." Comyns, 
in his Digißi cites this cafe of Hujjey v. Jücob^ and adopts 
the pofition of Lord Holt, as law [d), A contrary 
decifion would be highly inconvenient to trade. Bills 
circulate like money, but if it become neccflary for every 
man to enquire into the original confideration, before ho 

t 743 ] ^^" ^^"^^ ^^^c with fafety, their currency will entirely 
ceafe.— j^/j;-^^« alfo cited Rob'wfon v. Bland (r), and Rex 
V. Seivclf {fy 

The arguments on the other fide wxre ; That the word 
<* ajrurtmct's*' comprehends bills as much as any other fort 
of lecurity ; and to hold, tliat an innocent indorfee could 
make ufe of a bill given on an ufurious contract, would 
be againft the obvious meaning of the words " utterly voidy* 

in 

(a) B. R. E. I Jac. i. Mocre 752. which arc nearly the fame (as to thi» 

//. 1035. Cro, Jac. 32. //. 6. Tei<v. point) with thole of 9 ^«*. e. 14. 

47* (c) Com, 6. 

{b) B. R, M. 8 mU. 3. I Sali. {d) 5 Com. Dig. 610. 

344. Com, 4. {e) B. R. M. 1 Geo. 3. 2 Burr^ 

[ I ] That cafe arofe upon the flatute 1077. 

of 16 Car. z. f. 7. § 3. the words of {/) N, Pr. M^ i Ann. 7 Msd. u8. 
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in the ftatutc of 12 Anne. Wherever the aös agninft 1 78 1. 
gamiiitr, and thofc aj^ainlt ufury differ, it will be found that ^ _ _ ^ 
the provilions agninll ufury are tlie ftrongeft. Thus, Lows 
tliough the (latute of 9 Anm makes all fecurities given againft 
for money won at play, or lent to play with, void, it Waller. 
docs not declare that the cotitraEl iff elf ftiall be void ; and 
the prior aft of 16 Car, 2. c. 7. which fays, xiMXcontraEls^ 
and all fecurities for money loß [(Ö"] at play, fliall be 
utterly void (l), docs not extend to money tent to play 
with. Therefore, in the cafe of Barjeu v. IFatmßcy [d), 
it was held, that an aclion would lie on the contra fl for 
money knowingly lent to play widi ; and, in Robinfon 
V. Bland (e), the fame dictincHon was made. But, by 
17. Anncy JL 2. r. id. not only the fecurity, or njfurance^ 
but the contradl itfclf, is made void. This fli;.ws that 
the Icgiilature was it ill more anxious to prevent ufury 
than gaming. Now, as to gaming, the cafe of Bs^ayrr 
V. Bampton is a dircdl and folemn authority. The de* 
cifion w;is after two arj;;uments 5 and Lee, Chitf Jijllce^ 
obfcrvcd, that what Lord Holt had faid, in Huffey v. 
Jacoby was extra-judicial, and that he had feen a report, 
wherein notice was taken, that all the learn.d part of 
the bar wondered at it. Indeed, by the report of tlic 
cafe in Carthe^u (f)^ the court is only made to fay, 
<* that, if the bill had been negotiated and indorfed to 
** any other perfon, for value received, then it might have 
•' been another confidcration^ It mud be admitted, tha^ 
the bill, in the prefent cafe, was void at firß. Now, 
how can a tiling void in its origin, be rendered valid 
by any thing done to it aften\'ards ? If it were to be 
Jield, that it Ihould appear on the face of the inllrument, 
that more than 5 per cent, is to be paid, the ftatute would 
become almolt a dead letter ; for what ufurcr is fo un- 
ikilful in his trade, as to fufFer the ufury to appear on 
the face of the fecurity ? And how eafy will it be for [ 74^ j 
the lender to pay away bills on which he himfelf could 
not recover, either bona fidey to perfons to whom he is 
indebted, or colourably, to fome fccret partner in the 
bufincfs, but whofe knowledge of the ufury cannot be 
traced ? It is faid, it will be dangerous to trade, if 
tliird perfons cannot recover. But this fuppofes that 
ufurious eontra£ls are very univerHil ; and, if they are, it is 
highly proper they (liould receive a check of this fort. 
Deiides, what greater rilk will there be than is run every 
day, when notes or bills are taken from women who 
may be under coverture, or from young perfons who 

may 

[r>] To the amount of more than (0 B. R. M. i Geo. 3. 2 Burr. 

loo/, at Any one time or meeting. '^^77' ^^'^ ^^ ^- ^^^ *74' ^^* ^ 

(0 § 3- »775- ^ , , 

{d) B. R. H. 19 Geo. 2. 2 Str. 1249. (/) Cartb. 356. 
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may be irinors, 
notes or bills ? 



unknown to the perfons taking fuch 
If Harris & Stratton arc folvent, the 
plaintilTs will not fuller -, and it is the bufinefs of in- 
dorfces to faiisfy themfclvos with refpeft to the folvcncy 
of the indorfur. In the cafe of Ellis v. Warnes, there 
was an immediate fccuiity given to the third perfon \ 
and fo indeed it is (uppofcd to be, in the cafe put by 
Lord Holt, in Huffes v. Jacobs as reported by Salktld {a). 

The court took till this day to confider; ancf now 
I-.ord Mansfield delivered their opinion to the following' 
clFea. 

Lord Mansfield, — We have confidered this cafe very 
attentively, and, I own, with a great leaning and wifti on 
my part, th-.it the law Ihculd turn out to be in favour of 
the plaiiitilTs. Ikit the words of the a£t are too ftrong. 
Befides, we cannot get over the cafe on the ftatutc 
againft gaming, which itands on the fame ground. This 
IS one of thofe inilanccs in which private muft give 
way to public convenience. It is lefs mifchievous that 
the law iliould be as it is with refpedl to bills and notes, 
tlian other fecuritics ; becaufe they are generally payable 
in a fliort time, fo tliat the indorfee has an early oppor- 
tunity of recurring to the indorfor, if he cannot recover 
upon the bill. 

The Poftea to be delivered to the defendant [f i^i]. 



{a") y^/*. 344- 
[t i6l] I'i^f 



Floyer v« EdzvatWf, 



B. R. T. 14 Ctv. 3. Coivp, 110* 



Taylor ogainß Whitehead. 
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Thuifaay, 
s8th June. 

Amotion may 'TpRESPASS for breaking and entering the clofe of the 
be made in a.- 1 plaintiff, at the pariih of 0//ry, in Torhßire. The 
mliU af?er a ^efcn^l^nt pleaded : i. The general 'ill'ue : 2. A right of 
rule for a new ^'»y» by prelVription, through a lane of the plaintift*'s con- 
ti ial has been tigu<us to the locus in quo^ to Otley bridge on the river 
Wharfc ; that the tenattts and occupiers of the locus in quo 
tvercy ffoni time ivhereofy life, by reafon of their tenure^ 
bound to repair the lanc^ and the banks tha\of next to the 
river ; that, at the fever al times when, i^c. the lane was 
out of repair and overflowed with water, fo that the 
defendant could not ufe the way without imminent dan- 

pa'fr'that *7he g^^ °^ ^^^ ^^^^ ^^ ^^^ ^*^^> ^"^* gootis ; and that he wr- 

defendant ceßirily went into, through, and over, the locus in quo^ 

has a light of as near to his faid way as he poUibly could, as it was 

r/^hT'laC lawful for him to do for the caufe aforefaid : 3. That the 

tiff's land',"' ^^^^'^y ^^'' ^^Y contiguous to a lane of the plaintiff'*«;, 
and that he had and 

gone upon the adjoining land, becaufe the way was impniTable from being overflowed 
by a jiver. 
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.and that the faid lane was adjoining to tlie river Whaffe ; 1 78 1, 
that the defendant had a right of way, by prefcription, ^ L _ ^ 
through and over the lane; and, that, becaufe the lane TAVLoa 
and way were over/lowed with water from the faid river again ft 
fo much that the defendant could net at the fcveral times, White- 
l2fc. pafs or repafs^ he did neceffarilj go out of the faid head, 
way, as near to the faid way as he poffibly could, into, 
through, and over, faff. 

The plaintiff having traverfed the prefcription to re- 
pair laid in the firft fpecial plea, and the right of way 
laid in the lad, the caufe came on to be tried, before 
Lord Loughborough, at the fummcr aflizes for York" 
fhire^ 1780 ; and the jury found for the plaintiff, on the 
general iffue and the ürit fpecial plea, and for the de- 
fendant on the lad« 

In Michaelmas Term (a), a rule was obtained, to (hew 
caufe, why there (hould not be a new trial on the iffue 
found for the defendant, as having been found againfl: 
evidence, which rule was, upon argument, difcharged {b\ 

Afterwards, Fearnly obtained a rule to (hew caufe, why 
the plaintiff fliould not be at liberty to enter up judgment 
on that iffue, as well as the others, notwithltanding the 
finding of the jury, on the ground, that, i^i point of law, 
although the defendant had the right of way through the [ 746 1 
plaintiff's clofe, he was not entitled to go upon the ad- 
joining land of the plaintiff, when the way was out of 
repair. 

On Saturday J the 3d of February y caufe was to have 
been (hewn againft this rule, and Lee objected, that it 
had been applied for too late, for that it was in the nature 
of a motion in arreft of judgment \ and, he faid, he had 
always underftood the practice to be, that fuch a motion 
could not be made after a new trial had been moved for, 
unlefs the court, upon granting the rule for a new trial, 
fhould have given leave, if that fliould be difcharged, to fol- 
low it by a motion in arreft of judgment. It feemcd, he 
faid, \^ry unreafonable, that a party fliould be permitted to 
avail himfelf, in fo late a Itage of the caufe, of an objec- 
tion that might have been taken in the firft inftance, by 
a demurrer to the plea, by which mode of proceeding, if 
the objection was founded in law, all the expence and 
vexation of the trial, and the motion to fct afide the ver- 
<U£t^ would have been avoided. In anfwer to this, it was 
bbfcrved, by Dunning^ that it would be extremely abfurd 
if an objeäion fliould be ftated to the court, and they 
fliould be convinced that the party had not, by law, a 
right to judgment in his favour, that they fliould yet be 
neceilitated, by any rule of practice, to pronounce an er- 
, '^ Toneous 

(jjf Thuyfday, 9th Nov* 1 780. {h) Fridi^, a+th Nov. 1780. 
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Toncous judj]jment in h\$ favour, and fo force the oth^r 

^ party to bring a writ of error. 

Tay LOR After fome confidcr.ition, and conference with the MaC- 

ai^-iinll ter, ih.c court declared their opinion, that a motion in 

White- arrell of judgment may bo made at any time before 
»EAD. judiiment is entered up, and that the prefent motion, bc- 
in«: of the f^mc nature, was not too late. 

It liO-.v appeared, that the officer, by mi flake, had en- 
trved a vcnUcl for the di feniiunt on all the ifTucs j upon 
whiih it became ntcciXiry for the plaintiPs counfel to 
move ic.v n rule to Hicw ranfe, why the Pc/Jctj Ihould not 
be aj.icn.'cl, from the Jud:;e's notes, a^^reeably to the 
finding of the jury, aud thit the rule then before the 
court liiouid, in the mr.m time, be enlarged. 

''['br I\/Ic;i v.ds afterwards aniciv.ijd, Ti^ndy this day, the 
quoflion on the validity cf the hdt pica was argued. 

JL<v, Duvenpcrty and Wocd^ for the defendant. — They 
argued as follows.-— It is clear law, cflabliflicd by a num- 
ber of cilfes, particularly that of Ahßr v. Frctichy in ShoiU" 

C 747 ] '"'' ('^')> ^^^ Heuns Crß' (/'), that, where a cominon high- 
way is out of repair, by the overflowing cf a river, or any 
other caufe, paiUMvzers have a right to go upon the ad- 
jacent ground. So, if the water impvdrs the banks of a 
navigable river, which indeed is confidered as a highway, 
it is julciiiable to go upon tlie nearell part of the field 
next adjt^ining («•). No cafes are to be found upon the 
queftion as to private ways ;^ but tliere arc determinationa 
the principle of which is, that, wlierc it becomes impof- 
fiblc for a perfon to cxereife his right witliout a trefpafs 
on the foil of another, the Liw will €::ruß the trefpafs* 
Thus, in Dike & Dunfr.vis Qß (</}, it is (tated [i], from 
the Ycar-bock of 6 A';/a'. 4. "'that, if a man is to lop 
•* his tree, and /je dinnci ch it ur.lß it fall upon the land 
«' cf atK'tha'y then he m.iy well juitify the felling it upon 
** the other's land, becaufe, otlicrwife, he could not lop 
** it at ail/' So, in the c»fe c: LlUlt-r v. Fandrye^ report- 
ed in PopJ?am (^'), " A man may juftify chafing Ihecp 
*' with a dog upon another man's ground, if he cannot 

• •* otherwife drive them olF his own." And, in that cafc^ 

there is one cited from 22 Euiu, 4. 8. M'here it Nvas held^ 
<« 'Ilv.it, for neceflity, a man who plows may turn his 
«* plow on the land of another ;" — (Bui.ler, Jnfiicc^ 
«' There a cußom was laid.") — And another from 8 Ed^iv, 4. 
where it was laid down, " That, if a tree grow in a 

« hedge^ 

W Ä. Ä. ;./. 30 Car, 2. 2 Shtnx). {d) B. R. M, 28 & 29 El. God. 
>8. L'l'. 254. 4-ii- 

[b) 8 Car. 1*. Sir IJ\ Jenes, 296. fl j ^y counfrj. 

(f) YouKi v. , A. /»>•. bcfcre \c) B. R, E, 2 Car. i. Poph. 161. 

Lord /iW/, I Ld, Ra^m. 725. —But that pari of the Reports is uot 

by Pcpbam^ 

/ 
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•* hedge, and the fruit fall into another's land, the owner 1 78 1. 
** may go upon the land and fetch it." Thefe are all ^ j 

trefpalFcs occafioned, as in the prefent cafe, by the un- Taylor. 
avoidable interruption of the exercife of private rights in againft 
the regular way. It is of no confequence, upon this iiTuc, White- 
who is bound to repair the road, becaufe the juftification head. 
is not, that tlie road was out of repair and ought to be 
repaired by the plaintiff, but that, by the overflowing of 
the river, it was impoffible for the defendant to pafs along 
the way, and, therefore, he ueceßirily went out of it. If 
the queftion who ought to repair is faid to be the material 
part of the cafe, and that the iflue tried on the fccond 
ipecial plea was immaterial, the motion ought to have 
been for a repleader \ but, as the plaintiff took tlie iflue, 
the court will not grant a repleader on his application {f). 
Suppofing it not to be true in all cafes, that a perfcn 
having a private way over the land of another, may, when C 74^ 3 
the way is impaflable, juflify going on the adjoining 
ground •, yet, furely, he may, where the land over which 
the way is, and the adjoining land, both belong to the 
fame perfon. He, or thofe under whom he claims, hav- 
ing granted a right of way over his cflate, if the ufual 
tradt becomes impaflable, the right continues, and mud 
be exercifed on the neighbouring ground belonging to the 
grantor. 

Lord Mansfield mentioned, that Blackstone, in hi» 
Commentaries, exprefTes an opinion, that the law of 
Etigland correfponds with the Roviafi lav/, on this point, 
extending the right of going on the adjoining i;;rüund, 
when a road is out of repair, to private as well as public 
ways (a), and that Comyns, in his DigeJ}^ feenis to have 
entertained the fame opinion {b). 

Walker^ Serjeant, for the plaintiff, infifled, that, by the 
common law, the grantee of a private way is bound to 
repair, unlefs there is an exprefs itipulation for the grantor 
to do it.* This principle, he fald, was clearly deducible 
from the ultimate determination in tlie cafe of Pomfrctt 
V. Ricroft (r), where one having granted the ufe of a • 
pump, for a term, to another, and the pump having fallen 
into diftrepair, the grantee brought his a£lion againfl the 
grantor, and, upon demurrer, the court of Ki/ig's B.mh 
held, (three Judges againil Twisden,) that it well lay, 
for that tlie grantor was bound to repair ; but, upon a 
writ of error to the Exchequer Chamber^ their decifion was 
unanimoufly reverfcd. Now, on this record, he faid, it 
was exprelsly found, oa the firfl fpccial plea, that the 
plaiutitF was not bound to repair, and, by the fecond, no 
cuftom or duty for him to repair was alleged. The de- 
fendant, 

(/) Supr^, p. 396. {b) Com. Dig. Tit. Chimin. D. 6. 

. («) 3 BL Comm. p. 3Ö. (c) B. R. M. 21 Car. 2. i SaunJ. 3ai, 

U 
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fcndant, therefore, mud be confidcred as bouiid to repair 
in tills cafe ^ and, ii the road had become impaflablc by 
hLs luzglcilinp to guard agaiiift the overflowing of the 
river by keeping up the banks, it was his own fault» and 
he cpuld not, on that account, be entitled to trefpaf» oa 
the neighbouring ground. 

The court (lopped Fearnh^ who was to have argued oa 
tlic f.in\c (ide. 

Lord Mansfield,. — The qucftion is upon the grant of 
this way« Now it 15 not laid to be a grant of a waj^ 
generally, over the laud \ but of a prccife fpecific way. 
The grantor fiiys. You may go in this particubr linc> but 
t T49 1 I ^io ^^ot g'vc you a right to go eitlier on tlic right or left. 
I entirely agree with my brother Walhcr^ that» by coa>-> 
jnon law» he who has tlie ufe of a thing ought to repair 
k. 'i'he grantor ma^ bind himfelf \ but here he has not 
done it. He has not undertaken to provide againft the 
overflowing of the river ^ and» for ought that appears» 
that may have happened by the negle£l of the defendant» 
Highways are governed by a different principle. They 
are for the public fervice, and if the uiual tra£l is im» 
pafEihle» it ib for the general good that people (hould be 
entitled to pafs in anodier line. 

WiLi.Es, and Ashhurst» Jttflicesy of the fame opinTon» 

BuLr.F.R, Jiißtcey^\{ iliis nad been a way of neccflity, 
the quedion would have required confideration» but it is 
not fo pleaded. It does not appear that the defendant 
had no other road. There can be no ground for a re- 
pleader, for the plea is fubflantldly bad \ th^re is no. fatk 
•Helped in it which it could ferve any purpofe to deny» or 
£o 10 iiTue upon. 

The rule made abfolute. 
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ZiNK againß L ANGTON. 

rN laft Eaßtr Terniy on W^edttcfdayj the 2d of Majy 
* 5. Htywood obtained a rule to ihew caufe, why aa 
attachment fhould not iflue againft tlie Prothonotary of 
tlic court of Common Pleas for the county palrtine of 
Lcmcaßery for not obeying a writ of certiorari^ which had 
been direfted to him, to remove the proceedings in tlii» 
caufe from that court into this [i]. 

The Attornej Generaly afterwards, in the fame term, 
obtained a rule to fliew caufe, why a ßiperßdeas to the 
writ of certiorari Ibould not iflue. 

Both 



[i] Thewrit of c^rz/cr/ir/ out ofthls him, that, "by our writ, under the 
court was direftcd to the Chancellor of " feal of our faid county palatine," he 
ihe county palatine, und commanded, .fhould command the Prothonotary to 

certify 
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Both thcfc rules were enlarged till the prefent teim, 

atid, this day, they were fpokeu to, by the Attorney Ge^ 

neral^ and WHfon^ in * fupport of the rule for ^ fuperfcdcas^ Zikk 
and by Dumiing^ on the other £\dt. againft 

^rhe circumflances of the cafe were thcfe : Before the Langtok. 
time to plead in the aäion below, was expired, the writ ♦ r nro 1 
from this court, together with another from the Chan- *•'->-» 
cellor of the county, coufequent upon it, (as mentioned 
in note C*l) ^ere delivered to the deputy Prothonotary, 
As he had never before known an inftance of fuch a pro- 
ceeding, he deferred returning the writ, and, at the next 
Af&zes, WiLLES, Jußice^ granted a rule to fhew caufc, 
why the plaintiff (hould not fign Interlocutory judgment, 
notwithftanding the certiorari z and, upon fliewing caufe, 
and hearing the queftion, whether the certiorari would lie» 
argued, he permitted the plaintiff to fign interlocutory 
judgment, but, on condition, that he (hould not take out 
execution till there (hould be an opportunity of moving 
this court. A writ of enquiry was afterwards executed^ 
and damages given, to the amount of 672/. 4/. 6i but 
final judgment was not figned. The affidavits on which 
the rule for the attachment was moved for, did not ftate 
any particular caufe, and it came out, when the cafe was 
argued, that the attorneys on both fides had agreed, that 
the motion below öionld be made for figning iuterlocu« 
fory judgment. 

It was contended, by the Attorney General^ and Wilfon^ 
that, as there was no inftance of a certiorari, to a county 
palatine to remove a record before judgment, it muft be 
prefumed, that the court has no right to iflue fuch a writ; 
at leaft, the novelty of the attempt (ho wed there was no 
necedity for exercifing the right, if it really cxifted. It 
would J)e highly inconvenient, particularly in the county 
palatine of Dmrhanty becaufe, there, the pleadings begin, 
and the caufe comes to trial, at the very fame afEzes \ 
but^ if a certiorari could be brought, defendants would in 
general come provided with one inflead of a plea \ and^ 
if the pra£lice can be fupported in the cafe of the county 
palatine of Lancajter, it muft be equally valid in that of 
Durham. But, at all events, they faid, the court muft * 
have a difcretion, and it was fuf&cient reafon to fuperfede 
the certiorari in tliis cafe, that it had been filed out as of 

oourfe^ 

certify the faid plaint to him» ** that Kind's name, commanding him to 

*' you may certify the fame to us at certify the plaint, ^r. " to us, (0 that 

M TVcßminJier, ^c" In obedience to *• the fame may appear to us at fTeß^ 

this, a wnt was made out, direded to '* minfler, tfc." Neither of the writ« 

the Prothonotary, in the nature of a affigncd any particular ground, bot 

certiorari t (but called a mandate in the only faid, *' we being willing,'* for 

language of that coiut,) under the ieal certain rea/ons, to be ceitified on a cer«* 

of the county palatine, bat ki the tain plaint, b'c. 
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1 78 1. courfe, without any fpccial caufe, and obvioufly only for 
. ' f the purpofe of delay ; and the court would not grant an 

ZiNCK attachment for not obeying a writ which never ought to 
againft have iflued. 
Lakgton. On the other fide, Duntiing dated, that there were in* 
ftances of writs of this fort having iflued, and, particu- 
t 75^ ] lariy, one about feven years ago, which could be pro- 
duced, where there had been a return, but the caiife was 
afterwards made up. The queftion, on the rule for an 
attachment, was not, he faid, whether the writ had iflued 
properly or not. A certiorari had, in fact, been directed 
to the Chancellor of the county palatine, who had not 
taken upon him to queftion the propriety of it, but had 
thereupon ilTued his mandate to the Prothonotary. The 
Prothonotary ought to have obeyed it, without examin- 
ing whether the defendant was right or wrong in fuing 
it out ; and then, when returned, the plaintifF might 
have moved to quafli it, if he had been fo advifed. The 
defendant had not Hated the reafons for fuing it out, in 
the nßda<iuts he had Hied, becaufc they were not at all 
relevant to his motion. As to the agreement between th<S 
attorneys, that did not purge the contempt of the officer^ 
which had been incurred before the aflTizes began. 

Lord Mansfield,— The only confcquencc of the writ 
would have been, that the caufe would have gone back 
to be tried, fix montlis afterwards, by a jury of the fame 
county, and probably before the fame Judge \ for re- 
cords in tliis court, in caufes from the counties palatine^ 
are fent to be tried there. There is no doubt but this 
court may, under particular circumftances, as in a cafo 
w^hieh calls ftrongly for a trial at bar, grant a certiorari to 
remove proceedings from a county palatine [2], But 
fuch a writ cannot be fued out, without laying a ground 

for 

[2] In Eaßer Term, 22 Geo. 3. on believed he could not have a fair trial. 

lyeäneßayy the ift of May, in a cafe It was faid on this occafiony that there 

of U illiams v. Thomas Ö and her, a were many inftanccs oi cert tor arts to 

rule was obtained to ihcw caufe, why counties palatine>and to the court of £^/ 

a writ of certiorari, which bad been and fcverd, to remove indidbnenls from 

fued out by the defendant as of courfe« the courts of Great ScfGons in IVales* 

and without any application to the court. In general, indeed, thofe were brought 

to remove the proceedings in an adlion by the profecutor, for which there is 

depending in the court of Great Sef- a fort of reafon, 'viz,, that it being the 

fions for the county of Pembroke, (hould fuit of the King, he may try it where 

not be fuperfcded. On Monday, the he pleafes. But there is one at the 

13th of May, the laft day of term, caufe fuit of a defendant, in the cafe of Rex 

was fhcwn, and an aßäa^uit of the de- v. James, T. 10 ^.3. 12 Mod* \gy. 

fendant produced, by which he fwore — Wallace, and Douglas, for the plain-« 

that from the influence of the plaintifF tiff.— ^öot-^r, for the defendant. — Lord 

in the county of Pembroke, and bis be- Mansfibld faid, that the writ wa» 

iug himi'clf an entire ilrangcr there, he not of courfe» and as it had beeo fued 

oat 
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for it, 2nd, as the writ \vzs fucd out, in this cafe, without 
iajfiiig any ground, it iflued improvidcntly, and mud be 
fuperfeded ; and, as to the * officer, he is cleared frorti any 
rontempt in not obeying it, by the agreement between the 
attorneys. 

The rule for an attachment dlfcharged, and the otlier 
n)adc abfolute [3] [f 162]. 




ZlNClL 

againll 
Langton* 

•c 752 3, 



out in this cafc, without laying any 
y-ound before the court, it rauft be 
iuperfedcd. r^In all cafes where a 
liefendant applies for a certiorari, he 
muft lay fomc ground for it, before the 
court, fupported by affidavit. R. v. 
laecM, M. 23 Geo. 3. 2 Thm. Rep, 89. 

[3] Final judgment was afterwards 
figned, and the defendant brought a 
writ of error in this court, upon which 
the judgment below being affirmed, a 
rule was obtained to Ihew caufc, why 
the Mailer (hould not compute intercft 
on the film given by the jury en the 
writ of enquiry, from the day of fign- 
ing final judgment below, down to the 
time of the taxation of cofts, and why 
the fame fhould not be added to the 
c»fts taxed for the plaintiff. In Eajhr 
Temtt 22 Geo. ^. on the laft day of 
that term, S, Heywood argued againft 
the rule, and Wilfon in fupport ofit. 

l^y 3 Hen. 7. c. lo.—rccidng that 
writs of error were often brought for 
delay, -it is enafted, •' That when 
** judgment (hall be affirmed, or \.Vc 
*' writ difcontinued, or tJie party non- 
*' fuited, on a writ of error brought by 
*' a defendant or tenant, the perfcn 
«' againft whom it is fued out, (hall 
•' recover his cofts and damage^ for his 
" delay and wrongful vexation Tn liie 
*' fame, by difcretion of the JujUcc {a) 
" afore whom the faid writ of error is 
"fued." 19 Hen. 7. c. 20. recites 
this ad, and that it had not been put 
in force, and enads that it (hall he 
thenceforth duly put in execution. Hcy^ 
ivood contended, that intereft coiiid 
not be allowed under this ftatute, be- 
caufe, at the time when ic paüed, and 
until the following reign, all interell 
was againft law (?), and, therefore, 
though the word " damage** was ufcd 
in the ftatute, it muft be confidercd as 



only tautology, and fynonymous to 
" cofts V He ZW^A Penruädock v. £r- 
ringtott, B. R. M, 39 C5? 40 £/• Cro. 
El. 587. Coan V. Bowles, B, R, M» 
2 fF.U M. I Sali. 205. and Bowtom 
V. NicboUs, B. R. H. 10 Car. i.Cro. 
Car. 401. -as authorities to (hew that 
the ftatute of y/jr^f. 7. is to b« conftrued 
ftriftly. But he chiefly relied on th« 
cafe of Holroy v. Ebixfon^ B, R. H* 
I Geo. 1. 10 Mod. 274. as diredly im 
point. — That was an action in C. B. 09 
feveral promifes ; judgment by de- 
fault; writ of enquiry ; and final judge- 
ment; and that judgment affirbMad^ 
upon error brought in B. R. Upom 
this affirmance, the court was moved» 
on 3 H,^n. 7. c. 10. that the defendant 
in error (hould, be(ides his colls, hav« 
intereft allowed him fo|Pthe fum ad- 
judged due to him> periding the tim# 
of the writ of error, from the jndg* 
ment. The qucftion was fully argued^ 
and, againft the application, the prac« 
tice of the court of Exchequer Chtmbtr^ 
which was r.dmitti'd to be not to allow 
intereft, was relied on, and it wa« in« 
fifted, that cofts and damages are 
often, in law, fynonymous eJtpreEioni» 
and ought to be fo underftood in con- 
ftruing the ftatute of //0». 7. On th« 
other nde^ itwasfaid, that the oourt of 
Exchequer Chamber, not having been 
ercifted at the time of the ftatute, was 
was not within the operation ofit, and 
that, though the word " dnmna** doc« 
fometimer. fignify coßs, yet it never 
docs when joined with '* cuftagia\*' 
and that ccßj and damages are diftin- 
guilhcd in every Fcdea. The court 
took time to con fide r, and then de- 
livered their unanimous opiniim ; 
*' That the defendant, upon a wiit of 
" error hrou^^ht into B, R. Ihould not 
" have int:;rea allowed him by way of 
*• damage* 



"-{a) Supra, 56 1. Note (5). {I) Sufra, Lowe v. W^lUr, p. 740, 
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•* damages for the Aim 
'* adjudged due to him 
" from tlic time of the 
** firß judgment, pcnd- 
" ing the writ of er- 
*' ror, for, at the time 
" of making the ilatute 
•* of 3 Hen.f, c, 10. all intcrell was 
•« reputed unlawful; and, therefore, 
•* that ftatute could not give it. In 
** faÄ, when intercft run higheft, as 
«* at \o ptr cent, it had not been aU 
•« lowed. In the Exchequer Chamber 
•« it had nevef been allowed, and uni- 
•* formity of practice was to be wifhed 
«• and endeavoured/*— Äipywöo// then 
obferved, that it was dear, from 2 Ana. 
123. as well as from the judgment of 
the court in the lail-mentioned cafe, 
that the ftatute of Hen. 7. extends to 
the court of Exchequer Cbamher, and 
that the pradiice of that court never to 
* allow intereft was not only admitted 
by the parties, and re- 
[ 753 ] cognizcJ by the court, in 
that cafe, but alfo ftated by 
Lord Mansfieli/, in the cafe oi BoMly v. 
Bellamy, B. R. M. l Geo. ^. z Burr. 
1004. 1 Blackjl. 267. He acknow- 
leciiged, that, in one fort of adlion, 
VI«, quare impedit, this court had al- 
lowed intercft, as in the cafe of the Bi- 
pop of LowloK v. the Mercer* s Company, 
B. R. H. 5 Geo. 2. 2 Str. 925.; an 
anonymous cafe, M. 4 Car. i . in Cro. 
Car. 145. ; and the cafe of The Earl of 
Pembroke v. Boßock, M. 5 Car. I . Cro. 
Car, 173. but, in that adtion, he faid, 
the intereft was allowed as a compenfa- 
tion to the party for being kept out of 
a living, from which, at the time of 
Hen. 7. a legal annual profit would have 
been derived; whereas, at that time, 
no legal annual profit could have been 
derived from a fum of money ; and, 
therefore, to prevent a party from 
making intercft, by keeping him out 
of it, after judgment, by a writ of 



error, was no legal damage.— ^^fo» 
on the other fide, faid, that the only 
reafon he could fee for the re-cna6l- 
ment of 3 den. 7. r. 10. by 19 Hen. /• 
c. 20. was, that the Judges had fcrun 
pled enforcing the- former ftatute, on 
account of the ideas entertained, ia 
thofe days, about the illegality and fia 
of taking intereft. But though it 
might be unlawful to take intereft in 
the reign of Hen. 7. and, therefore, it 
might not, then, be any damage in 
the eye of the law to be prevented from 
making intereft of a fum of money, 
yet, as foon as the legiflature permitted 
intereft to be taken, the lofsof the op« 
portunity of making intereft became a 
legal damage, to which the ad of Hem. 
7. would apply. He admitted, that in- 
tereft was not to be allowed as of courfe 
upon the affirmance of a judgment by a 
court of error, but required an applica- 
tion to the court. This had been iUtcd 
by Lord Mansfield, in the cafe of ^•- 
dity y. Bellamy^ and was all that there 
was in that cafe applicable to the pre/ent 
—Lord Mansfield mentioned, that what 
he had delivered on that occafion, was 
the refult of a ftrift enquiry into the 
praftice of all the courts. He faid, the 
prefent queftion was a matter of fomc 
confcqucnce, and, therefore, the court 
would think of it till the next term. In 
T. zz Geo. J. ( Friday y the 7ihofJune,J 
his Lordfliip delivered the opinion of 
the court, that •' damage** in the ftatute 
of He». 7. muft mean fomething dif- 
ferent from cofis, as both words are 
ufed : that the queftion was, what was 
to be the rule for afl'eirmg the damage ; 
and that, in this cafe, the intereft 
ought to be the meafure of the damage, 
the aftion being for a debt («) ; but 
that, in a cafe of another fort, the rule 
might be difterent. — The role was 
therefore made abfolute. 
[t 162] VidezBulflr. 158. 



(fl) The a£Üon was indebitatus afump- 
fit. t^ If by the courfe of the 
court of error, intereft is not computed 
in the allowance of cofts, on the affirm- 
ance of the judgment, the jury may 

»3 



give intereft by way of damages, from 
the time of figning the original judg- 
ment. Entwiftle V. Shepherd, B. R. M. , 
28 Geo. 3. 2 Term Rep. 78. But, in 
debt on a recognizance againft bail in 

error 
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error in the Exchequer Chamber, the in error undertake to 

bail are not liable to pay intcrert be- pay the (urn, i^c, ** as _ 

twcen the time of the original judg- *• alfo all fuch co//f ^y ; 

mentand the afiirming the words of *' ant/ damages. Sec," • n 

the recognizance in /^ä/ court of error, Fri/h v. Lercnx, B, R, j ^ 

being to pay the fum, Uc. and fuch M. 28 Geo, 3. 2 7erm 

further coßs, i^c, Inii.R, the bail Ar/. 57. 59. & note (a). 

GOODTITLE, Leflee of WiNCKLES, agaitlß FiMay, 
BlLLINGTON and Another. 19th June, 



T" 



HIS was an eje<fbment, tried before Lord Loughbo- Byadevifc,— 
ROUGH, at the laft Lent Alfizes for the county of ^9 \^ ^' 
Buckingham. A verdicl was found for the plaintiff, fubjecl anVthHiflTf 
to the opinion of the court, on a cafe referved, which the furvivor, 
ftated, (as far as is material,) as follows : but, in cafe B. 

Bernard Chevall^ in 1 7 74, made his will, in which, ;//- 'hou Id marry 
ter aila, there was this dcvife : — " Next, I give and devife ^"^ J^JJ^ '^"^^ 
** unto my faid loving wife, Elizabeth Chevallj and unto ter the death 
" my daughter -<^ww«? C/j^W/, all that my mefluage, tene- ofyf., toÄ. 
*' mcnt, or farm, (^c. viz. the premifes in queftion,) to and her heirs, 
** hold the faid mefluage, tenement, ^or farm, t5"r. unto !?"^',j j.' 
** my laid wife Llizabeth Lbevally and unto my daughter f,n<rie ami 
•* Anne Chevallj for and during the term of their natural without iflue, 
•* lives y and the life of the longer liver of theniy in equal pro- ^^en to A. and 
•< portions, fhare and (liare alike. But^ in cafe my faid ^J^ ^^a^^^Z^v 
*^ daughter Anne Chevall fhould happen to marry and have a joint eliatc 
** iffue of her body lawfully begotten^ then, and in that cafe, for life, with 
** after the deceaß of my faid ivife^ I give and devife all and contingent re- 
*< fingular the faid mefluage, tenement, or farm, iffc. unto ^^'r^^^^lVto 
*^ //»y ßiid daughter Anne Chevall^ and to her heirs and afftgns g^^^ j^ the 
" for ever. But, if my faid daughter fhould happen to die alternative. 
^' fingle and unmarried and 'without iffue of her body lawfully 
** begotten, then, and in that cafe, 1 give and devife all and * [ 754 3 
** Angular the aforefaid premifes lall above-mentioned, 
*' unto my faid wife Elizabt'th Chevall ^ and to her heirs and 
" ^ßg^^^ fi*' fwr." — ^The tellator died on the 27th of De^ 
ccmher 1774, leaving Elizabeth Chevall his widow, and his 
daughter Anne Chevall ^ who was by another wife, his heir 
at law. Elizabeth Chevall iWcd on the 30th of June 1775. 
After her death, Anne Chevall fu fibred a recovery of the 
premifes in queilion, and devifed them to the defendants. 
8he afterwards died unmarried. The leflbrof the plaintiff 
was the brother and heir at law to Elizabeth Chevall, 

The queftion was, Whether the limitation over to Eliza-' 
heth Chevall and her heirs, was barred by the recovery luf- 
fered by Anne- Chevall ? 

-Grahaniy for the plaintiff, contended, that it was not 5 
for that it was either ^i\ executory devife, and not too re- 

VoL, II, Y mote 
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mote in its creation, or a veßed remainder^ after eftates fof 
life to Elizabeth and Anne Chevall and the furvivor, and a 
3DTITLE contingent cftatc-tail to Anne Chevall. i. On the firft pointy 
agand and which was founded on the fuppofition that the limita- 
Billing- tion to the daughter, in cafe (he ihould marry and have 
TON. ifluc, was in fee-fimple, he admitted, that it would be ne- 
ccfTary for him to diftinguifli this cafe from that of LuJ- 
dington V. Kime (/i), and other fubfequent cafes of the fame 
fort. In all thofe cafes, he faid, the limitation over was 
fuch, that, though the contingency on which it was limited 
ihould happen before the end of the original fpecified dura- 
tion of the particular eftate, yet it mull await the natural 
expiration thereof, before it could veft in pofleflion. Thus» 
in Luddington v. ÜT/W, though the tenant for life might 
t 75S 3 hzwe ifi'ue male in his life-time, which was the contingency 
on which the remainder to fuch iflue male was limited, yet 
the eftate to fuch iflue male was not to take efleft in poflef- 
fion, till after the regular expiration of the particular eftate 
by the death of the tenant for life. This is eflential to the 
idea of a remainder, according to the definition in Cole 
JLittletonj viz. that it is " a remnant of an eftate, in lands 
<• or tenements, expeBant upon a particular eftate» created 
** together with the fame at one time (^)." So> in Chad» 
Uigh's Cafe (f), it is faid,—" The rule of law is, that he in 
*• remainder muft take the land %vhen the particular eßatc 
*< determines^ or elfe the remainder fhall be void (J) ;** — In 
CholmUfs Cafe {e) — " A remainder ought to take eflfefl in 
«* pofleflion when the particular eftate ends (J^ j" — And» 
in Boraßon^i Cafe {g)y almoft in the fame words, — " The 
" remaindc^T ought to commence in pofleflion, when the 
** particular eftate ends (h)" — In like manner, the defini'^ 
tion of a remainder in No/s Maxims is, " That it is the 
<* refidue of an eftate, at the fame time appointed over, 
*< and muß be grounded on fome particular eftate given 
<* before, granted for years or life, and fo forth •, and ought 
«< to begibt in pcffeßon^ when the particular eftate endeth (/).'* 
The fame principle is laid down repeatedly in the cafe of 
Colihirß V. Bejußin^ m Plowden {k) \_\1, But, here, the 

limitation 

[a) C. B. E. 9^. 3. I U. Rajm. 24. 32. 
io3. I Sal^, 224. 3 Lm;. 431. and [i] All the definitions here cited, and 
JtsLicd fufra, 265. reliccf on, point only at this eflential 

(b) Co. Littl. 143. a. quality of a remainder, that it muft be 
\c) B. R. H. ^i El. I Co. 120. a. fo limited as that it may, by poflibility, 
\d) Ibid. 135. a. be capable of velHng in polFcflion, st 
\e) Scacc. J5. 39 EL 2 Co. 50. a. the latefl, on the regular and natural 
(/) Ibid. 51. Ä. determination of the particular eftate; 
{g) B. R.H. 29 El. 3 Co. 19* a. or, as it is exprefled, though rather 
(h) Ibid. 21. a. obfcurely, in Plo<wiien (25), «« that the 
(i) Ncfs Maxims, 2%. "particular eftate continues when,** 
fi) C. B. E. 4 Ed*w. 6. Plowd. 21. (whidi word there means until) •« the 

7 V remainder 
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limitation to the daughter Anne Chevali^ in cafe fhe (hould I78 f . 

marry and have iflue of her body, was not to wait till the 1 - _ ^ 

natural expiration of the fir ft eft ate for life to her, but was Goodtitl» 
to take efFedl in her life-time, as foon as the contingency againll 

on which it was limited (hould happen. It is, therefore, Billino- 
not a remainder J but a conditional limitation. As foon as (he toi». 

had 



" remainder ve^s." It does not 
ceafe to be a remainder, becaufc it 
may veil in poiFeffion on an event 
which» from the terms» or from the 
legal nature» of the original limica- 
don, (hall defeat the particular eilate 
before its natural or regular expira- 
tion. Every remainder limited after an 
eilate for life may veil in pofreiTton 
before the death of the tenant 
for life, (which is the term of the 
natural expiration of the particular 
eilate») namely» in confcijuencc of any 
forfeiture which he may commit. Some 
have been inclined to confider condi- 
tional limitations after particular e dates» 
(as, for inilance, afcer an cftatc for 
life») but limited to veil in poiTelTion 
on a contingency which may happen 
before the death of the tenant for hfe, 
as not being remainders (/). Thus, if 
an eilate is given to J, for life, provid- 
ed that, when C. returns from Rome^ 
it (hall» from thenceforth, be to the 
ufe of j5. in fee, it is faid this limita- 
tion over is not confined to the remnant 
cxpeöant on the particular cllatc before 
given to J, 9 but may interfere with, 
and in part defeat and fuprrfede, that 
firft eilate, inilead of awaiting iis re-, 
gular determination; and» therefore. 
It does riot anfwer the definition of a 
remainder m Co. Litt! . 143. a, (cited 
/upraf /. 755) • But this feems too 
great a refinement. Every eilate for 
hfe may, by the acl of the tenant for 
life, be defeated» and abridged» before 
its regular expiration, and, thereby, 
let in tne remainder over in the manner 
above-ilated, and the only difference 
between fuch limitations and the others, 
IS, that, in the others, the eilate for 
life is not abridged by the adt of the 
tenant for life, but by ibme extrinfic 
event which happens alfo to be the 



contingency on which the limitation 
over depends. But no decided cafes 
that I am aware of, have ever confider- 
ed limitations of this lail fort as not 
being remainders. They have all the 
legal incidents and attributes of remain* 
ders. They may be barred in the 
fame manner, {Page v. Hay-ivard, 
2 Sal^. J7^') ^^^ ^^^ limited to veil 
in jpofleffion, at the lateil, on the re- 
gular determination of the preceding 
eilate ; for, in the cafe put, if C. 
ihould not return from Rome rill after 
the death of J, I conceive the eilate 
to B. could not take cffeü. This, I 
think, is to be colleÄcd from the de- 
term inarion in, this very cafe of Good^ 
title V. SiUington\ for it feems that it 
would have made no difference, with 
regard to the contingent limitation 
over to the daughter m the event of 
her marrying and having iffue» al- 
though the jomt eftate with the widow, 
and the furvivorlhip, had been given, 
not to the daughter, but to a ilranger. 
Indeed, what difference» more than 
what is merely verbal, can there be 
ihewn to be between an elbte to A. till 
C, returns from Rome, and then to re- 
main over to ß. and an eftate to A, 
fro^viJed that when C returns from 
Rome, it ihall, thenceforth, be to B. 
Under both forms of exprcffion, A. 
takes an eilate for life defeafible on 
the very fame event» and B. a con- 
tingent interell depending on the very 
fame event. The expreifions " ////, 
" &c." and " tl?en, &c." in the firft 
cafe feem to me to be exadly converti- 
ble with " pronjided that when, ^r.'* 
// fiall then, I3c. in the other. Now 
the firil is given as an example of a 
fpecies of contingent remainders, in the 
very work where the fuppofed diilinc- 
tion is ilated (J), As to the firil limi« 
_______ Utionj 



(/) FioriUi 3d Edit* p. 9, 



10. [d) Fearne, p. 4. 10. 
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had married, and had iffue, the eftate, to her and her heirSp 

would have taken cfFeö, and would have enlarged her in^ 

GooDTiTLE tereft, and merged her eftate for life. This limitation to 
againft the daughter is, therefore, within the principle of the de- 
BiLLiNG- cifion in Pf/Is V. Broavn (a). There, an eftate was given 
TON. in fee, defeafible on the event of the devifee dying without 
[ 757 ] iflue living the devifee over. Here, a life eftate is given, 
enlargeable on the event of the daughter's marrying and 
having iflue. In Pe/fs v. Brown^ the limii^.ion was held to 
be, not a remainder, but a conditional limitation, and good 
by way of executory devife. Here, in like manner, the 
fecond limitation to the daughter is not to be confidered as 
a remainder \ and, if it is not, the fubfequent limitation 
muft/be an executory devife. As an executory devife, it 
is not too remote, for it is limited to veft, if at all, on the 
death of the daughter. 2. But, if the fecond limitation to 
the daughter ihould be thought to be a remainder, then it 
may be ncceflliry to confider, whether the teftator meant to 
give her any thing more than an eftate-tail by that limita- 
tion, and, though the words are, ^* Unto my faid daughter 
** and to her heirs and afiigns for ever," yet fubfequent 
words may reftrain the eftate to a fee-tail, as in the cafe of 
Doe V. Reafon (^). Here, there are fubfequent words which 
fecm to indicate an intention. only to give the daughter an 
cftate-tail ; and, if that conftruftion fhould prevail, the laft 
limitation over to the wife was a vcfted remainder, and, of 
courfe, not barred by the recovery j for it is only con' 
tingent on the fuppofition of the preceding contingent 
limitation being in fee ; it being a rule, that all eftates 
limited after a contingent fee, muft be contingent, on ac- 
count of the eftabliflied maxim, that a fee cannot be mount- 
ed on a fee. 

During Graham* s argument, Duller, Jttßice^ obfervcd, 
that, if Anne Chevalt had married and had iflue, her life 
eftate would not have merged, as contended by Graham^ 
becaufe it was not limited to take efl^eft till the death of the 
wife. 

Lc 

lation» in either cafe, being to A» in- tional limitations in wills feem redad- 

^eßnitely, or to J. for life, that can blc, either to the head of executory 

make no difference, becaufe a limita- dcvifes, of which fort was that in Pgus 

tion to A, indefinitely carries a life in- v. Brmun, or of contingent remainders» 

tereft, as effeftually as if the words to which the fecond limitation to the 

*' /or li/e** were added. The law fup- (daughter in tliis cafe of GoodtitU v. BiU 

pliei them (0 . In Ihort, the exprcf- Ungton feems to belong. 
fion and idea of a conditional limitation (a) B. R. M. 18 Jac. i, Cro. Jac. 

was originally adopted to evade the 590. 

ncceflity of the entry of the heir, in (b) B. R. T. 28 (5f 29 Geo. 2. 

order to take advantage of the dcf«;a- 3 U^ilf 224. and ftated Jupra, p. 267. 
ignce of a prior eftate, and all condi- 

(r) Co. LittU 42. a. 
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Le Blanc y for the defendants, contended, that, whether 

the daughter took at firft an eftate-tail, or only an eftate 

for life, the remainder over to the widow was barred by Goodtitle 
the recovery. If flie took an eftate-tail, the cafe was clear j againd 
but, if ilieonly took an eftate for life, then, he faid, the Billing- 
limitation to the widow was upon a contingency with a tok. 
double afpetl ; it was a concurren.; remainder in fee, creat-» 
ed in the alternative, with a contingent remainder in fee 
to the daughter ; and, a recovery having been fuffered by 
the tenant for life, every body was barred but the heir js. 
law, which the daughter herfelf was in this cafe. He in- 
fiftcd, that it was impofhble to diftinguifh this cafe from 
thofe of Luddington v. Kimc (j). Doc v. Holme {b\ and f "58 1 
Goodright v. Diinbam (c) , that the fecond limitation to the 
daughter was capable of taking efFeft as a contingent re- 
mainder in fee, and, of courfe, that to the widow was fo ; 
and it was an eftabliihed maxim, that, whenever an eftate 
can take efle6l as a remainder, it Ihall not be conftrucd to 
be an executory devife [2]. — He alfo faid, he meant to 
argue, that, if the limitation to the widow (liould be held 
to be an executory devife, yet it ought ta be confidered as 
limited on an indefinite failure of ilTue, and, therefore, too 
remote ; but Lord Mansfield faid, it was impoffible to 
maintain that pofition, for that the words clearly confined 
the failure of iflue to the time of the daughter*s death. 

Lord Mansfield, — The rules and principles laid down 
by Mr. Le Blanc are indifputable. It is perfeftly clear and 
fettled, that, where an eftate can take efFeft as a remainder, 
it fhall never be conftrued to be an executory devife, or 
fpringing ufe. Here, the firft limitation is to two perfons 
and the furvivor, fo that a preceding freehold will be in 
the furvivor, and the eftate ovef is limited on a contingency 
upon which a remainder may depend. It is to the daughter 
and her heirs, (not iflue,) if (he fhould marry and have 
ifliic, and it muft have taken effeft after the death of the 
fui-vivgr. There is another contingency, on the event of 
the daughter dying unmarried and without iflue, (not on 
failure of her iflue,) and, upon that event, the limitation 
is to the widow in fee. But the tenant for life, by the re- 
covery, has barred the contingent remainders. 

The Poßea to be delivered to the defendants» 

{a) C. B. E, 9 /iT. 3. I Ld. Raym. (c) M. 20 Geo. 3. /ufira, p. 264. 

203. 1 Salk. 224. 3 Lev, 43 X. and [2] In PJls v. Brozvn, the liiniu- 

llated ßpra, p. 265. tionovcr could not enure as a remain- 

(^) C. B, T. 11^ M. 12 Geo. 3. der, becaufe it was limited on the dc- 

3 Ji"///', 237. 241. zBlackß. 777. and feafancc of a defeafiblc'i'^r^fee« 
ftated fupra, p. 265. 

Y 1 
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Fri»*ay, 
«9th June. 

By the follow- 
ing dcvilc, 
VIZ. ** I i\ive 
«* and tUmife 
** to A. her 
•• btirt and of - 
«« ßgni ßr 
•• i^er^ ;i)l my 
«< lands at /?. 
«• and 1 give 
•' and be- 
•« r-uuth to 
<* A afoic- 
*« faid all my 
" lands aic;." 
A* only t:ikc$ 
an crtatc for 
life in tlTe 
lands at C. 
and the rtver- 
(ion thereof 
ihall defcendy 
although the 
will begin 
with thrle in- 
troductory 
words, ** For 
•* thoi'c wcrid- 
•* ly goods 
•* and elhtes 
•* wherewith 
•* it has pleaf- 
«* cd God 10 
« blcfs me," 
and contain a 
legacy of I*, 
to the heir at 
law. 
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Right, Leflee of Mitchell and his Wife, 
Qgainß SiDEBOTHAMand Another. 
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N an ejeömcnt, ttlcd at the laft spring AiGzes for tlic 
county of Oxford^ before Heath, Jujlice^ a fpeciai 
vcrdift was found, which ftated : That one H^illiavt Spar^ 
ronuhnwky being feiftd in fee-fimple of the premifcs in 
queftion, on the loth of February 1758, made and duly 
executed his will, and, thereby, devifcd as follows: — " For 
" thofe wordly goods and eftates wherewith it has pleafed 
<* Almighty God to blefs me, I give and difpofc in n\an- 
" ncr füllüwing. Imprimuy I give and bequeath to my 
*« fiftcr Stifannah Mitchell^ one JlnlUng. Iteviy I give and 
" bequeath to John Mitchell^ fon of Sufan/tah Mitchell^ otf* 
«< ßillbigy to be pnid by my executrix herein-after named, 
«< witliiii three months after my deccafo. liewy I give and 
'* bequeath to my loving wife, &nfannah Sparroivha^ut^ all 
" the reft of my goods and chattels, and perfonal eftate 
«* whatfoever. Alfo, I do give and dtffitfe unto Sufannab 
" Sparroivhawkj my faid wife, her heirs and qffigns ßr 
" every all my lands lying in the parifh of Bampton in the 
•* Bit/hy in the county of Oxford^ and now in the occupa« 
** tion oiAInry Sparroivhawh of Aßon^ in the parifh aforc- 
" faid. And I give and bequeath to my loving ivife etforefaii^ 
** all my lands y tenanentSy and }>oufeSy lying in the parl/b of 
" Chipping Nortony (to wit) the houfe I now live in, the 
** Sign of the P lough y Handing between the houfes ot 
" W. W. and T, A. and now in my occupation, with the 
<* yard, garden, and out-houfes, and all other appurtenants 
" thereto belonging. Lajllyy I do make and conilitute 
** Sufannah Sparrowhaivhy my faid wife, full and fole execu« 
" trix of this my laft will and tcftament." — ^That the tcfta^ 
tor died feifed in fee, on the 2oth of September 1 766, Icav* 
ing the faid Sufannah Mitchell, one of the leflbrs of the 
plaintiff, his only fifter and heir at law ; and that the tefta- 
tor*s widow married the defendant Sidebotham, and died on 
the firft of November 1777. 

The queftion upon this fpeciai verdict was. Whether 
the laft-mentioned prcmifcs in the will, were, by the true 
conftruftion thereof, dcvifed to the widow in fee, or only 
for life ? 

Caldecoity for the plaintiff, infiftcd, that only a life eftate 
in thofe premifes was given by the will, and that the revcr- 
fion expeftant on the death of the widow, had defcended 
to Sufannah Mitchelly the tcftator's fifter and heir at law. 
He faid, it was clear, that, by the words of the devife, 
taken by tlicmfelves, notliing was given but an eftate for 

Ufe 



IN^THE TWENTY-FIRST TEAR OF GEORGE III. 760 

life, and the court would hold themfelves bound by the 1781, 
legal operation of the word.<?, and not indulge uncertain ^ _ _ j 
conjeftures about the intent of the teftator. The circum- Right 
ftances from which an intent to give an t ft ite in fee might againft 
be attempted tobe inferred, on the part of tlie defendants, Si de bo» 
were, firft, the general introductory words at the begin- tham. 
ning of the will, viz. " For thofe worldly goods and eftates, 
** ifft\" and, fecondly, the legacy of one (hilling to tlic 
heir at law. The firft, it might be faid, indicated a de- 
termination to difpofe of the complete intereft in every 
thing the teftator had in the world [cJ'], and the other a 
refolution to difinherit his heir. But, as to the introduc- 
tory words, they are almoft of courfe in wills, and are 
merely dcfcriptive, and not meant to relate to the quantity 
of intereft given in the things devifed ; and, as to the fup- 
pofed difinheriting claufe to the heir at law, it muft be 
confidered, that the intereft of the heir at law, is, in no 
cafe, derived from the bounty of the teftator, but from the 
difpofition of law, and it is fufiicient for his title, if the 
teftator, either does not give the whole to another perfon, 
or, defigning perhaps to do fo, executes his defign with fo 
much uncertainty, and fo infufficiently, as that it cannot 
be taken notice of by a court of law. The cafes he relied 
upon were, Dfnn^ Lejfee of Gajkir^ v. Gaß'in^ B. R. M. 
18 Geo. 3. [t 163], and Roe^ Lejfee of Calloiv & others^ v. 
Bolton J C. B. li'L 16 Geo. 3. — The firft came on in the 
form of a fpecial cafe, which ftated, that John Gajhin^ be- 
ing feifed in fee, by his will, after prefacing, ^* As to fuch 
•< worldly eftate as it hath pleafed God to endue me with,** 
devifed as follows ; "I give and bequeath all that my 
*^ freehold mefluage and tenement lying in G. in the 
*• parifh of D. together with all houfes, farms, edifices, 
** and appurtenants, reputed as part thereof, or belonging 
•* to the fame, to Mcitthew Rohmfon^ George Robinfon^ and 
<^ Thomas Rohinfon, equally to them my fifter's fons;** 
That the will then proceeded to give feveral pecuniary lega- 
cies, of different amounts, to different relations, and, 
among others, ten iliillings to the leffor of the plaintiff ; 
That the teftator died feifed in fee, and, afterwards, Mat^ 
thew and George Robinßn died ; That Thomas Rohmfon was 
alive, and that the leffor of the plaintiff was the teftator*s r '7(Ji ] 
heir at law. The main queftion was, whether the three 
nephews took an eftate in fee, or only for life ; and it was 
argued, for the defendant, that they took an eftate in fee, 
as muft be colledled from the prefatory words, and the 
legacy to the heir at law ; but Lord Mansfield faid, though 

[Ö*] In Maundy v. Maundy^ B, " with it hath pleafed God to blcft 
R, T, 8 Geo, 2. Lord Hardwicke laid " me." Ca. Temp, Lord Hard<w* 
great flrefs on fimilar words, *i;/«. "In 142, 143. 2 Str. 1020, 102 1. 
" rcfpeft to my worldly eftate where- [-f 163] Since reported, Cc^i/. 657. 

Y 4 
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he fufpcöcd the teftntor's intent wnr, to give the whole in^ 

tcrc.L, .IS he did not appear to have had any of/jt^r lands [i]}» 

Rich r iVrid had given adiiinhcritin»» legacy to his heir at law, the 

agüinil cc^ft ccuild not conned the prefatory with the dcvifing 
Si DE BO- ciaule ; ami, in the devifin^ c laufe, there were not any 

1 HAM. words by which the eourt would be warranted in conftruing 
it tobe an entire difpofition of tlie eftate. Willed, Jußtcc^ 
was abfeilt; but Aston, and Ashhcrst, Jußicrs^ concur- 
red, and Aston mentioned a cafe oi Rights Lejfee of Sbat» 
& another y v. Rv[^:^U^ in the court of Exchequer j H. i Geo. 3. 
wlicrc introductory words, like thofe in the prcfcnt cafe, 
were held to be mere nratter of form, and not material j 
and the day after he brought his note of that cafe intocourt, 
and read it, and it appeared, that the will there .began, 
" As touching the difpofition of fuch temporal eftate as it 
" has pleafed God to beftow on me," and then the teftator 
l^rocccded to give h:^ houfe to his fon Samuel Ruffell^ and 
after his death, then to the two fons of Samuel^ Thomas^ 
and Wiliuvtiy and then, at lall, gave a legacy of one JhiU 
ling to the hufband of \\h heir at law ; and the determina- 
tion was, that ThoKuis and UlUiam only took for life, and 
that the reverfion defccnded ; and Aston, Jußice^ ob- 
ferved, that that was a ilronger cafe than Denn v. Gajkin^ 
becaufe, if S,:mucl hrd furvived liis two fons, they would 
have taken nothing by the will. In Roe^ Lejfee of Callovf 
& others^ V. Bolton y there were thefe introduäory words in 
the will : " As touching fuch worldly eftate wherewith it 
" hath pleafed Almighty God to blefs me with." The 
teftator then gave all his real and perfonal eftate to his wife 
for life, and then came this devifc ; " Itcmy I give unto my 
<* fon Paul Cardiiley all that my land lying, and being in 
" the parifli of DutUry^ in the county of Jf^orce/ler, near 
" unto a certain .place called Tißi/Iy Hilly into three parts 
" divided, r't or immediately alter my wife's deccafe." 
Then came fcveral legacies of perfonal and leafehold pro- 
perty to his Ton Jfmi' Cardaley and his daughter Elizabeth 
r 162 1 Mtif'jUy after his wife's death, and then followed this 
claufe ; " Itemy my will is, that all my grand-children that 
<< are living twelve months after my wife's deceafe, fhall 
" h.ive five ihillings each of them, ;is a token of the love 
<* that I bear unto tn\ generation [i]." The Icflbrs of the 
plaiiuitT were the tellator's heirs at law, being his grand- 
daughters 

[1] And therefore it was not nccef- correal, there is a Angular omiflion of 

fary to diilinguifli thole dcvifed, by the word ** my'* in the account of the 

local defcription. cafe i.i 2 Blaikjl. 1045, where the 

[i] This ftatc of the will in the court are mentioned to have taken no- 
cafe of Roe V. BcltoK, was taken tice of the tellator's having affigned a 
by Mr. CaUecotty (who favoured me whimfical rcafon, ivk. " bis Itrve tt% 
with it,) from an office copy furniihed " generation^'' for giving the legacies 
him by his clicm. If tJiat copy was to his grand children. 
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daughters by his eldeft fon W*iUtam CardaUy and the queftion 

being, whether Paul Cardale took an eftate for life or in _ 

fee, the court held, that he only took an eftate for life-, Right 
yet in that cafe, likewife, there was the fame fort of intro- again ft 
liuftory claufe as here, and alfo a difinheriting legacy. — Si de so- 
After ftating the two foregoing cafes, Cö/rf^rc?// obferved, tham. 
that it appeared, that the teftator knew the technical words 
neceflary.to create a fee, having ufed them in the firft 
branch of the devife, and, therefore, he muft be conGder- 
ed as having defignedly omitted them in the other ; nay, 
that the very circumftance of making two branches of the 
devife, (bowed a defign to give different interefts, fmcc, 
if he had meant to give the fame eftate in all the premifes, 
one fet of words would have anfwered the purpofe.— He 
alfo cited the cafes of Swayne v. Fawkener (sf anotkcr^ 
Executors of Middleton [a\ and Bevtflon v. Hujfey {h). 

^ower^ for the defendants, contended, that the intention 
was clearly to give the whole intereft. The teftator not 
only begins by expreffing the purpofe of difpoCng of all his 
property, but ufes the double precaution of giving legacies 
both to his heir at law and her fon. In the cafe of Co/e v. 
Raivlinfon (r), words fufficient to carry a fee-fimple in the 
firft part of a devife, were connefted with a fubfcquent 
part, fo as to make that an . eftate in fee, which would 
otherwife only have been for life, by the opinion of 
Powell, Powys, and Gould, Jußices^ againft Lord Holt. 
The words were, " I give, ratify, and confirm all my 
<« eftate, right, title, and intereft which I now have, and 
«* all the term and terms of years which I now have, or 
« may have in my power to difpofc of after my death, in 
" whatever I hold by Icafe from Sir John Freeman, and r n^^ y 
** alfo the boufe called the Bell Tavern, to John Billingßy:' 
The copulative word " and,* in that cafe, was held fuffi- 
cient to carry the preceding words, " all my eftate, rights 
" title, and intereßi' over to that part of the devife which 
refpefted the houfe called the Bell Tavern. In this prefent 
cafe there are, in like manner, words expreffive of a fec- 
fimplc intereft in the firft branch of the devife, and that 
branch is connetled with the other by the fame copulative 
«< fl/w/." That material circumftance was wanting in the 
cafe of Den v. Gaßin. In ftiort, if the interpofing word« 
in the fecond branch of the devife in queftion, between the 
copulative and the defcription of the premifes thereby de- 
yifed, v/z. " I give and bequeath, {5*f." were wanting, 
there could be no doubt. It would then be an exprefs de- 
vife in fee \^ and the unneccffary ufe of thofe words cannot 
have the effe^i of defeating the clear intent of the teftator. 

As 

(a) Dom, Proc, Show. Pari. Ca. 2074 385. 562. 

[b) B. R. M. 6 W. '\ä M. Skinn. 2 h^.Ri^m. 831. ^^ 
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As to Ro€ V. Bolton^ the reafoning of tlic court, as ftated 
by Mr. Jtjhce Blackstoni:, is rather in favour of the 

RiGHT~ prcfent defendants, for they clearly thought, that a legacy 

a^'iiuit ^^ ^" '^^*' ^^ ^^ indicating an unequivocal intent to 
Sin EDO- difinhcrit him, vould be fufficicnt to give to words like 

THAM. thofc in the prcfent cafe, the eflFedl of carrying a fee- 
fimple. No ferious argument can be drawn from any 
fuppofcd knowledge this teitator had of the technical ope- 
ration of words, fincc, in the firft branch of the claufe 
in queftion, he ufes the cxpreflion " demife^ inftead of 
" deviß:' 

Lord Mansfield, — I verily believe, that, in almoft 
every cafe where by law a general devife of lands is 
reduced to an eftate for life, the intent of the teftator 
is thwarted', for ordinary people do not diftinguifli be- 
tween real and perfonal propertjr. The rule of law, how- 
ever, is eftablifhed and certain, that exprefs words of 
limitation, or words tantamount, are neceiTary to pafs an 
eftate of inheritance, *< All my eftate" or " all my in- 
tercft" will do : But " all my lands lying in fuch a 
place" is not fufEcient. Such words are confidered merely 
as defcriptive of the local fituation, and only carry an 
eftate for life. Nor are words' tending to difinherit the 
heir at law fufficient to prevent his taking, unlefs the 
eftate is given to fomebody elfe [o3*]. I have no doubt 
but the tcftator's intention nere was to difinherit his heir 
at law, as well as in the cafe of Den v. Gaßin ; but 
the only circumftance of difference between that cafe and 

t 7^4 ] this, and which has been relied on as hi favour of the 
defendants, if the teftator had any meaning by it, (which 
I do not believe he had,) rather turns the other way, 
becaufe he ufes diflferent words in devifing two different 
parts of his eftate. I think we are bound by the cafe of 
Den V. Gq/kin^ and the other cited in that cafe by Mr. 
Juflice AsTON, 

WiLLES, Jußice^ — In Cole v. Rawlinfon^ (which, how- 
ever, was decided againft the opinion of Lord Holt,) 
the whole devife was in one fentence : It was all one 
devife. 

BuLLER, Jußicey — It is impoffiblc for us to make this 
only one devife, when the teftator has made it tix'o. 

Judgment for the plaintiff [f 164]. 

[Ö*] S.P.Ca\Temp, Lord Hank». 938. Goodrigbtv. Aliin, C. B. Af. 16 

143. Geo, ^. 2 Biackfl, 1041. t^ Macarec 

[t 164] Fide Ihhetßn v. Beckijcith, y.Tall, Cane, 1753. Jmil. 181. Trnff^ 

Canf. M. 1735- ^^' '^^^f' Talh. 157. neil v. Page, Cane. 1 740. 2. Jtk, 37. 

Roey. Blackett, B. R, H. 1^ Geo. 3. Rogers, Ufee of Dmv/on, v. Briggs» 

Cowp. 2'^^, Hoganv. Jack/on, B,R,T. B, R. E. 11 Geo. 2. Andr. 210. 

19 G^o. 3. Cowp. 299. 306. Lo*veacres Holdfaß V. Martin, B. R. M. 27 Geo, 

V. Blight, B. R. M, 16 Geo. 3. Cowp. 3. i Term Rep. j^ii, Fletcher y. Smitcn, 

352. frogmortpn v. bright, C. B. E. B. R^ M. 29 Geo. 3. 2 Term Rep. 

'3 Ceo'. 3. 2 Blackß. 889. Stiles y. 656. 
iV'alford, C.B.H. 14 G^^. 3. zBlflcifi. 



IN THE TWENTY-riRST YEAR OF GEORGE IH. , ^64 



A 



Chancellor againß Poole. p^.^^ 

a9ih June« 
CTION of covenant for rent in arrear. 

The declaration dated, a demife, by indenture, under The afllgnee 
feal, from the plaintiff, to one Burrottgh^ his executors, of a term, d»^ 
itdminiftrators and afligns, for twenty-one y^iars, con- ^^'''^H^jift 
taining the ufual covenant, by Burroughs for Kimfelf, his J/abJie for* rent 
executors, adminiftrators, and affigns, for pajroent of the accruing af- 
rent, and, alfo, a mutual covenant, that the leafe ihould *cr he has af« 
be determinable at the end of the firft ^, or firft 1 1 t^"J''h''''-"'be 
years, at the option of either party, giving fix months \^^^ jjjj|J ^y^ 
notice to the other. The declaration th^n dated; that, icObr wa» a 
afterwards, by deed-poll, between Burroughs the plaintiffs party execute 
•and the defendant, he, the faid Burroughs by aod with »ng thcafflgn. 
the confent of the plaintiffs tedified by kis executing the "^^^l^ ^^^^ 
faid deed-poll, bargained, fold, affgned, and fet over to by, that the 
the defendant, his executors, adminidrators and affigns, terra, which 
as well the aforefaid indenture of leafe, and the mefluage, ^^^ deter- 
isTc. thereby demifed, as all the edate, right, title, in- S™donl*(hou3 
tcred, Ö'r. of him the faid Burrough therein, to hold to be abfoliue* 
the faid defendant, his executors, adminidrators, and 
affigns, for all the unexpired refidue of the 2 1 years, in 
as large and ample a manner, and form, to all intents and 
purpofes, as he the faid Burroughs his executors or ad- 
minidrators, might, could, or of right, ought to have 
held or enjoyed the fame, had the faid deed-poll never 
been made, he the faid defendant, his executors, admi- r n^p T 
nidrators, or affigns, paying the rent^ and performing the 
covenants, in the faid indenture of leafe mentioned, and 
indemnifying him the faid Burroughs his executors, and 
adminidrators, againd the fame j that it was, by the faid 
deed-poll, agreed between the plaintiffs the defendant, 
and Burroughs that the faid term of 2 1 years fhould be 
and continue an ahfolute leafe to the end of that term, and, 
dierefore, they did releafe each other from the covenant 
in the leafe contained, for the footer determining the 
fame j that the defendant, afterwards, by virtue of the 
faid deed-poll, entered and became poflefled, Isfc. ; that 
the plaintiff had always/ fince the making the faid laft- 
mentioned deed, performed every thing in the faid in- 
denture of leafe, and in the faid deed-poll, contained^ 
on his part to be performed. Then an aßgnment of a 
breach of covenant, by the defendant, by the non-payment oC 
half a year's rent, which became due at Chrißmass 1780. 

Pleas that, before the rent- fo in arrear, or any part 
of it, became due and payable, viz, on the third of Zep» 
tember 1779, the defendant affigned the demifed premifes» 
Md ali lus eftate and intereft therein^ to one Bucbolls his 

cxecJtetor^ 
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executors, adminiftrators, and aflfigns, to hold, from the 
29th of September 1779, for the remainder of the faid 
term, by virtue of which faid alRgament, Btuholi^ after- 
terwards, and before any part of the rent aforefaid became 
due and payable, r/s. on the faid 29th day of September 
1779, entered and became pollellcd, l^c. 
General demurrer. 
The queflion, on this record, \ras, whether, upon the 
ft ate of the cafe as fct forth in the declaration, the de- 
fendant was to be confKlcrcd as having become an imme« 
dinte leflee under the plalntifF, by tlie opciation of the 
deed-poll, or, at leaft, as having thereby covenanted per« 
fonally with the plaintiff, for the payment of the rent; 
or whether he was only an alTignee, with a mere deriva- 
tive title from Durrough the firft leHce* If the defendant 
was a Iclfee, or had covenanted perfonally with the plain- 
tiff, he was liable for breaches of covenant happening 
rafter the affignment of his intereft ; becaufc, though the 
privity of eßate was gone, the privity of contraB ftill re- 
mained between him and the lefTor : If he was only an 
afhgnce, there never was any privity of contradl between 
them, and, therefore, he ceafed to be liable*, as foon as 
his aflignmcnt to Bucholl put an end to their privity of eftatc. 
[ 766 3 Woody for the plaintiff, contended, that, from the cir- 

cumflaiKcs of the plaimifTs being a party to the deed- 
poll, and his agrecitig^ that the term (hould continue 
ahfoluic for the refidue of the 21 years, the court ought 
to confidcr tl> cafe as very different from that of a 
common affignment. The deed-poll was, in truth, a 
new grant from the plaintiff 5 at lead the claufe in it, by 
which it is declared, that the defendant (hall hold the 
premifcs in as ample a manner as Burrcu^gh, " he the de- 
«* fend ant paying the rent^^ ought to be conftrued to be 
a covenant from the defendant, perfonally to the plaintiff^ 
for the rent. And there is a good confideration, on the 
face of the deed-poll, for fuch a covenant, namely, the 
enlargement of the intereft in the term, by making it 
abfolute inftcad of defeafiblc. Now, though an affignee, 
merely as fuch, is not liable to the covenants longer than 
while he keeps the eftatc, yet he may make himfelf liable 
by a new covenant with the, leffor, inferted for that 
purpofe in the deed of affignment. No particular fet of 
words is neceffary to make a covenant. Any form of ex- 
prefiion amounting to an agreement, if under feal, is 
fuihcient. This lias been repeatedly determined •, Hill v. 
Carr (j), Brice v. Carre (^), HMs v. Carr {c) [i]. 

Mirrgay^ 

(.?) Cii»c, M. 28 Car. 2. I Ca. in [i] This is the fame cafe with HiJ/ 
Clam. 294. V. Carr, only in an earlier flage. The 

{i>) B, R. M. 13 Car. 2. 1 Lev. name of the plaintiff is mill^cn in 
47. • Cafis in Chancery. 

(s) Cane. JL 28 Car. t. 2. Mod. 86. 
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M'^fgay^ for the defendant, infifted, that this was a 1781. 
xnere aifignment. The claufe relied upon on the part of ^ _ * »y 
the plaintiff, if it an^ounts* to a covenant, is only a cove- Chancel- 
nant v/ith Burr/tugh. Who is ftatcd on the record as lor 

the party gratittNg to the defendant ? Not the plaintiff, againft 
but. Burroughs — " He tl:t faid Burrough bargahtedy foldy Poole. 
qffignedy {5*r." — If there had been any intention of a cove- 
nant between the plaintiff and the defendant, there could 
have been no occafion for ftipulating that the defendant 
ihould indemnify Burrough againft the payment of rent. — 
MtHgtty then dated that there was, in the original leafc, 
a claufe reftraining the leffce from affigning without the 
confent of the plaintiff, though it had not been mentioned 
on the record ; that it was on account of that claufe, 
that it had been thought proper to make the plaintiff 21 
party to the deed-poll ; and, if the court fhould think 
that a material part of the cafe, he would move for leave 
to amend the plea, by inferting it. 

Lord Mansfield, — I think that would make no differ- r ^Si 1 
cnce. The queftion is, whether the plaintiff is a con- 
tra£ling, or merely an affenting, party, in the deed- 
poll. 

AsHHURST, Jttfticey — ^The plaintiff feems to me to have 
decided againft himfelf, for he has ftated this as an affign- 
ment. If he had meant to avail himfelf of it, as a con- 
trail between the defendant and himfelf, he fhould have 
ftated it according to the legal operation [2], and as ä 
demifc from the plaintiff to the defendant. 

BuLLER, Jußicc^ — It ftrikes me, that, if the plaintiff 
had confidered the deed-poll as a new leafe, and the 
defendant as his immediate leflee, he had no occafion to 
ftate the firil leafe in his declaration. He feems to have 
concluded himfelf. 

Lord Mansfield, — There is a covenant by the defen- 
dant for paying the rent in the deed-poll j but it is with 
the leffec. 

Judgment for the defendant. 

[2] Supra, p. 667. 



The Kino againß the Inhabitants of situnhv, 

WlYELINOHAM. ^^^^ J""^* 

JDY an order of two juftices, Mary Bittany^ widow. An c(htc being 
'*-' and Mary her daughter, were removed from the dcvifidtotiui- 
parifli of Haddenham in the ifle of Ely^- to the parifli of ^^*' ^^ |»*^ ^^^ 
Wivelingham in the county of Cambridge; and, upon an. l^.a^^to df^dc 

appeal, the fi-iplus, if 
mny, betvreen A, B. and C, A. hat an equitable intereft in thccftatc, and by refiding unon 
ii furty day», gains a feitlcment.— A ätvifi it not a purcbafc v^ithin 9 Geo. i. t. 7. 
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1 78 1. appeal, the court of Quiarter Scflions confirmed thcorder^ 

l_ ^ -■ - i dating the following cafe : 
The Kino Robert Bittany^ the late hufband of Mary Bittany one of 
againll the paupers, came, with the faid Mary, and Msry their 

Wive LI NO- daughter, from the parifli of WiveliNghaniy to the hamicc 
HAM. oiAldrethm the parifli of Haddenham, with a certificate 
from the pariih of IVivelingbam, dated the 1 2th of Decern^ 
ber 1750, which acknowledged him and Mary his wife, 
and alfo James and IVili'tam their children, to be inha- 
bitants legally fettled in IVivelittgham. Robert Bittany 
continued at Aldreth between five and fix years, when ha 
returned to W'tvelingham, where he remained between 
twelve and thirteen years. He then went and refided at 
Aldreth upon an ellate he acquired in the following man- 
ner. One Elizabeth Bittany being feifed in fee of a 

£ 768 } copyhold mefiuage or tenement in Aldreth holden of the 
manor of Haddenham, duly furrendered the fame to the 
ufe of her will, and, being alfo feifed of a freehold dove- 
houfe and piece of land in Aldreth, by her lad will, 
bearing date the 1 3th of April 1 768, devifed in the word& 
following;—" I give and devife all that my copyhold 
** mefiuage or tenement wherein I now dwell, with the 
** appurtenants thereto belonging, alfo my freehold dove- 
'< houfe, and the piece of land which the fame no^ir 
** ftands on, unto J*, S. and R. W. and to their heirs, 
'^ in trufl:, to be fold as foon as conveniently can be after 
** my deceafe, for the beft price or fum that can be got 
** for the fame, and the money arifing from the fale 
** thereof, (over and above the charge and expences of 
'* felling the fame,) to be equally divided between Robert 
** Bittany and the three daughters of William Bittany 
** decealed, (hare and fliare dlikc "''■^William Bittany, in 
the will mentioned, was the elder brother, and Robert 
Bittany a younger brother, and tliey were the nephews of 
the teftatrix. Upon her death, which happened about 
1 2 years ago, Robert Bittany took poflefllon of the copy- 
hold mefTuage. By indentures of leafe and releafe, of 
the 24th and 25th of May 1768, the releafe being made 
between T. S. and R. W. the two devifecs, of the firft * 
part, Jane Bittany, fpinfter, John Aungier, and Mary his 
wife, late Mary Bittany, fpinfter, and Elizabeth Bittany^ 
fpinfter, of the fecond part, and Robert Bittany of the 
third part — Reciting the will of Elizabeth Bittany, and that 
the faid Jane Bittany, John Aungier, and Mary his wife, 
Elizabeth Bittany, fpinfter, and Robert Bittany, had agreed, 
with the confent and approbation of T. S. and R. Jf^. 
that the faid Jane Bittany, John Aungier, and Mary his 
wife, and Elizabeth Bittany, fliould take, (and accordinglv 
they did take,) the ready money of the faid Elizabeth 
Bittany, the teftatrix^ amouAting to 6qI. (after all her juft 

debts 
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debts and funeral cxpences were fatisficd,) for their (hares, 1 78 1, 
and that Robert Bittany fhould take the faid dove-houfe t _^ j 
and piece of ground for his fliare.^ — It was witneflcd, that, Tne King 
in conlideration of the faid agreement, T. S. and R. U^. againft 
<iid, thereby, grant, bargain, fell, and convey, unto the Wjveliii«- 
faid Robert Biftany^ the faid freehold piece of ground^ vfitb bam. 
the dovc^houfe thereon ereBed^ to hold to him, his heirs and 
afligns for ever. In the faid relcafe, there was a covenant 
from 2". C: and R. W. for quiet enjoyment, and to make 
further aflurances, and a covenant from Jane Bittany^ 
John Aungier^ and Mary his wife, and Elizabeth Bittany^ 
to Robert BiUany^ his heirs and affigns, that, for the [ 769 3 
further performance of the faid agreement, and for quieting 
him ia the poffefTion, not only of the faid freehold piece 
of ground, dove-houfe and premilies, but alio of the 
copyhold mefluage and premifes with the appurtenants, 
and for extinguifhing any claim they, or any of them, 
might challenge or demand, of, in, or to, the fame, as 
heirefles at law of the faid Elizabeth Bittany^ or otherwifc 
howfocvcr, they did thereby rcmife, releafe, and for ever 
quit claim, unto the faid Robert Bittany^ all manner of 
right, title, truft, property, claim, and demand whatfoever, 
of, in, to, or out of, the faid freehold premifes, and alfo 
of, in, to, or out of, all and fnigular the faid copyhold 
premifes ; and, thereby, fevcrally promifcd U) do any fur- 
ther aö or deed, for continuing the faid copyhold mef- 
fuage and premifes to the faid Robert Bittany. No farther 
conveyance of the copyhold premifes was made by the other 
parties in the faid indentures named, to Robert Bittany i 
but, at a court holden for tlie manor of Haddenhatn, on 
the 17th of April 1770, Robert Bittany was admitted in 
fee to the faid mefluage or tenement, with the appurte- 
nants, as couCn and heir at law [i] of Elizabeth Bittany. 
He refided in the faid mefluage, and continued in the 
uninterrupted poflcflüon and quiet enjoyment of the faid 
freehold and copyhold eftates, to the time of his deaths 
being about 1 1 or 12 years, and was, during that time, 
aflTefled, and paid to the land-tax ; hut the f^iid premifes 
were not, at any time, of the value of 30/. and they are, 
at this time, agreed to be fold for 1 5 /. 

Howorth fliewed caufe againft qualhing the orders. The 
queftion, he faid, was, whether the refidence of Robert 
Bittany^ the pauper's hu(band, at Aldreth^ was fuch a 
refidence upon his own property, as would difcharge the 
certificate, and gain a fettlement. He admitted, tliat re- 
fidence on an eftate in which a man has only an equitable 
intereft is fufficient j but he contended, that Robert Bittany 
had taken no intereft of any fort in the jands, by the will, 

neither 

[1] J^e was coufin, but not heir at drcn of an cider brocher. 
li^w, the grand-nieces being the chii- 
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neither legal nor equitable. He had only a right to caM 

^ ^ upon the truftees to fell' the cftate, and diftributc the 

The King money arifmg from the falc. As to what intcreft he took 
againll by the conveyance from the truftees and the other legatees. 
Wive LING- that was a purchafe within the meaning of the ftatutc of 
BAM. p Geo. I. r. 7. and, the whole being under the value of 
30/. he could not, thereby, have difcharged the certifi- 
cate, or have gained a fettlement 
r 770 t -^' P^niberton^ on the other fide, contended, that Robert 
Bittany had clearly an equitable title under the will ; 
that all the cettui que trußs had agreed that the truftees 
fhould not fell ; and that it is clearly fettled, that a 
tefidence on one's own eftate, coming either by defcent 
or devife, whether the legal intereft is coupled with the 
equitable or not, and whatever the value is, will gain 
a fettlement, and difchargc a certificate [i]. If the cer- 
tificate was difcharged in this cafe, that was fufficient, 
for then a fettlement was gained by the afleflinent and 
payment of the land-tax. 

Lord Mansfield mentioned the cafe of Roper v. Rai» 
cljffe {a\ to (hew, that a devifee of the furplus arifmg 
from the fale of lands after payment of debts and legacies, 
has an equitable intereft in the lands themfelves, it being 
in his option, to pay the debts and legacies, and keep the 
land. 

WiLLES, Jtißice^ faid, the fame queftion, as in this 
cafe, had occurred in Rex v. Natland (^), which was 
referred to Gould, Jttßicej when upon the circuit, who 
decided, that a fettlement was gained-, and that his 
opinion had been, afterwards, recognized by the court. 

Both the orders quaflied [f löj]* 

[i] Vide Rex v. Marwood, H, zg [t i^s] In ^^;c v. North Curry, A/. 

Geo, 2, Bt4rr. Setfi. Ca. No. 1 24. and 22 Geo. 3. the court determined, that 

Rfx, V. Irrgieioft, E. 6 Geo, 3. Ih. a perfonjö/f/y entitled to adminiftration. 

No. 17^. but in whom the whole would not 

{a) Dom. Proc. 1713. g Mod. 167. have veftcd for his own ufe, having 

i8i. Bac. Abr. Tit. Papißs, vol. 3. refided 40 days on a leafehold tenc- 

p. 705. mcnt of the inteftate, for a term of 

(b) M. 15 Geo. 3. Burr. Settl. Ca. years determinable on lives, did not 

^. 247. thereby gain a fettlement. 

^ ''' -' GooDRiGHT, Leflec of Alston, againj 
S& ^Vells and Others. 

If the legal ^pHIS ejeöment was tried before Lord Mansfield, in 
laiT dcfccnd Middleßxy at the Sittings after lad Eaßer Term^ and 

inVc fim^lc * verdift found for the plaintiff, fubjedl to the opinion of 

tx pmrte ma- thc 

terni, and the equitable intcreft in fee fimplcrfsc pgrte faterna, or vice verfa, the equitable 
cifate (hall merge in the legal, and both follow the line through which the legal dtate 
defcended« 

13 



IN THE TWENTT-FIRST YEAR OP GEORGE IH, 




the court, on a cafe, which, as far as is material 

ftated, was as follows : 

James Selby^ Serjeant at law, agreed for the purchafe of Good- 
the eftate in queftion, and paid for it, but died before right 
any conveyance was made of it to him, having by his againfl 
will, [made fubfequcnt to the agreement,] devifed — " All Wells. 
** the Teft of my real and perfonal eftate whatfoever, and 
** wherefoever, to my faid wife in truft, that fhe do there- 
** out educate and niaintain my faid fon, until he fhall 
*^ attain the age of 21 years, and until he ihall have fuf-* 
** ficiently fettled and fecured to, and upon, my faid 
*« wife, what is to be fettled upon, and given to, her as 
•* aforefaid, and, afterwards, in truft, to convey and dif- 
*< pofe of all the then reft of my real and perfonal eftate, 
•< and the produce thereof, to my faid fon, his heirs, ex- 
«^ ecutors, and affigns ; but, in cafe my faid fon ihaU die 
** without iflue before he fhall attain his faid age of 2 1 
•* years, then in truft, b'r." — After the teftator's death, 
a conveyance by leafe and rclcafe, of the eftate in quef- 
tion, was made to Mrs« Selby the widow, who died before 
the fon attained his age of 2 1 years, which he afterwards 
did attain, and died in 1772, having been always in pof- 
feflion of the eftate after the death of his mother, and 
having devifed it to charitable ufes, which devife was voi4 
by the ftatute of mortmain (a). The leflbr of the pfain- 
tifF was his heir at law tm the part of the mother^ and the 
defendants his heirs at law on the part of the fathet^s mo^ 
ther. 

The cafe was argued on Friday^ the 29th of June, by 
Wilfotty for the plaintiff, and Batty for the defendants, 

Wilfony — The queftion depends on the manner in which 
the fon took 5 whether by defcent from the father, or 
from the mother. He cannot have taken the legal eftate 
by defcent from the father, becaufc he was never feifed«. 
Suppofe the father had devifed the equitable eftate to a 
ftranger, and the legal conveyance had, afterwards, been 
made, (as now,) to the widow in fee, and fhe had died, 
the cettui que trttß muft have called on the heirs of the 
mother, not thofe of the father, for a conveyance of the C 772 ] 
legal eftate. Then, if the equitable eftate del'cended from 
the father to the fon, (which, however, I do not admit, 
becaufe of the devife to the mother,) both the legal and 
equitable intereft met in him ; and, after his death, 
the legal eftate certainly defcended on the lefTor of the 
plaint ill", as his heir ex parte matern/i. But, it will be 
faid, that he is only a truftee for the heirs ex parte pa-' 
teruä i that the two cftates feparated on the death of the 
fon, and took different courfes, the beneficial intcreil de- 
fccnding in the paternal line. I believe fuch a dodrinc 

^ U 

{a) 9 Gt9% 3. c. 36. 

-Vol. II. Z 
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1 78 1« ^ not countenanced by any authority. Thftre is no caic 

l_ - - ; where the legal eftate and equitable intereft, after they 

Good- have both veiled in fee-fimple in the fame perfon> have 

RIGHT been held to feparate again, unlefs fuch perfon has done 
againft fome pofitjve a£k to fever them. Mr* Se^^ the fon, did 

W>Li.8. no aft which could have that effe£l. If there were a doubt 
on this fubjeä) and it could be fuppofed that the leflbr 
of the plaintiff ought to be confidered as a truftee, the 
queflion is proper for another judicature. But how can 
any truft be raifed in this cafe ? There is no confcience 
to turn the fcale *, no intention, on the part, either of 
Serjeant S^lbjy or his fon, in favour of one fet of heirs» 
in preference to another. The father only meant to give 
the whole intereft in the eftate to the fon, and did not 
think about the courfe of defcent from him ; and the Jiff% 
intention was, that neither fet of heirs (hould have it, 
but a charity. The only queftion then is, (fuppofing the 
equitable eftate to have come by defcent from the father 
to the fon,) whether equity (hall follow the law, or draw 
the law after it. When the court of Chancery had a juriC- 
didion over ufes, the Chancellor ufed to enquire how the 
legal eftate would go in a court of law, and direfted tb« 
ufe to go in the fame courfe. Here the legal eftate goes 
ex parte maternä : and, therefore, the equitable intereft 
ihall do fo likewife. But, did the equitable eftate defcend 
from the fatlier to the fon ? If the will had ftopped (hort 
at the devife to the mother, there would have been no 
doubt that it did not. As it now ftands, the whole wa^ 
devifed to her in words, and it was neceifary that fhe 
ftiould have the fee-fimple, to enable her to perform the 
trufts. If the fon had lived till 21, and the mother, on 
his making the fettlement upon her required by the will, 
had conveyed to him, he would have taken both the legal 
and equitable intereft, by purchafe from her, and, as he 
did not, and no fuch conveyance was made, he took both 

C 773 ] froni her by defcent. I have found no decifion on this 
fubje£t in the books, but I have been informed of a cafe» 
nsix. Doey lefTee of Balch^ v. Putt i^ others^ which waa 
determined in the court of Common Pleas^ in Trinity Term^ 
8 Geo. 3. the circumftances of which were thefe : — ^It v^as 
an ejeöment tried before Hewitt, Jufice^ at the AfHzes 
for Somerfetfhire^ and a fpecial verdiö found, which fta- 
tcd, that Mary Mortmimer^ being fcifed in fee of aa 
eftate of which the premifes in queftion were an undi- 
vided moiety, on her marriage, conveyed to truftees and 
their heirs, to the ufe of them and their heirs, upon truft, 
to permit her to receive the rents and profits to her fe« 
parate ufe during life, and to grant and convey the eftate, 
or any part thereof, to the ufe of fuch perfon or perfons 
ixL fee, or otherwife, as (be, whether marriedi or iole, by 
9 dw^ 
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tjeedy or will, fhould appoint, and, for want of fuch ap-^ 1781« 

pointment^ to the ufc of the hufband for life, remainder )_ - - ^ 

to her iirft and other fons in tail, remainder to her daugh- Good- 

ters in tail, as tenants in common, remainder to her right right 

heirs ; that the marriage took efieä, and (he died, leav- againfl 

ing her hufband and an only daughter, an infant; that Wslls« 

the hufband afterwards died, and then the daughter died, 

being (lill under age, and without iiTue ; that the lefTor of 

the plaintiff, and one Newton^ were the heirs at law of 

the daughter fx parte materndy (being the fons of two de* 

ceafed fiflers of the mother,) and that, on the daughter's 

death, they entered on the eflate } that the lefTor of the 

plaintiff*, and the furviving truflee, by leafe and releafe,-*- 

^eciting as above, and that Newton had, for a certain fum^ 

agreed to purchafc the lefTor of the plaintiff's moiety,— 

had, in confideration of the ftipulated price> conveyed 

that moiety to Nenoton in fee \ that, on the fame day, by 

leafe and releafe, alfo retiting as above, the truflee had 

conveyed the odier moiety in fee to Newton / that Nenv» 

ton died feifed of all the eflate, leaving the lefTor of the 

plaintiff his heir at law ex parte materndy and the defend« 

ants his heirs at law ex parte paternä. The queftion on 

the fpecial "verdiö was. Whether the moiety conveyed by 

the furviving truflee alone to Newton^ (for which moiety 

only the aäion was brought,) belonged to the leflbr of 

the plaintiff, or to the defendants [i]? The court una^» 

nimoufly decided in favour of the latter, though it was [ 774 3 

Contended, that the legal eftate (hould follow the old ufe, 

which had come to Newton by defcent ex parte ntaternd. 

-—This cafe fecms to be direöly in point, for Newton 

took nothing by purchafe from the truflee but the mere 

legal eflate ; yet it was determined, that the whole fhould 

defcend from him in the paternal line, as in other cafes 

of purchafe. 

Batty — Surely it cannot be doubted but the equitable 
eflate drfcended from the father to the fon, notwithfland* 
ing the interpofition of the eflate devifed to. the wife, be- 
caufe, on the mother's death and his coming of age, be« 
ing both devifee and heir at law, he was in of his better 
title. The intent of the creator of the trufl was, that the 
fon fhould take an eflate to himfelf and his general heirs i 
that was a trufl proper to be carried into execution ; and, 
although courts of law have no dire£t jurifdi£lion for the 
execution of trufts, they take notice of them to a certain 

degree, 

[i] I have compared the above fbte would not decide the qaefUon, but 

of the fa6b in this cafe with an office made an order retaifiing the bill for a 

copy of the record of the fpecial verdi^. twdvemonth» with liberty to the phdn- 

Bkcb had firfl gone into .Chancery, tiff <' to affert his right by an ejed«* 

aad the fads were ftated in his bill, and ** ment," io co&fequence of which the 

admitted by the AthnkuktM in their aftion was btoufht« Fidi fifra, p% 

anfwer ; but die Mate of tht Rolls 344, Hon % 

Z % 
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1 78 1. degree, and will not . fuflfer iperc truftees to defeat thcif 
y - - J icttui que trußsy or recover againft them in ejettmcnt* 
Good- Ulcs and trufts were originally the fame. Both reftcd 
RIGHT on a confidence in the terretenant, and it is fuppofed, 
againft by many rcfpeftable authorities, that it is only from the 
>Vells. great liberality which has prevailed in die courts of equity^ 
for the lad century, that any diftinöion has been made 
between them. — (Lord Mansfield, — " It was not the li- 
*« berality of the courts of equity, it was the abfurd nar- 
** rownefs of the courts of law, refting on literal dif- 
** tindlions, which in a manner repealed the ftatute of 
" ufcs (ii\ and drove cetlui que trußs into equity.*')— Be- 
fore the llatute of ufes, the ufc was confidered, in mod 
rcfpe£ls, as the complete ownerfhip of the land. The 
cllate of the fcoflcc was fubfervient to that of the cettui 
que ufey and thp former could do nothing to defeat the 
intercil of the latter, unlefs by alienation for a valuable 
confideration without notice. The ftatute completed the 
fubfcnicncy, by confolidating the legal eftate with the 
ufc. By analogy to ufes thus confidered, truft cftatcs have 
been held to be the folid and fubflantial ownerfhip of the 
land, and truflces the mere inftruments of conveyance. 
To apply this dodirine : A truft was, here, created by 
Serjeant &dh^^ the owner of the eftate, in his widow, 
for the benefit of his fon, which flie did not live to exe- 
cute. If flie had lived, the fon, or his heir ex parte pa^ 
ternd^ if he himfelf had died firft, might have compelled 
[ 77S ] l^cr, or her heir, (the prefent lefTor of the plaintiff,) to 
execute it, and, before it had been executed, neither (he, 
nor her .heir, could have fet up the legal eftate in an 
cjeftment. If ftie had conveyed to the fon, the whole 
intereft M-ould, then, undoubtedly have defcended to the 

Eaternal heirs ; and ftiall the omiffion and non-fefance by 
er, as a truftee, of an aö, which, had ftie lived, it was. 
her duty to perform, work fo very material an injury to 
them ? Lex nemini facit injuriam. Why fhould a defcent 
from a truftee produce an injury, by operation of law, 
wliieh the truftee could not have produced by a convey- 
ance in her life-time ? This is contrary to the nature of 
defcents, and the principle of remitters' already alluded to, 
by which, if a partv has two titles, the law confiders him 
as taking by the beii. It is faid, there was no truft, after 
the two eftates united in the fon ; and that they cannot 
aftcr^\'ards feparate, and defcend in different lines, unlefs 
feme aft is done to fever them. But no cafe has been 
<»ited to prove that pofition •, the paternal heirs are the 
more worthy in the eye of the law ; the father meant the 
eitate to go to them, as being the general heirs ; there-' 
fore the Icffor of the plaintiff ought to be confidered as 

taking 
(a) 27 Hsn, 8, f. JO» 
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taking fubjeft to a tnift for them. I have not been able 
to find any account of the reafons of the court of Com- 
mon Pleas y in giving judgment in the cafe of Doe v. P////, 
and it is not eafy to conjefture upon what ground they 
went. According to a note which I have feen of the ar- 
guments of Davy and Glytin^ Serjeants, the reafoning of 
the former on behalf of the defendants was very far from 
being fatisfaftory [2]. Indeed the cafe feems to me not 
to be diftinguiftiable from the common one of a legal 
ellate called in to complete a title. When a mortgage is 
fatisfied, but no reconveyance takes place till after the 
death of the mortgagor, and then his heir calls in his 
legal eftate, can it be faid that the conveyance to him al- 
ters the courfe of defcent ? Upon the whole, there be- 
ing, in this cafe, a lawful truft created for ihe paternal 
heirs, by one who had a complete dominion over the 
eftate, the truftee is bound not to defeat it, and the court 
will not permit him to avail himfelf of his legal title 
againft it, or to turn the cettui que trtiß round for relief 
to a court of equity. 

Wilfotjy in reply, — It is true, I have not cited any au- 
thority to prove, that, when the legal and equitable cilates 
unite, fome aft muft be done to fever them ; but it fol- 
lows from the nature of the thing. The terretenant has 
the eftate, in confidence that he will fufFer tlie ceitui que 

ufe 
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1781. 

Good- 
right 
againll 
Wells. 

[770] 



[2] I have feen the note to which 
Batt referred, and it appears, by it, 
that Da'vy, Serjeant, contended, that 
the conveyance of the legal eftate by 
leafe and relcafe from the truftee, 
coupled with the original conveyance 
to the truftecs, operated in the fame 
manner as a feoffment by a tenant ex 
parte maternä to the ufc of his maternal 
heirs, and a rcinfcoffment of him by 
the feoffee, which, even though ex- 
prcffed to be to the ufe of tboje beirs^ 
Ihali, of neceffity, enure to thofe ex 
parte patema. He alfo infifted, that 
there was a manifeft intendon in AViv- 
ton to aher the courfe of defcent of his 
own moiety ; the one, purchafed by 
him from Balcby clearly defcended in 
the paternal line ; he could not mean 
that Balcb (hould inherit the other, but 
muft have defigncd that both fhould 
go in the fame courfe ; nor could any 
other motive be afligned for his taking 
the conveyance from the truftee. At 
any rate, he faid, the Icffor of the 
•plaintiff had no legal intereft, and, 
therefore, he muft enforce his right, 

Z 



if he had any, in equity.— (This laft 
argument founds a little oddly in a cafe 
which, though there were no contro- 
verted fa£b), had becJn fent out of a 
court of equity to be decided at law.) 
— G/j'w^r, Serjeant, on the contrary, 
contended, that the conveyance by the 
truftee enured to the old ufe, and 
operated as a feoffment by a tenant 
ex parte maternä^ which would enure 
to the ufe of the maternal heirs with- 
out any declaration to that purpofc. 
He admitted the law, as to a rcinfeoff- 
ment, to be as ftated by Davy^ but 
faid that cafe was peculiar.-— The au- 
thorities cited on both fides were. Bacon 
on Ujis, I Infi. 13. a, Martin v. 
TregonnuelU 2 ^tr, 1 1 79. and i Wilf. 
2. l6. z LilL Reg, 1 1 . m/on's Abr. 
title Defcent, 11 Edwards v. The 
Count e/s of iVar*wick, 2 P, Will, 171. 
Chudleigh^i Cafe, I Co, 120. Price v. 
Lan^fordt I Sbo-vj, 92. Salk, 337. and 
Carth, 140. — The cafe had been ar- 
gued in the preceding term, (E, 8 
Geo, 3.) hyjcphfon 2^ Lee, Serjeants. 
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ujt to enjoy the profits \ but» if he is atttu qm ufi hun^ 

^ ^ fclf, fuch confidence ceafes, and the ufe, or tnift, merges« 

Good- There will be no injury done in this cafe. An injury im 
EIGHT where a perfon is deprived of a right; and, here, the 
again ft paternal heir had no right } neither complete nor in-» 
Wii-LS. choate : Neither jus in re, nor ad rem. 1 admit, that, 
if a conveyance had been compelled, the eftate wouM 
have gone to the paternal heirs, becaufe, then, the fon 
would have been a purchafort in which cafe, by a known 
* rule of law, the defcent is always in the paternal line.— 

(WiLLES, Jtffticej — " I fliould wilh to have it argued, 
« whether the lefibr of the plaintiff did not take the legal 
<< eftate charged with the truft, which was for the pater«» 
« nal heirs, they being underftood by the word * beirsJ 
<< Is there any cafe to (hew that the truft is extinguiflw 
^ cd ? It fccms to me, that it would be very unjuft.")— 
I own I can fee no injufticc, becaufe it appears that Mr« 
Selby, the fon, did not mean that either clafs of heiri 
fiiould have tlie eftate. While an anceftor, tenant in fee- 
fimple, lives, the heir has no intereft. The word " heir/* 
in a conveyance, only means to defcribe the extent of the 
intereft, and to carry the complete ownerftiip. Now, if 
cettui qiu trujl of all has alfo tne legal eftate, there is no» 
thing left to be the fubjcfi of a truft. 
C 777 ] '^^^ court took till this day to confider, when they de- 

livered their opinions, to the following effeft : 

Lord Mansfield, (after ftating the cafe,) — Serjeant 
Selby, after his purchafe, was owner of the equitable 
eftate, and had a right to go into Chancery to compel a 
conveyance. After his death, the vendor conveyed to the 
widow, which conveyance, on the condition of the fon*s 
living till 21, and making a certain provifion for her, 
was to be abfolutely in truft for him. He outlived hia 
mother, and, on her death, the truft eftate was Com« 
pletely vefted in him, (the fubfequent limitations in the 
will being on contingencies which never happened,} and 
the legal eftate defcend«d to him from her. The qucf- 
tion is. To whom the whole eftate dcfcended on the death 
of the fon ? for it did defcetid, the devife to charitable 
ufes being void. If it defcended from the mother, the 
leflbr of die plaintiff takes as heir at law. But, it was 
contended, that, though he is heir, there is a truft for the 
paternal heirs j and it was faid to be fettled, that the 
court will not fuffer a truftee to recover in ejeöment, 
againft the attui que truß^. When this was mentioned 
oo the trial, I faid, as I did the other day in the cafe of 
Doe V. Pott (/i), that this rule i^ fubje£t to the qua- 
lification,, of its being clearly the cafe only of a mere 
truftj for theiij by talung notice of it, the court prevents 

delay 
W Sufr0^ p. 7a I, ^^2. 
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delay and expence ; but it will not decide when there is 
a doubt, but leave the queftion to a jurifdiäion which _ 
regularly takes cognizance of matters of truft. The ~ Good- 
counfel faid| there might, perhaps, be cafes on the fub« right 
jeä, and the parties wiihed to have the opinion of the againft 
court. Now, who is to be confidered as heir at law on Wells« 
this cje<äment ? It would be fufficient, for the judgment 
which I (hall deliver, to fay, that it is not a clear cafe^ that 
the leflbr of the plaintiff is a mere truftee, for, that point 
being doubtful, he is entitled to recover at law, as he 
certainly has the legal right. But I will go farther, and 
throw out fome obfervations, to (how, that it is not only 
doubtful, but that the inclination of my opinion is, that 
you cannot fupport fuch a truft. A cafe fo circum- 
ftanced, in every particular, probably never exifted before, 
and, perhaps, never may happen again. But, cafes muft 
often have happened on which the general que'ftion would 
arife \ viz. Whether, when cettui que truft takes in the le- 
gal eilate, poflefles under it, and dies, tne legal and equi* f 7^*8 1 
table eilate fhall open on his death, and be fevered for ^ 

the different heirt ? Confider it, firß^ upon authority j and, 
fecondlyy upon principle, i. No cafe has ever exifted 
where it has been fo held ; none where the heir at law 
of one denomination, has, on the death of the anceftor^ 
been confidered as a truftee for the heir at law of an«» 
other denomination, who would have taken the equitable 
eftate, if that and the legal eftate had not united. 2. On 
principle, it fcems to me impoflible \ for the moment both 
meet in the fame perfon, there is an end of the truft» 
He has the legal intereft, and all the profits, by his beft 
title. A man cannot be a truftee for himfelf. Why 
(hould the eftates open upon his death ? What equity has 
one fet of heirs, more than the other ? He may difpofe 
of the whole as he pleafes, and, if he does not, there is 
no room for Chancery to interpofe, and the rule of law 
muft prevail. The cafe in the Ctmmoti Pleas is an autho-» 
/ity, if it went on this ground, and I am told it did. 
There, the cettui que trttß taking the legal eftate as a pur- 
chafor, the defcent was altered, ^tdeunque via datd^ 
therefore, the leflbr of the plainriff is entitled. If the 
queftion is doubtful, then, in this court, the legal right 
muft prevail ; and, if the weight of opinion and areu^ 
ment is, that the legal eftatq muft draw the truft aner 
it, the cafe is ftill ftronger againft the defendants. 

WiLLEs, Jußice^ — I entirely agree with my Lord as to 
the legal eftate, but my doubt is, what is become of the 
equitable ufe. Let us fee how the fa£ls ftand. The mo^ 
ney was paid by the father, but he died before any con- 
veyance, devifing as ftated in the cafe. Now, what was 
Ibc ancient uft ? Jt was to the heirs ex parte fatprnä. \ 

Z 4 do 
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178 1* ^^ ^^^ ^Rf^^i ^^^^ there is no difierence as to the dificrent 
. L * ^ heirs. When the queftion is between thofc of the pater- 
Goo d- ^^^ ^"^ tliofe of the maternal line, the law always gives 
niGHT the preference to the former. Aftet the father's death a 
againll conveyance was made to the widow and her heirs» in 
W&LLs: triift. So, the edate in her was not abfolute, but charged 
with the truft. Suppofe the fon, in his life-time» had 
called in the legal eilate, and become a purchafor, there 
is not a doubt, but, in that cafe, the paternal heirs would 
have fucceeded. ^ITiere having been na fuch conveyance 
to him, the legal eilate defcended to him from the mo» 
ther. But I think he took it clothed with the truft, and 
fubjeö to the ancient ufe. I do not fay he was a truftee 
for himfelf, but this ancient ufe remained uncontrolled» 
C 779 ^ and revived, as between the different heirs, on his death» 
no aft having been done to alter it. If, therefore, the 
queftion were to come before me in another court, I 
ihould decree a truft in tlie leffor of the plaintiff. But he 
certainly is entitled to tlie legal cftate» and that is enough 
here. 

AsHHURST, Juß'icey — ^We all agree, that, if there is a 
doubt as to the truft, the kffor of the plaintiff is entitled 
to the eftate in this court, and, tlierefore, it is not necef^ 
fary to give any opinion on the other point. But, as it 
has been moved, I will mention, that I am inclined to be 
of opinion, that the truft, as well as the legal eftate, ihall 
go to the heirs ^a; parte paternä. To fupport the contrary 
pofition, it muft be faid, that the fon took as truftee for 
himfelf and his paternal heirs, for I do not fee how the 
eftate ftiall open tor the heirs, if he was not himfelf a 
truftee. I never knew any cafe where the court held» 
when an eftate came by defcent, that the heir was a 
truftee ahhough the anceftor was not. The cafe in the 
Commm Pleas goes a great way to determine this quefp 
tion ; for it flicws, that, where the truft and legal ettates 
join, they ftiall both go according to the legal eftate, 

BuLLER, Jttflicc^ — I am entirely of the fame opinion 
with my Lord, and my brother Ashhurst, on botli 
points. On tlie firft, we are all agreed. As to the fe-r 
cond, it is obfeiTable, that no cafe has been cited, nor 
do I believe any ever exifted, where, in a court of equity» 
an heir of one fort has been determined to hold as truf- 
tee for an heir of the other fort. In a court of law, try 
the queftion by the principle ftated by Mr. Balt^ viz. that^ 
where two titles unite, the party Ihall be in of the beft. 
What is the better title here ? The clear fee-fimple eftate 
yhich defcended from the mother. I think there is a 
mi (lake in taking tl^e heirs on either fide into confidera- 
tion. They had no intereft during the life of the an- 
hefte fj the whole was in him. The only perfon to b^ 

^onfider^dl 
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confidercd is the anceftor, who was feifed in f«e both of 

the legal and equitable eftate. A cafe has been put, 

which does not in my opinion vary the queftion, viz. the Good- 

cafe of the fon's having called for a conveyance. How- right 

ever, as the mother died before he came of age, and fhe againft 

was not dlrefted to convey till then, that cafe does not Wells. 

apply. We are to take the fa£ls as they (land. To be fure, 

if he had taken the legal eftate by purchafe, the paternal 

heirs would have been entitled, but, ks he took it by de- 

fcent from his mother, (and the cafe would have been the 

fame if we fuppofe her to have lived beyond his age of £ ^80 ] 

21, and that he never called for a conveyance,) I think 

the truft was merged and gone. 

The Po/lea to be delivered to the plaintiff [f 166]. 

[t 166] T/Vf Price v. Langford^ B. 337. Crui/e EJay on Finest jlj^ 48. 
R. E.zW.i^M.i Sh(nv. 92. i SalL 



Clegg and Another againß Molyneux and Monday, 
Another. ^^J"*^- 

IN Michaelmas Term^ 21 Geo. 3. on Monday y the 13th O" trcfpafi 
of November^ Walker^ Serjeant, obtained a rule to fliew ^'^ ^1^?^*.^ 
caufe, why the Mafter's allocatur of the cofts taxed for the ^\q^ and dig. 
plaintiffs in this aftion fhould not be vacated, and why he ging up the 
ihould not tax the defendants their cofts on the Poflea. ^oil upon the 

The cafe had been argued in the beginning of laft p|acc in which, 
Hilary Term^ but I was not in court. It then ftood over and ^rj^ "^ 
till this day, it being underftood, that there was, for fome away ihe lame, 
time, a difference of opinion among the Judges. if thedefcnd- 

Lord Mansfield now ftated the cafe, and delivered *"' P*"^ 
the unanimous opinion of the court, to the following ef- and a^verdift 
feet. ... " found for 

Lord Mansfield, — ^This is an aftion of trefpafs quare the plaintiff, 
claufum fregit. The firft count ftates, that the defend- ^"^ ^•^*» da- 
ants broke and entered the clofe of the plaintiffs, and ]JJf|5*an"dfj^ 
the grafs of the plaintiffs there then growing, with their Judge doe» not 
feet, in walking, trod down, fpoiled and confumed, and certify, the 
dug up, and got, divers large quantities of turf, peat, plamtiff (hall 
fods, heath, ftones, foil, and earth, of the plaintiffs, iii ^^,\^ "halTdl! 
and upon the place in which, te'r. and took and carried mages. 
away the fame, and converted and difpofed of the fame 
to their own ufe. There is another count, upon a fimilar 
trefpafs, in another clofe. The defendants have pleaded 
the general iffue to the whole declaration^ and two fpecial 
pleas to the fecond count ; and, on the trial, a verditt has 
been found for the plaintiff«, on the general ifl'ue, with 
I /. damages, and for the defendants, on the fpecial pleas \ 
gnd the Judge hag pot certified. / The queftion, on tliis 

record| 
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1 78 1. tccord, i«, Whether the plaintiffii are intitled to any more 
l_ _ ^ cofts than damages under the ftatate of 22 & 23 Car. 2. 
Clegg ^^ 9' i '3Ö (^) -^ There is a puzzle and perplexity in the 
againft cafes on this part of the ftatate, and a jumble in the Re-> 
MoLY- ports ; and, as the queftion * is a general one, we thought 
NEux. It proper to confult all the Judges; and they ate all of 
* [ 7^1 ] opinion, that this cafe is within the ftatute, and that the 
plaintiffs ought to have no more cofts than danugcs. 
You will oblerve, that what has been called an mß^rtavit 
in tliis declaration^ is a mode, a qualiü«ati<ni, o# the in- 
jury done to the land. The trefpafs is laid to have been 
committed on the land by digging, (5V. and the »Aor-^ 
iavit as part of tlie fame ad ; and, on the trial of the 
iflue, the freehold certainly vnibt have coiAe in quefticHU 
This is clearly diftinguifliable from an afporta'wi oi per* 
fonal pTopertY where the freehold cannot cctne in qucf- 
tion, and which, therefore, is not within the a£b. Thus, 
after trees are cut do^vn, and, thereby, fevered from the 
freehold, if a trefpafler comes and carries them away» 
that cafe is not within the ftatute, becaufe the freehold 
cannot come in queition. Here it might. 

The rule made abfolute as to vacating the olhcatur of 
the plaintifii cofts Lt J^?]- 

(a) Or ß. 2. €. 5. § 149. Tolly, B. R. E. zj Ge$. 3. i TermRgf^ 

[t »^7] ^'^' Cotkerell v. Allanfon, 655,656. 
J. K. T. z% Gto. 3. (0* C^ttirill v. 



Monday, 
»d July. 

An infuraiice 
on a (hip and 
goods, — at 
and from A. 
toBf during 
her ftay and 
trade there, at 
and from 
thence to ber 
port or ports 
of difcharge 
in C. and at 
and from 
thence back 
to A, — is an 
0utir* contra^, 
and, if the 
lofs happen at 
any time after 
the commence- 
ment of the 
rifk, there 
ihall be no 
return offrt* 



Bermon /7^j/;2^ Woodbridge. 

/^N the firft day of this term. Let obtained a ruk to 
^^ (hew caufe, why there Ihould not be a new trial in 
this caufe, which had come on before Lord Mansfield^ 
at Guildhall^ at the Sittings after laft Eaßer Term, when 
thcjury found a verdift for the defendant. 

The cafe was this : It was an aäion on a policy of in- 
furance, on the French Ihip Le Paßole^ aiui her cargo, 
and the voyage was defcribed in the policy in the follow- 
ing words : — " At and from Honfleur, to the coaß ^ An- 
«*^ gola, during her ßay and trade there ^ at and from themct 
«* to her port or ports of difcharge in St. Domingo, and at 
** and from St. Domingo hack to Honfleur.'* — ^The claufe 
refpeämg the premium was as follows : — " Slaves valued 
« at 800 liv. tournois per head ; the fliip at 1450/. fter* 
« ling *, other goods, fife, as intereft may appear ; at a 
*« premium of ii/. per cent J* — ^The (hip failed to AngpU^ 
and, from thence, after ftaying fome time there, to the 
Wefl Indies. On her way from Angola^ Ihe put in at 
Cayenne on the coaft of America^ and from Cayenne went 
to MarthticOi confefledly out of the courfe to St. Domingo^ 
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The only witnefs called by; the counfel for the plaintifF, 
was the captain. He fwore, that, in purfuing thedireft _ 
courfe from Angola to 5/. Domingo, he muft have paffed Bermon 
clofe to Cayenne, but that his putting in there was unpre- againft 
meditated, and from neceffity : that his bow*fprit was Wood- 
broken on the paflage from Angola towards that place, by bridg«. 
the violence of the weather : his provifions, too, had nm 
(hort, although he had been originally fully viäualled, 
owing to an unufual and unexpected delay in watering 
on the coaft of Angola, and becaufe his voyage towards 
Cayenne had been protradled by the accident which had 
happened to his bow-fprit : that the lofs of time in wa- 
tering arofe from his being deprived of the afliftance of 
the crews of the Engljftj veflels, an accommodation which 
is conftantly given in time of peace, and which it had 
not been forefeen that he would be deprived of, as the 
hoftilities between the two nations had not taken place 
till after his departure from France : that, when he left 
Angola, he thought he had fufEcient provifions for the St. 
Domingo voyage \ for, notT;vuth(landing the delay there, he 
had enough to laft fix weeks, which was more than the 
ufual length of that voyage, though it fometimes lafts 
three months : that fome of his water-cafks were (laved 
on the way from Angola : that, when he left Angola, he- 
did not mean* to put in any where between that and St^ 
Domingo : that, when he was at Cayetine, he found it ne- 
ceflary to proceed from thence to Martinico, in order to 
get a fupply of provifions there, and that he might avoid 
the Engltjb privateers, which were very numerous in the 
courfe of the direct paflage to St. Domingo : that he meant 
to have purfued his voyage from Martinico to St, Domingo^ 
in order to take in his homeward-bound cargo of fuears 
there, according to his original deftination; but, that^ 
after he had been there a few days, an embargo was laid 
on, and continued for feven months, fo that it became 
neceflary for him to part with his cargo of negroes at 
that ifland, (which he did for a price of 3000/. fterling 
under what they would have fetched at &. Domingo,) and 
that he was obliged to take fugars in payment, no money« 
or good bills, being to be had : that, after the embargo 
was taken o(F, he lailed with the convoy for St. Domingo, 
but not to 5/. L0ouis, his intended port of difcharge, but 
to Cape Francois, a port in another part of the ifland, 
fuch being the general orders for the convoy : that, at the 
end of four days, hb fhip being a flow (ailor, he loft fight 
of the convoy, but ftill perfift^ for fome time in failing [ 783 1 
towards Cape Francois / till his officers reprefented to him, 
in the moft ureent manner, the danger of purfuing that 
courfe anv further, on account of me fwarms of priva- 
t^r^i which.wottld unavoidably fiU thole feas, as foon as 

it 
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I78l« ^^ fliould be known that Ihc convoy was gone by: that» 
l_ - - j_f on thefe reprefentations, he determined to alter his courfe, 
Bermon and ftrike into the direft way to Honßeur^ which he ac- 
againft cordingly did, and was failing towards that port when he 
Wood- was taken. To corroborate the teftimony of tlie captain, 
BRiPGE. befides reading his proteft» which was to the fame effcft 
with his evidence, a certificate from the diredlors of the 
colony of Cayenne and French Guiana was offered to be 
produced, Hating the motives which had induced him to 
put into that port. Lord Mansfield was clear, that this 
was not admiffible evidence for the plaintiff j but, having 
defircd to look at it, and having himfelf read it, he laid, 
as it had been offered on the part of the plaintiff, it might 
be read as evidence againfl him, and it was accordingly 
read, and was in thcfe words : — " We attefl, that the 
** faid captain touched here for *want of ivatery and that 
** it was not pollible for him to find, in this colony, pro- 
** vifions to be purchafed, of which he was much in 
** want." — This certificate, which mufl be taken to have 
been founded on the captain's own account at Cayenne^ 
his I^ordfhip thought inconfiftent with his evidence, bc- 
caufe it made no mention whatever of his bow-fprit hav- 
ing been broken. The defendant called no witneflcs; 
and Lord Mansfield left it to the jury, to confider whe- 
tlicr the deviation in the voyage from Angola to St. Do^ 
tningOf by putting in to Cayenne and going to Martini coj 
was wilful or necefTary. They were clearly of opinion, 
tliat it was not neceflary. Upon their declaring that opi- 
nion, as there was a count in the declaration for money 
had and received, the counfel for the plaintiff contended, 
that the voyage infured ought to be confidered as coni- 
pofed of three diflindl parts, or voyages; v/s. i. From 
Honßeur to Angola ; 2. From Angola to 5/. Doniingo ; 
3. From St. Dowingo to Honf.jur ; and that, as the voy- 
age from St, Domingo to Honßeur had never commenced, 
the premium ought to be apportioned, and a return made 
of that part which was paid to infure the rifk from 5/. 
Domingo to Honßeur. Lord Mansfield took the opinion 
of the jury alfo upon that point, and they were clear 
there ought to be no return. Next day, however, his 
r o -y Lordfliip faid, he had turned that queftion in his mind, 
^ I ^ '^ and entertained fome doubts upon it, and, as it was a 
queflion of law, defired Lee to move for a new trial upon 
that ground. The motion was made on both grounds, 
viz, I. On the queflion of faft, whether the deviation 
was wilful ; , 2. On the queftion of law, whether, fuppof- 
ing it wilful, there ought to be a return of premium. 

On Saturday y the 30th of June^ the cafe was argued, 
by Lecy Hoivorth^ and Douglas ^ for the plaintiff; and the 
Aitqrney Qeueraly Dunningy and Bowery for the defendant. 

II la 
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In fupport of the verdift, it was infifted, i; On the 178 1, 
firft point, that the certificate produced, entirely difcre- ^ _ , y 
dited the captain, and that it was manifeft he muft have Bermon 
failed from Angola with the intent of going to try the againÄ 
market at Martinico : for it could not be believed, that he Wood- 
had fet fail on a voyage which might laft, according to bridüb. 
his own account, for three months, with provifions only 
for fix weeks : That this was a mere queftion of fa£l and 
credit, and properly left to the jury, and their judgment 
upon it ought to be conclufive. 2. On the fecond point, 
it was contended, that the defcription in the policy wa* 
of one entire voyage, and one entire rifle, and that, in 
fuch cafes, no return is ever to be made after the rifle has 
once commenced. That this had been decided in a va- 
riety of cafes, but, particularly, in Tyrie v- Fletcher (a) 
tt 168], and Loraine v. Toml'mfon {b), — In Tyrie v. Fletcher^ 
the policy was upon the fhip the Ifahellay " At and from 
•* London to any port or place, where or whatfoever, for 
** tivelve months y from the 19th of Auguß 1776, to the 
<< 19th of Auguß 1777, both days included, valued at 
<* 1000/- for account of A. B. the mafter, and others 
•* that may be concerned with him, at 9/. per cent, war- 
** ranted free from captures and feizures by the Ameri" 
** cansy and the confequences of any attempts thereof." 
The fhip was taken by an American privateer, on the X3th 
of OJlober 1776, and the plaintiff brought his aftion for 
a return of pi-emiunif in the proportion of ten-twelfths of 
the whole, the rifle having ceafed before the expiration 
of the fecond of the twelve months. The caufe was tried 
before l-.ord Mansfield, at Guildhall^ and a vcrdicl found, 
by confent, for the plaintifi', in order to take the opinion 
of the court, whether there ought to be an apportion- 
ment and return of premium ; if there ought not, a non- 
fult to be entered. The cafe was fclemnly argued, and [ 785 J 
the cafes of Stevenßn v. Snow (r), and Bond v. Nult {d)y 
relied on, by the counfel for the plaintiff. But the court 
were clearly of opinion, that there ought to be no return ; 
that the cafe was fimilar to an infurance upon a life for 
a year, with an exception of death by fuicide, where, if 
the life infured is put an end to by fuicide within the 
year, there never is any return of premium ; tliat the con- 
tract was entire, and, when fo, whether for a fpecified 
time, or for a voyage, there fhall be no apportionment 
nor return, if the rilk has once commenced ; and that the 
opinion of the court, in Stevenßn v. Snoiu^ and Bond v. 
Nutty went upon there being two dillin£l rifles £1], which 

there 

(a) B. R.E. 17 Geo. 3. (d) B, R. £. 17 (Jco. 3. yi/^r, p. 

it 168] Since reported, Cfi^/. 666. 367. Note, ccL i. 

\b) H. 21 Geo. 3. fupra^ p. 5^3. [i] In Bend v. N:itt, the reafonin^ 

. (r) B. R. M. 2 Geo. 3. 3 Burr, of the court went upon there being a* 
1237. I Blackft. 315. 218. divifihlc.riik, or two riiks Wiitcd ijithc 

fame 
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there certainly were in thofe cafes, but not in this« tit 
^ the prefeiit cale, if the paittes had chofen to do fo, they 

'Behmon figf^t have made three infurances in one policy, by di* 
aeainft viding the voyage into three diftina part* and rifks«. 
Wood- There is no long iroyage where that may not be donei 
saiDoi. But this contraft is not fo. It is on a voyage from Hon* 
fieur back to the fame port, by Angola axid &. Dofmng9* 
Many of the policies on our Estft India voyages run in the 
fame way, and there is never any return of premium on 
them, in whatever part of the vopge the lofs happens« 
The difficulty of apportioning the premium is infurmount-» 
able. The rifle varies every day, and hour, in time of 
war ; and it is impoffible to afceruin how much fliall be 
appropriated to each different part« The premium is men* 
tioned in the grofs — 1 1/. per cent.^^on the whole voyage %, 
not in fcparate diftinft fums for different parts of it.— 
Dunning faid, he had advifed the zGtion in the cafe of 
Tyrie v. Fletcher^ having then an idea, that Sievettfon v* 
Sfww had been decided on the broad ground, that there 
fhould be a return in all cafes where the rilk could be 
afcertained to have ceafed before the end of the voyage 
infured ; but that, on the argument of Tyrie v. Fletcher^ it 
came out, clearly, that the judgment in Stevenfiu v. S/wtcl 
had gone upon the ground of there being two voyages. 

For the plaintiff, it was contended, i. ^Fhat the certi« 
ficate produced was not at all inconfiilent, or incompa« 
t 785 2 tible, with the captain's evidence. It did not follow, be- 
caufe the reafon of want of water was there dated for 
his putting into Cayenne^ that he had not alfo other rea«» 
fons for adopting that meafure. The captain alone was 
examined. He fpoke to fadls and motives within his own 
knowledge ; and the jury could not difbelieve him, with« 
out imputing perjury to him, which they had no right to 
do in a cafe where there was no incongruity in his evi- 
dence, and he was not contradiäed, nor his credit im- 
peached, by any other witnefs. The verdiÄ was founded 
in part upon his evidence \ for, as he was the only wit- 
nefs on cither fide, the fafi of the fuppofed deviation 
could only be gathered from what lie fwore \ and, if one 
part of his teftimony was to be adopted, the whole ought« 
If an affidavit, or an anfwer in Chancery^ is read in evi- 
dence, it cannot be mutilated, and part received and part 
fejeAed ; but the whole muft be taken together. 2. As 
to the return of premium^ it is certainly moft reafonable» 
that there (hould be nothing paid for that part of a voy- 
age^ in which no rifle is run by the underwriter« This 
feems to follow from the very nature of a contraft of 

mere 

6me polky ; but I brieve no queftion cafe, had tendered the nvhok premium^ 
wa3 agitated in court about a return and it was taken oat of court by the 
of premum j to the defendant, in thai pUuntiff befor; the (rial. 



IN THE TWENTTJFIRST YEAR OF GEORGE HI. 78« 

mere iademnity, which a policy of infurance is ; and, in 

SUvenfrfi V. Sn9Wf the determination went upon that ge- 

Herai principle, not merelj on there being two voyages, fie r mom 
The cafes of 3jrie v. Fletcher^ and Ij9raiw v. Thomlmfon^ againft 
were upon time; and, in fuch cafes, the reafon why Wood- 
there (hall be no return, is, that^ from the nature of brioox.« 
the thing, it is impoflihle to afcertain the degree of riik 
in the different portions of the time infured. But, where 
the infurance is upon a voyage, confiding of different 
parts, from poit to port, there is nothing fo eafy, becaufe 
the refpedive frtamumu for the voyage between all the 
4iifferent ports meiuioned in the policy are always known 
and fettled. If there were any thing in the fuppofed 
4lifficulty of apportioning the premium in time of war, it 
ought to be confidered, that the war had not commenced 
when this contraä was entered into. But, if it were 
sieceflary for the plaintiff to (hew, that, by the very words 
of the policy, there were three different voyages infured» 
iurely they are as diftinäly marked out here, as the two 
were in Stevenfm v. Smw. The words ^ at andjrom^ are 
repeated three times, which would have been unneceflary» 
if out entire voyage, and one entire contraä, had been in 
contemplation. In fiiort, the form of ezpre(fion here is 
fully as defcriptive of feveral fucceflive vo]rages, as the 
words of the policy were in Sttoet^on v. Snow^ and indeed 
much more fo, if thej were as (lated in Mr. Jußict 
Blackstone's report ot the cafe \ for, according to him, t 787 ]; 
the words of that policy run, ^ WarranUi U d^rt wkb 
«* convoy for the voymge (a)" not as ftated by Sir Tames 
Burrow, ** Warranted to depart with convoy from rortlJ* 
^ moudi for the voyage (b)/* In all cafes where there is 
an infurance on an outward-bound voyage, and alfo on 
the homeward-bound voyage from the ultimate port at 
which the homeward-bound cargo is to be taken in^ 
though in the fame policy, the divifion into two voyages^ 
and two rifks, is obvious and natural \ infomuch that, by 
ihe French ordinance of x08i, which is, in fome mea- 
fure, a digeft of the general law of merchants lelative to 
maritime caufes, it is expre(sly provided, that a fixed pro- 
portion of the premium (hall bie returned, if the home* 
ward^bound voyage never commence. <^ Si faffurance eß 
•* faite fur marchandifes pour V aller Ö* le retour^ et que le 
** vaiffeau, etant au liru de fa deflination, il ne fe faffe 
** point de retour^ Fajfureur fera tenu de rendre le tiers dt, 
•* la prime f iil tij a ßipulation contraire {c)/* There, too^ 
the words are, *« affurance pour taller Isf le retour^* arc 
much lefs exprelfive of a divifible rifle, than thofe ufed in 
(he prefent policy. — Lee mentioned a cafe of Scott isf 

others 

{a) I Blackß. 3 rj. (r) OrdonM. de la Mar. 1681. Art. 6* 

\i) 3 Burr. 1237. 
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I78r. ^/^^rx V. Rae^ tried before Lord Mansfield^ at Ctnldhat/^ 

\ - - J as direftly in point. The infurancc, there, wai, " at and 

Bermon " from Gretmda to Boflon^ in New England^ and from 

againft '* thence back to Grenada and London^ The (hip failed 

Wood- from Grenada to Boßon^ and from thence to Gold/borough^ in 

& R I D Q £ . ^^^^ England f and from Gold/borough^ diredUy to London^ and 

Lord Mansfield held, that the contract was capable of 

being fevered,, that there ought to be a return of premium^ 

proportioned to the rilk from Gold/borough back to Grenada, 

and from thence to Lmdon^ and that this proportion might 

be afcertained, and had been proved by a witnefs to amount 

to 3/. per r^»///. [i]. — Ho^uorth ftated, that in the cafe of 

f 78S J Lavahre v. Walter (/i), the under-writcrs were fo well 

fatisfied that the rilk might be apportioned, that they had 

Toluntarily made a return oi premium. 

Lord Mansfield faid, the reafon why he had deßred the 
motion to be made on the point concerning the return of 
premhtmy and why he (houfd now direft that the cafe 
iliould fland over till the court fhould confider of their 
opinion, was, that, in all mercantile tranfadiions, it is 
infinitely more important that the law fhould be certain 
and uniform, than that, at firll, it Ihould be one way or 
the other. 

This day, his Ix)rdfliip delivered the opinion of tlic 
court, to the following effeft : 

Lord Mansfield, — ^The motion for a new trial in this 
cafe, is made upon two grounds: i. That the verdict is 
againft evidence : 2. That there ought to be a return of 
premium for the voyage from St, Domingo to Honfleur. — 
I. There was but one witnefs examined, — the captain,— 
and he did give evidence, that he was forced to go into 
Cayenne and Martinivo on account of the breaking of his 
bow-fprit, and the deficiency of provifions, and averred^ 
tJiat the whole was occafioned by inevitable neceffity. If 
this was true, there was no deviation in point of law \ but 
there were many fufpicious circumftances in his evidence ; 
and the jury cxprefsly found, on the fpecific queftion being 
put to them, that his going out of the direft courfe was 
wilful, not neceflary. They thought, that, when he failed 
from Angolüy he did not intend to go to 5/. Domingo^ but 
meant to try the Martinico market, it is faid, that, as the 

cafe 

[i] Nobody at the bar recolle£led on or before the ift of Auguß ijjzi 
ihis cafe. Lee cited what Lord Matt/- fo that, according to the original con- 
/e/d faid, from a note taken on the traift, and indcpendant of the agree- 
back of the brief tai Guildhall, by Mr. ments mentioned infra, p. 790. there 
Thorejlty, who was attorney for one of were two rifles, 'vi^, one abfolnre, from 
the paitics, and who has favoured me Grenada to Bojhn and back to Grenada^ 
with the perufal of the brief, from and another conditional, 'vitl, from 
which it appears, that there was a Grenada to London, in like manner as 
warranty in the policy, that the (hip in the cafe of ^c»</ v. Nutt. 
ihould depart /rp« Grenada for Lond^nt [a) M. 20 Geo. 3. ßpra, /. aS^» 
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tkft tcfts entirely on his evidence, you muft take it altoge- 
ther, and believe the whole ; but though the whole of an 
djffldavii, or anfwer, muft be read, if any part is, yet you Bermon 
need not believe all equally. You may believe what makes againil 
s^gainft his point who fwears, without believing what Wood- 
ttiakes for it It was an extraordinary circumftance, that bridgt. 
die flxip fliould be fo foon in want of water, and a very 
fufpicious one, that (he fhould fall fhort of provifions. How 
came the captain to fct out onfuch a voyage fo fcantily 
provided ? Then, there was a piece of evidence, which, 
diough not admiffible fir the plaintiff was very ftrong 
againfl him. That was the certificate, which was obtain- 
ed out of the regular courfe of bufinefs, and manifellly in- 
tended to be a juftification ; and yet mentions notliing of 
the lofs of the bow-fprit, which the captain ftated, on his 
examination, as his principal reafon for going to Cayenne. 
There are alfo other ftrong circumftances. But, if this point 
^as doubtful, who but the jury were to decide upon it ? [ 789 3 
No new evidence is pretended. It is not pretended, that 
the plaintiff has any of the crew to produce, to explain, or 
corroborate, the captain's teftimony. If we were to grant 
a new trial, on the ground of the verdift being againft evi- 
dence, it would be fending the caufe back to a jury, with 
an' intimation that they ought to believe the captain. We 
are all, therefore, againft granting a new trial on this 
ground. — 2. If, however, the plaintiff fhould fucceed on 
the fecond point, the determination would virtually allow 
him a new trial on the whole of the caufe, becaufe no 
fpecial cafe was rcfcrved. But, on the fulleft confideration, 
and after looking into all the cafes, (though my opinion 
has flu£tuated^) we are, now, all clearly of opinion, that 
diere ought not to be any return. The queftion depends 
upon this : Whether the policy contains one entire rifk on 
one voyage, or whether it is to be fplit into fix different 
xilks ? for, by fplitting the words, and taking " a/" and 
^^ from^^ feparately, it will make fix ; viz. i. At Honfleur ^ 
a« From Honfleur to Angola; 3. At Angola^ \^c. The 
principles are clear. Where the riik has never begun, 
there muft be a return of premium ; and, if the vopges, 
in this cafe, are diftinft, the rifle from St. Domingo to Hon-- 

ßeur never began. On the other hand^ If the rilk has once 
begun, you cannot fever it, antl apportion the premium. In 
an infurance upon a life, with the common exceptions of 
futcide, and the hands of juftice, if tlic party commit 

' fuicide, or is executed, in twcntv-foar hours, there fhall 
be no return. The cafe is the fame, if a voyage infured 
if once begun. Is this one entire rilk ? Tlie infured and 
infurers confider the premium as an entire fum for the 
whole, without divifion : It is cltimated on tlie .whole at 
II percent And, which is extremely niateriul, there is 
Vol. V^ a a iio 
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1 78 1. nowhere any contingency, at any period, out or bom^ 
\_ - - J mentioned in the pohcy, which happening, or not happen- 

Bermon ing, is to put an end to the infuraijcc. The argument 
Rgainll muft be, that, if the ftiip had been taken between Roiifleur 

Wood- j^id Angola^ tlierc muil have been a x^turn. By an implied 

«RIDGE, warranty, every fhip muil be fea^worthy when fhe iirft 
fails on the voyage infured, but Ihe need not continue fo 
throughout the voyage ; fo that, if this is one entire voyage, 
if the ihip was fea-worthy when flie left Honfleury the 
under-vTiters would have been liable tliough {he had not 
been fo at Angola^ lie. ; but, af:cording to the conftruction, 
contended for on the part of the plaintiff, fhe njufl have 
been fea-worthy, not only at her departure from Hcfifleufp 

L 79^ J but alfo when fhe failed from Angola^ and when fhe failed 
from St. Domingo. The cafes of Steven/on v. Sfww^ and 
BottJv. Nu/tf were quite different from this. They de- 
pended upon this 'y that there was a contingency fpecified 
in the policy, upon the not happening of which the infur- 
. 7i}\CQ would ceafc. In Sttvenfon v. Sncwy it depended on 
the contingency of the fliip tailing with convoy from Port/' 
moiithi whether there (liould be an infurance from that 
place. This neceia'arily divided the riik, and made twa 
voyages. In Bond v. A"////, it was held, that there were 
two rilks, upon the fame principle. ** At Jamaica^* wa» 
one. The other, viz. the rilk ^^ from Jatnaica^^ depended 
on the contingency of the fhip having failed on or before thi 
firß of Atigitfl : That was a condition precedent to the in-. 
I'urancc on the vovüge from Jamaica to London, The two 
cafes of Tyrie v. Fletcher ^ and Loraine v. Thomlinfon^ are 
very itixnig, for, if you could apportion the preinium iu 
any c;\fc, it would be in infurances on time. Therefore, 
on very full conlidcration, we think this one entire rifk^ 
one voyage \ and tliat there can be no return oi premium. 

The rule difcharged [f 169J- 

Ait.r Lord Mansfield had delivered the opinion of the 
ciDurt, as abuve, he faid he had forgot to mention the cafe 
of Scott V. Rill' ; that he had no recolleftion of it, but that 
it appeared from the brief, which Lee had brought into 
court, that there had been a ne\v agreement with tlie under- 
writers, that the ihip might go to (Joldjborough : that he 
muft have looked upon that as a new voyage. Lee took 
notice, that there were two agreements; one, that the 
fliip fliould load at Goldßoroughy to which the defendant 
hiid acceded ; another, that fhe fhould come directly from 
that port to J ondon without returning to Grenada^ to which 
ilij deft iuiai.r!;ad not acceded j but Lord Mansmf.ld faid, 
thefirft agreement was fufhcient tofupport the determination. 

[f 169] Vide rlaniamcur v. Staples, R. E. 25 Geo. 3. Gale V. Mad'eiK ^ 
S. R. M. 22 Geo. 3. Meyer v. Grcgjhn, g. £. 25 Geo, 3. 
ß.R.£^ 2^ Geo, 3. Lsfig \. AUom, U, 
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1781. 
The King azainß Goügh. Tucfday, 

^ 3d July. 

'T'HE defendant was tried before Perryn, Baron^ at the Perjury being 
^ Spring Aflizea, in 1777, 2X Gloucejlery on an indidl- committed 10 
ment for perjury. The indiftmcnt was found by^the grand ^^^ hooth- 
jury for the county of Glouceßtr. It dated, that, on the Ij^^'';J^ffi!' 
trial of an action brought in the King's Benc/j, in which the thecHylf 
venue was in the county of Glouceßery between Lord t>uc'te Giouctfler, 
and Doöor Bofworth^ at the aflizes hoklcn at Gloucc/fer for ^'^'^'i i« a 
the faid county of Glouceßtr ^ the defendant was produced as ^"J!"'^ '" '^" 
a witnefs, and falfely, wilfully, corruptly, and maliciou fly ^^/j^'i °"jjj^^j^^, 
did, among other things, depofe in fubftance as follows, before a jury 
tsfci whereas in truth, is'c. and fo the jurors, aforefaid, o^* «'^e ecuny 
iSfc. fay that the defendant, life, at the faid aflizes held ^' jf'T ' ^^^ 
at the faid city of Glouceßsr^ in his evidence, committed ',,"3' be^^^und 
falfe, wilful, and corrupt perjury. Then another adT: of and tried by 
perjury was laid on the fame occafion, and at the fame time juries of the 
and place. The record then dated, after the appearance of J^ounty at 
the defendant, and a plea of not guilty, that the IheritF of T^^f,l'7!« J^ 
the fata county of Gloucßer was commanded to lummon a by chaitcr, 
jury of the laid county of Glouceßer^ for the next aflizes authoriie the 
and general feflion of oyer and terminer to be holden for ^"-^^ ofcrimeg 
the faid county of Glouceßevy and that, thereupon, fuch c'"un°ty where 
proceedings were had, that, at the aflizes and general they were 
iefliion of oyer and terminer holden at Ghuceßer^ for the commited. 
faid county of Ghuceßer^ on the 12th of March^ 17 Geo. 3. — A. new trial 
a jury impannclled and returned by the (heiiif of the faid *;J^ ^^ g«ant- 
county of Glouceßer^ was. chofen, tried, and iworn to try befine judg- 
the prifoner. ment. 

Upon the trial, a fpecial verdict was found, which dated : 
1. A charter to the burgcfl^cs of Glouceßer in the firft year of 
Ric. 3. whereby that King granted to them, and tlicir fuc- 
ceflbrs, that the town of Glouceßer (hould be " unus integer 
comitatus per fe corporatus^ dßinßusy et penitus feparatus^ a 
dißo comitatu Glouceftrienfi, in perpetuum^ et non parctllum 
tpftus comitatus Giouceftricnfis ; . ^/ quod idem comitatus ftc 
torporatus^ et a diElo comitatu Gloucefl.rienfi dißinclus et fepa* 
ratusy comitatus ville Gloucellric pro perpetuo mminetur i 
falvis tarnen et refervatis nobis, et hoeredibus noflris, quod . 
juftitiarij ad aOTizas in comitatu Glouceßrienß capiendas 
aflignandi, juftitiarij ad goal am in comitatu Glouceßrienß [ '^oa 1 
liberandum affignandi, ncc non juftitiarij ad pacem in 
diäo comitatu Glouceßrienß confervandam aflignandi, in 
tcnendas feflioncs fuas, ac etiam vicecomites comitatus 
noftri Gloucßrienßsy in tenendos comitatus fuos, liberS 
pofliint, et eorum quilibet poflTit, ingredi villam pradieiam^ 
et eafdem feflioncs et comitatus tenere de quibufcun(juc 
tcbud et materijs extra diclum comitatum ville Glouceftrle et 

A a 2 infra 
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I 78 1. ''i/'*^ comitatum Glouccftricnfcm cmergcntibus, Hcut ante 

. _ * ^ hx»c tempora tcncre confucvcnxnt, prefenti conceffione 

The Ki N G nollra in aliquo non obftante." The charter then declared, 

againll that the bainfFs of the town of Gloiiceßer fliould be flieriffi 
GovGH. of the county of the town; that they fliould hold county 
courts from month to month \ that they fliould excrcifc aU 
the fame powers, \sfc. belonging to the oflice of flierilF, 
within the limits of the town, as other flierifFs exercife in 
their bailiwicks •, that all writs, fcfr. which would have 
been dircftcd to the flieriiF of the county, if the town had 
not been made a county in itfclf, fliould be direäed to 
them ; and that no other flierifF or his bailiffs fliould enter 
the town to do any thing belonging to the office of a 
flicriff, except the flieriff'of the county oiGloucefter to hold 
his county courts as aforefaid: 2. That this charter had 
been accepted : 3. That it had been confirmed by a charter 
of 5 Hen, 7. and declared to be by authority of parliament: 
4. A charter in the 33d year of Hen. 8. under the privy 
fcal, and declared to be by the authority of parliament ^ whereby 
Hen. 8. incorporated the burgefles of Glouceßer^ by the 
name of the mayor and burgefles of the city of Glouceßcr^ 
and city of the county of Glouceßer^ and made it a city, and 
confirmed to the faid city tlie former ' grants making it a 
county in itfelf : 5. That this charter was accepted: 6. A 
charter in the 24th year of Car. 2. confirming all former 
privileges contained in prior charters which had been fur- 
rendered i and containing a claufe in efieft the fame and 
nearly in the fame words with that above fet forth from the 
charter of Ric. 3. : 7. That this charter of Car. 1. was ac* 
ccpted : 8. That, during all the time aforefaid, commiflions 
of A^^ Priujf aflizc, oyer and terminer, and general goal 
delivery, had been, from time to time, granted to divers 
jultices, to hear and determine, try and adjudge upon, the 
feveral matters and things to fuch commiflions belonging, 
and arifing in the fiid city of Gkuceßery and to deliver the 
gaols of the faid city ; and that other, and feparate, com- 

C 793 J mifllons, of the fame fort, had, from time to time, during 
all the time aforefaid, been granted to divers juftices, to 
try and determine, l^c. upon the feveral matters and things 
to fuch lafl-mentioned commiflions belonging, and arifing 
in the faid county of Glouceßer^ and to deliver die goals of 
the faid county : 9. That the commiffions both for the city 
and the county, had been executed at a place in the faid city 
cf Glouceßer called the Boot}>hall : i o. That, during all the 
time aforefaid, the jurors for the city had enquired and-made 
prcfentment of fuch matters and things belonging and givei^ 
in charge to the jurors for the city, and arifing in the faid 
city of Glouceßer in the faid place called the BootL^hall^ 
and that fuch matters and things fo prefented by the faid 
jurors, when tried, had been tried by a jury of the faid city 

of 
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c{ Ghuceßer : 11. That the grand and petty juries for the 178 1. 
coufUy had excrcifed the fame jurifdiöion as to matters 1 L^ j 
anfing within the county: 12. That, during all the time xhc King 
aforefaid, the feffions of the peace for the county had againft 
been held in the BootMa// : 13. That the iflue in the in- Cough. 
diftment mentioned had been tried by a jurv of the cotdnty 
in the Booth^haJl: 14. That the defendant, being then and 
there fworn, did upon his oath^ in the faid place called the 
BoUh'hally commit wilful and corrupt perjury, in the 
feveral matters charged in the indidmeat. 

The objc6kion to this indiftment was, that the offence 
had been committed within the county of the ctt% and that 
the juries of the county at large had no jurifdiAion to find 
or try an indiftment for any crime not committed in the 
county at large. 

It came on to be argued, on Wednefday^tiit 23d of May y by 
Bear croft y for the profccution, znd Ba/divinf for the defendant. 

The court direfted Baldwin to begin. 

He faid, the. general pofition was clear, that offenders 
can only be indiäed and tried by juries of that county in 
which the offence was committed. This nicety was for 
merly carried fo far, that, till the ftatute of EJw. 6. (a), 
if a perfon received a mortal wound in one county, and 
died in another, the crime could not be tried in either ; 
2 Hale's PI. Cr. 163. 2 Hawk. 220. § 34, 35, 36. 
4 Biackjl. Comm. 303. Stedmatfs Cafe^ Cro. EL 137. Ri^ L 794 J 
chard Thomases Cafej ibid, (in which, the indiöment be- 
ing, that the defendant at the caftle of Lincoln falfcly de- 
pofedy without (hewing in what county, he was difcharged,) 
& I Salk. 288. Such being the general principle, the counfel 
for the profccutor muft endeavour to diftinguifh this cafe, 
by fome of the claufes in the charters found by the fpecial 
verdift. They will probably rely on the claufe in the 
charter of Ric. 3. But, by that claufe, the juftices for 
the county at large are only authorifed to enter into the 
town, and to enquire of things there which had arifen out 
of the county of the town. The true meaning of this 
charter was, to give the ufe of the Booth^hall to the Judges 
and juries for the county at large, and to authorife their 
proceedings there, relative to matters within their jurif- 
didion. At the Old Bailey^ which is within the city of 
London, juries for the county of Middlefex fit to try offences 
committed in that county; but, when perjury has been 
committed there on a trial before a Middlefex jury, fuch 
perjury is never tried by a jury of the county of Middltfix, 
but by one of the city of London. In die celebrated cafe of 
Elizabeth Canningy after a profecutioi^t the Old Bailey for 

a crime 

(a) 2 £ff 3 Ed<w. 6. c. 24. Ftdi I Hawk. PL Ct. c. 31. $ 15. 
Aa 3 
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j^jjl^ a crime committed in Middiefexy the indiäment of the 
I { _ J witncflcs for perjury was laid in the city. In like manner^ 
'i he King o" a ^f»^^ ^^ ^^^ '" Weßminßer'ball^ from Torhfiire for 
a^ainll example, though the caufc is tried by a Torkßire jury, if 
^fO u Ü H, perjury he committed by a witnefs, he muft be indiäed and 
tried by a Middlefex jury. In 2 Hcwk. c. 5. § 19. ^rhere 
this cafe of Ghi:ce/}er is mentioned, and in the authorities 
thcvc cited, all that is meant is, that juries of the county 
fitting in the city may find and try offences committed in 
the county. The. cafe in Pcpham 16. (alfo reported in 
Andcrfon 29 1.) which will probably, be mentioned on the 
other fide, feems to be in favour of the defendant, for the 
decifion only was, that the juftices of afiize and goal de- 
livery might fit in the city for things which happened within 
the county •, and, in a note at the end of the cafe, it it 
4aid, that, by the commiffion for the county, a thing which 
happens in tlie town cannot be determined, albeit it be 
felony committed in the hall during the felBons (a). Con- 
[ 795 ] iidcrablc pains have been taken to enquire if there is any 
precedent, or inftance, in the city of Glcmceßer^ like the 
prefent cafe, and none has been found. No mconvciiience 
will arife, if tlie court fhould hold, that this indi^bnent 
cannot be fupported, becaiife the verdiä dates, that there 
are grand juries in the city, who may find ofiences com- 
mitted in the BoziMaiL 

Bearcrofij for the profecution, argued, that the perjury 
having been committed on the trial of a connty caufc, 
it mult of neceifity be taken, that, at that time, the fpot 
where the offence took place was part of the county 
at large, it is no uncommon thing for the fame Ipot to 
be confidered, for different purpofes, as being within dif* 
fcrcnt jurifdi£lions. The fpace between the high and low 
vatcr marks, when dry, is within the jurifdi£tion of the 
llicriff', but when it is overflowed, the fheriff and Ad-. 
miralty have divifum imperium over it [i]. Before the 
charter of Ric. 3. this fpot was clearly part of the county 
at large. By the ftatute of 6 Ric. 2. r. 5. the juftices of 
affize and goal delivery are to fit in the county towns 
of the different counties j by 13 Ednv. i. c. 30. trials 
at Nift Prius are to be held before the Judges of Affize ; 
and the authority of the Judge at N^i Prius is by the 
commiffion of Affize, as is laid down by Lord Holt, 
Salk. 454 [fiTo]. By giving authority to the Juftices 
for the county at large, to try county caufes within 
the limits of the town, the charter of Ric. 3. made 
the place where they fat part of the county at lai^ 

for 

(^) Popb, 17. [f 170] 3 Blackß. Comm. 60. 

[ll Fidc^ Co. lo/t 
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for that purpcFfc. The. trial on which the perjury was I "^8 1. 
committed was at Nifi Prius. The whole proceedings \ _ _ j 
were void, unlefs the Booth-hall be * confidcrcd as being, ^ho King 
at that time, part of the county. All the Judges agninll 
in Queen Elizabeth*^ time, in the cafe reported by Popham^ Gouca. 
agreed, that they might fit in the city for county caufes, 
and that the king might, in making a feparate county, 
fave and except part of the jurifdirfion within it which 
the county from which it was taken had in it before. 
By tlie faving in the charter of Ric. 3. all that appertains 
to, and is connefted with, the execution of commifnons 
for the county is neccflarily faved. It is true, that a 
felony committed in the hall during the adizes for the 
county, mull be tried in the city, hecaufe fuch offence 
is entirely unconneded with the execution of the com- [ 796 ] 
miffioners for the county. The cafe in Popham is more 
materially reported by Anderfon^ and he ftaies, that the 
Judges were of opinion, that it was the intent of the 
charter, that the town of Glouceßer Ihould continue, for 
the purpofcs mentioned in the exception, to be part of 
the county at large. It may be true, that indiöments 
fot" perjury before Middlefex juries, at the Old Bailey^ are 
laid and tried in London^ but no inference can be drawn 
from thence with regard to Glouceßer. There may be 
fomc particular provifions for that purpofe in the charters of 
London^ which charters are confirmed by a£t of parlia-^ 
ment. Perhaps the profecution, in the prefent cafe, might 
be in either county, in point of law, the Booth^hall was, 
9t the time, in the county at large, and, in point of 
fa£l, and local fituation, in the county of the city, and, 
therefore, the offence might be faid to have been com- 
mitted either in the one or other. 

Lord Mansfield, — It feems to mc, as at prefent ad- 
Tifed, to be the better opinion, that the crime might be 
laid in either county ; but the queflion now before U3 
is. Whether it could be laid in the county at large. The 
doubt before the Judges, in the cafe in Pophaniy was as 
Mr. Baldwin ftates it, (viz. whether the Judges could 
fit in the city to try matters arlfing in the county at large.) 
But it is material to fee how it was folved. In the time 
of Ric 3. the town was part of the county at large. 
By his charter it was made a diftinö county, but -with 
an exception, that the Judges for the county at largo 
might ftill try caufes there. The King cannot by his 
charter give Judges a power to try in one county of- 
fences committed in another. That was admitted in 
the cafe before the Judges as reported by Anderfon. 
But, it was anfwered, that he had continued the city 
9f part of the county at large. If this is fo, the 

caufe 
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1 78 1. caufc in which the perjury was committed^ was tried 

' ^ Z _ J in the county at large, and the witnefs was examined, 

I'he King and the crime committed, in the county at large. This 

aguinll diftinguiflies the prefent cafe from that of the O/d Bai/iy^ 

GüüGH. which ftruck me ftrongly at firft. The city of LonAm 
has many charters and cuftoms confirmed by a£l of par- 
liament, and the cuftom of trying offences committed in 
Middlefex^ at the Old Bailey^ has probably been confirmed 
by aö of parliament 5 for otherwife it would be void. 

[ 797 ] WiLLEs, Jtijliccyli it had not been for the cafe of 

the Old Bailey^ I lliould have had no doubt } but, with 
regard to that, there is no occafion to fuppofe a grant 
or cuflom coniirmcd by aft of parliament, becaufe the 
whole court feems to think, that the indiä,ment may be 
laid either way, and, at the Old Bailey^ the ufage has 
been, to lay the Indictment in the city. 

AsHHUKST, Jujliccy — No argument can be drawn from 
the praftice at the Old Bailey^ unlefs we knew more 
cxaöly how the cafe (lands; there may be an a£l of 
parliament enabling the Judges to try matters there, 
which arife in the county, of Aliddlefex. Here, I think, 
the indiftment would have been good either way. The 
King cannot, without an aft of parliament, give the 
Judges a power to try in one county, fafts anfing in 
another. Therefore, the meaning of the charter muft 
have been to continue the town as part of the county at 
large for the purpofe of trying county caufes. 

BuLLER, Jußice^ — I am of. the fame opinion. There ia 
no way of fupporting the judicial proceedings at Gloucefler^ 
from the time of Ric, 3. but by confidering them as 
having been had in the county at large ; becaufe I take 
the law to be clearly as my Lord and my brothers havo 
ftatcd it. We have no authority to compel a jury to 
come, or to adminiflcr an oath, out of the county where 
the matter arifes. Therefore, the meaning of the charter 
muft have been, to leave the place as part of the county 
at large. I am very ftrongly inclined to think the in- 
diömcnt might be laid in either, but, if there is a dif- 
ference, I think this the moft proper way [c:>]. 

The defcnd!int was this day brought up for judgment, 
when BuLLER, Juftice^ read the report of the evidence, 
and Dunti'tfig was heard on his behalf ; after which, the 
cpurt obferved, tliat, from the ftate of the evidence, the 
gouviftion appeared extraordinary, and hinted that a new 

trial 

[O'llti Bi.llockv. B(irrov:,B.R.E. quiry. But the court held, that if 

27 Gcc* 3 . u \\z,s objcäed that the Bcoth- there was a foundation for the objec- 

hJl was not part of the county for tion, the party had waved it by ap, 

the purpcic oi' cxecudng writs of en- paring there. 

II 
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trial would be proper. Dunning faid, he fhould have 

made a motion for that purpofe, if he had thought it was 

competent, after fuch a long interval of time fince the The Kino" 

convidion. Upon this, Lord Mansfield declared, that againft 

it was ftill competent, becaufe the report of the evidence Gough. 

coming regularly now before the court, if enough appeared 

to raifc an inclination in them to think the defendant 

ought. not to have been convi£^ed, they could only grant [ 798 J 

a new trial, or poitpone for ever pronouncing judgment j 

for that there would be an abfurdity in a judgment on a 

convi£lion for perjury, where a fine of a (hilling fliould 

be impofed as the punifliment. 

A new trial awarded [a). 

{a) Vide Birtx, Barlow 9 £. l^Ceo, i» fufra» p- 171. 
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J^. B. The letter n., by itfclf, or followed by a number^ thus, 
n. [i], n. [2], ^c. indicates that the paflage referred to is in 
one of the notes marked with numerical charaßers; n., foU 
lowed by another letter, thus, n. (a), n. (t), Csfc. that it is in 
one of thofe marked with Utters ; followed by this mark f, 
thus, n. [t j, that it is in one of thofe added in the fecond 
Edition j and followed by this mark [O^] > thus n, [rS*], 
that it is in one of thofe added in this third Edition. 

Where the point mentioned has been determined in any of 
the cafes reported, either in the text or the notes, the name 
of the cafe and the term and year are added ; the mark f 
is prefixed to all the new articles in the fecond, and the 
fpark i:$> to all thofe in this third Edition. 



ABATEMENT. 

1 . T F an attorney is fued by original, in 
X any aäion he may plead his pri- 
njilege in abatement ; Comerford v. 
Price, H. 20G. 3. PageiM to 314 

2, Vide Indictment, No. 2. In- 



formation, No. 
KEY, No. 14. 



I. + Attor- 



ABANDONMENT. 
Vide Insurance, No. id, 12* 



ACCEPTANCE, ACCEPTOR. 

Vide Bi L L £/■ Exchange, No. 1,2.3, ^' 
7, 8, 9, 10, 15, 17,23. 

ACKNOWLEDGMENT. 

1. Evidence o£ the acknowledgment of 
the debt by an obligor, does not 
fuperfede the neceflity of producing 
the fubfcribing ivitneß 'to the 
iond, in an aftion on Ae bond; 
Page 216, 217 
2. Nor 
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i. Nor in an it3ion by the affignees of a 
bankrupt^ when the petitioning ere- 
ditorU dtbt arifes on a bond ; Abbot 
V. Flumbe, T. ig G. 5. Page 

216,2x7 
3. An acknowIWgmcnt by one of 
fevecal dra^wers of a joint and feveral 
fromiffory note, will take it out of the 
ftatute oi limitations as againft any of 
the other drawers, in a feparate ac- 
tion on the note againft him ; JVbit- 
tomb V. Whitings E. 21 G. 3. 

652,653 

ACT 0/ Bankruptcy. 

Fide Bankrupt, No. 3, 4, 5, 7, 27, 
30. 

ACT e/" Parliament. 
Fide Statute. 

ACTIO Hon, l^c. 

I. j^i?i> non goes, in every cafe, to the 
time oi pleading, not to the commence- 
ment of the Action ; Siälivan v. Afö«- 
/ir^tff, H. igG. 2' - - »'2 

CCj* 2. But ftf^rf, as to that point, 
fince Evans v. Projfer, B, R. E, 
29 G. 3. - 112,113, n. [t47] 

ACTION- 

1. An aflion on the cafe will lie for 
fupprcfiing material fads in a return 
to SL mandamus, - 158,159 

2. And if the return is falfe in fubftance 
though it be true in words. 1 59 

3. And againft the Bank, i^c, for re- 
fufing to transfer ftock ; Rex v. tbe 
Bank of England, M. 21 G. ^, 

524 to 527 

4. An adion will not lie for a malicious 
pro/ecution, without ftiewing, in the 
declaration, that the original fuit is 
terminated ; Fifier v. Briflo^^, T, 
19 G. 3. - - -.215 

5. An adion will not lie, againft a 
peace- oßcer, for arrefling a perfon 
bona fide on a charge q^ felony, with- 
out a luarrant, although it turn out 
that no felony was committed ; Sa- 
mufl Vf Payne, E, 20 Geo. 3. 

5S9> 360 



6. Nor againft the captor, for impröbp- 
ment in confequencc of a capture as 
prixe, although the captured fliip 
has been acquitted ; Le Caux y, 
Eden,H. 21 G. 3. P^^r 59410 613 

7. Nor for goods taken on Üiorc as 
prize by the joint operation of a fleet 
and army ; Lindo v. Rodney, B. R.H» 
22 G^0. 3. - 613 n. to 620 n. 

8. Nor againft a ßerijor lus üßcer for 
having arrefleda certificated bankrupt ^ 
a difcharged in/olvcnt debtor, 2.peer^ 
a party to a caufe, or a <witMe/s, 
eundo vcl redeundo ; Tarlton v. Fijber^ 
E. 21 G. 3. - 671 to 677 

tACT.UAL ENTRY. 

1. In what cafes neceflary. Fide En- 
try. 

2. Fide Assignment, No. 4, 5. 

f A C T U A L Poßßon. 
f Fide AssiGKUEt^r, No. 4, 5. 

ADMINISTRATION, ADMINI- 
STRATOR. 

1 . An adminiftrator, having recovered 
3. Judgment for a rtti^ due to the /«- 
teftate, needs not declare as admi- 
niftrator in an aäion on tbe judg- 
ment ; Crawford \. IFhittal, B. R. //. 
13G.3. - - 4, n. [1], 5, n. 

2. If he does, it is fuf-piiz/age ; Craw- 
ford V. IFbittal, B. R, H. 13 G. 3. 

4, n. [1], 5,n. 

, And it is no objedlion on a fpecial 
demurrer, in fuch cafe, that he has 
not made profert of the letters of ad- 
miniftration ; Crawford v. fFbittal, 
B. R. H, 13 G. 3. 4, n. [1], 5,n. 

. The effefts of an inteflate having 
vefted in the King, by 2, forfeiture 
for felony, if the ordinary grant let- 
ters of adminiftration to A, in co'nfe- 
quence of a warrant from the King, 
and they run in the ufual form, v/z. 
" to pay debts, ^f.** though with 
this additional claufe, " for the ufe 
and benefit of his Majefty," A, may 
be fued by the inteftate's creditors, 
andftiall not be permitted to impeach 
the validity of the lette^:^ of admini- 
ftration ; 



A Taili of ibi Principal Matters. 



ftration; Megit v. John/on, M, 21 
G. 3. - - Jf'age s^^^os^S 

. FUe Amendment, No. 4. Ap- 
prentice, No. 1. Costs, No. 
5, 6. Feme Covert, No. 5. Li- 
MIT at ION 0/ Jahns, No. 5. 
Pleading, No. 14. Settle- 
ment, No. 3,4, 19, 20. Stock, 
No. 2. 



ADMIRALTY. 

1 . The judge of a court of Admiralty 
in the Plantations may grant a certi- 
ficate that there was probable caufe for 

the fcizure of a (hip as a /muggier, 
aiftcr the fentcnce ; Sulli<van v. Mon- 
tague, H. 19 G. 3. - 106 to 109 

2. Such certificate may be granted by 
the judge of an appellate court of 
Admiralty; Sullivan v. Montague, 
H. 19 G. 3. - - 106 to 109 

3. The Jentence of a foreign court of 
Admiralty is conclufive againft all the 
world, in all civil fuits, as to all 
matters within its jurifdidtion, and 
decided by the fentcnce ; Bemardi 
V. liUtteux, H. 21 G. 3. S75 '^ S^^ 

4. The jurifdiaion over all matters of 
prize, and every thing confcquential 
to a capture as prize, belongs ex- 
clufively to the court of Admiralty ; 
Le Caux v. EiUn, H. 21 G. 3. 594 
to 613. Lindo V. Rodney, B, R. H, 
22 G. 3. - 613, n. to 620, n. 

5. The court of prize in the Admiralty 
is a diflFerent jurifdi£lion from the 
ordinary court of Admiralty, called 
the Inßance court, and is governed 
by different rules. - .^*4».^' 

6. Of the origin, nature, andjuriidic- 
tion, of the court of prize. 613, 

n. to 620, n. 

7. ^. Whether qucIHons on ran/cms 
do not belong exclufivcly to the 
prizi court, - 649, n. 650, n. 

8. Vide PaizB, No. 3, 4, 5, 6, 7. 



ADMISSIBILITY of Es^idence. 

Fide Corporation, No. ö. Evi- 
dence. 

ADMISSION of Corporators. 
Vide Stamps, No. 1. 



fADMISSIONfl/ Parties. 

f Inft^nces where fuch ad miflion is not 
fufiicient evidence. Fide Acknow- 
ledgment. No. 1,2. 

AFFIDAVIT. 

1. Two or more defendants in different 
aäions cannot be held to bail on one 
a^davit ; Gilby v. Lockyer, T, 19 
G. 3. - - Pa^e 217, 21a 

2. ^. If fuch affidavit is not good 
againft the firft perfon mentioned in 
it. - - - - 217 

f 3. The fame defendant cannot be 
held to bail in an adion of debt, and 
an adion of ajfumpfit on one affidavit. 
2i8,n. [t64]. 
f 1. And if he has been fo held to 
bail (No. 3). he will be difcharged 
on common bail in both aSlions. 
218, n. [t64]. 
5. A defeat in an original affidavit to 
hold to bail cannot be cured by a fup- 
plemental one. 467, and n. [fioöj. 
f^ 6. But, by the prefent pradlice of 
C. B, it fhould feem that it floay ; 
Hobfon v. Campbell, C. B. T. 20 
G. 3. - 467, n. [t 106 »3'J 

7. It is not fufficient, in an affidavit to 
hold to bail, for the plaintiff to 
fwcar, that the defendant is indebt- 
ed to him, in fo ^uch, upon promifes i 
Cope V. Cooke, M. 21 G. t. 
467, 468 
0^ 8. Nor in fo much in trover; Hub- 
bard V. Pacbeco; C. B. E. 29 G. 3. 
467, n. fo» •] 
9. Vide Bail, No. 3,6,7. Bank- 
rupt, No. 22. 



« AFORESAI D.'^ 

The word ** aforefaid** implies and 
binds tlic party to an exad recital. 

97 

•« A F T E R." 

If a ßaiute limits a proceeding ag^nft 
a party to fix months, a year, t^c. 
after an ad done, the day on which 
the afl was done is to be reckoned 

in 
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in the fix months, year, 
V. Adderltfy M. 21 G. 3. 



AGENT. 



&c. ;• Rex 

Page 463 

104^5 



1. An agent's bill to an attorney in the 
country may be taxed hy the Maßer \ 
DixoM V. PJanty M. 19 G. 3. 199, 
n. [1], 200, n. ; Exporte Bearcro/t, 

C.B.E. 7^-3- - *^'"- 

a. Payment to the agent for the at- 
torney of a party, is not payment to 
the party; Tates v. Freeklefon, H, 
21 G. 3. - - 623, 624 

|> 3. But if the agent in town take 
money out of court which the de- 
fendant has paid in midcr a judo's 
order, but irregtäarly^ that (hall bind 
the plaintiff, and be a waver of tbc 
irregularity \ Griffiths v. Williami , 
B.R.E. 27 G. 3. 624, n. [tJ'] 
4, Fide Sheriff, No. 3. f Under 
SheriJ", No. 2. 

AGREEMENT. 

1. An agreement to accept a h'll of ex- 
change may amount to an acceptance. 

2. Several owners of different fhips 
having entered into a hcnd to a 
tru^ee, binding themfelves and their 
amgns, to indemnify each other, to 
a certain amount, if any of their 
fhips (hould be loft, and one of them 
having fold his (hip, and (he being 
afterwards loft, the others are not 
liable under the bond, unlefs the 
vendor has fold, together with the 
(hip, his intereft in the agreement of 
indemnity; Jjres v. f^il/on, E, 20 
G. 3. - - 385» 3^6 

3. But, if the vendor had agreed with 
the vendee to pay him lo much if 
the (hip (hould be loft within a given 
ume, and the (hip had been loft 
within that time, it (hould fecm that 
the vendor might fue the others. 

386, n. [17] 

4. Government having contracted to 
furnilh forage for a certain number 
ofh^r/es to be kept by a futtler, and 
the contrador for forage having 



agreed not to commute the ibrag€ 
m money, an agrecnutet between 
the futtler and contrador for forage» 
that the latter (hall allow the former 
a fum of money for each ration of 
forage allowed tor the whole namber 
of horfes, and (hall retain the forage, 
is void I Willis V. Baldwin, Af. 21 
G. 3. . - /"«^^ 450» 45' 

5. An officer or failor* who has agreed 
to ferve on board a letter of marque, 
for certain wages daring the tfeymge^ 
and a Ihare of all frrsus, is not en- 
titled to any part of the wages, if 
the (hip is taken before (hecompleat 
her voyage, although he (hall have 
been fent from the (hip, before the 
capture, as prize-mafter on board a 
prize taken by her in the courfe of 
the voyage ; Ahemetby v. Landale, 
3f. 21 G. 3. - 539 to 54a 

6. In an adion on an agreement to 
deliver poffe(fion of certain premifes, 
fubjeft to the forfeiture of a ftipulat- 
ed fum on Bulure by either party, 
the perfon who was to deliver pof- 
feffion cannot fupport an aAion for 
the forfeiture, although he aver that- 
he was ready and willing to deliver 
the poffe(fion, &c. without fhewxng 
in his dctlaralicn a poffefTory title in 
himfelf ;« Luxton v. Robinfon^ H. 
21 G. 3. - - 620,621 

7. An agreement to pay a fum of mo- 
ney to the affignees of a hankrupt 
when his certificate (hall be allowed ^ 
whereby 9l creditor is induced to fign, 
(although the money to be paid is 
for thehencfit of all the creditors,) 
is njoid under c Geo. 2. r. 30. § 1 1 1 
Jones V. Barkley p B. R.M. 22 G. 3. 

695, n. to 698, n. 
3. ride Annuity, No. 3. As- 
signee, No. 8. Assumpsit, 
No. 10. Bill of Exchange , No. 8, 
Bond, No. 1,2. Covenant, No. 
2, 20, 21. Demand, No. 3. 
Equity, No. 2. Option, Usury, 
Nd. 1, 4. 

ALDERMAN. 

I. J^. Whether non-re(idence is a 
forfeit itre of the oßce of alderman 4 

a. A9 
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z» An alderman of London is not com- 

, pellable to kxvt the office oiconßabU, 

Page 538 

ALIEN Enmy. 

I , It has been held to be no defence in 
an aäiw on a ranfom bül, (at lead 
on the plea of wä ajfumpfit^) that the 
plaintiff is an alien enemy ; Cornu v. 
Blackhume, E. 21 G. 3. 641 to 649 

f 2. But that point (No. i.) was after- 
wards determmed otherwife ; Fi/her 
V. Ambon, Cam. Scacc. M. 25 G. 3. 
650, n. ft 132] 

f 3. An aUen enemy cannot by the 
muincipal law of this country fue for 
the recovery of a right claimed to be 
acquired by him m aSlual war ; 
Fijher v. Anthony Cam. Scacc. 
650, n. [t 132] 

ALLEGATION. 

1. Allegations of fadb impertinent to 
the caufe are furpUtfage, and need 
not be proved. - - ^^1 

2. Such allegations will be druck out, 
upon motion, and cofls allowed. 667 

3. legations of fadls immaterial but 
relative to the title of the party, 
though not neceffary, yet, when in- 
troduced, muft be proved, other- 
wife the phdntiff will be nonfuited\ 
Briflow v. IVright^ £. 21 G. 3. 

^5 to 669, 668, n. 

1^ 4. But jthat rule holds oiüy in cafes 

of records t and written contrads. 

669^ n. [ti38Ö*] 

ALTERNATIVE. 

Of limitations which can only take 
cffedin the alternative. 504, n. 505,n. 

AMENDMENT. 

I. The name of the attorney In the 
plaintiff's ivnrrant may be altered fo 
:is to «ake it correfpond wUh that 
in his declaration, after error brought 
and the lariance between the war- 
rant and declaration affigoed for 

. error; PJi hards v. Brown , E. 1 9 
G. 3. *- 114, 115, ^n. [1] 



2. So, a miilake in the addidon in tht 
ivarrant of attorney may be amend- 
ed after error brought. Page 1 1 5 

3. So, the firname of the attorney ia 
the declaration may be amended and 
made to correfpond with that in tha 
iMirrant after ^rr«^ brought, lie» 

Wn.[i] 

4. A judgment may be amended by 
changing it from ** de bonis propriis** 
to *« de bonis teßatoris /, ^c.'' after 
^rrw brought. 115, n. [i]. 116, n 

5. So, if the judgment do not fay tha 
the damages occafione detentionis dehiii 
were awarded ex ajfenfu fuo, it may 
be amended though that has been 
aligned for error. - 1 16, n« 

6. Amendments of omillions in matters 
of form may be made after error 
brought. - - - i'5 

r^7. And even after the record hat 
been fent back from the Excbefiur 
Chamber i Green v. Bennett, B. R. 
E. 27 G. 3. - . iiS>n-[Ö^] 

t^ ?. There is no difference between 
civil and penal aSions as to amend* 
ments at common law ; GoJ^ (qui 
tarn, l^c.J v. PopplrwelU B. R, M.' 
29 G. 3. - . 114, n. [0»] 

(Ö' 9. But the court will not permit 
the fums and dates in the declaration 
to be amended in fuch a6Uons (No. 
8.) , as in aftions for u/ury, after the 
time limited for trying the a6Uon is 
expired. - - 114,11. [0»] 

10. A clerical miflake in a return to a 
mandamus may be amended after the 
return has been filed; Rex v. Lymg 
Regis, E. 19 G. 3» - U5^^>37 

11. When there has been a general 
merest and entire damages on feveral 
counts^ fome of which are bad, and 
evidence was only given that applied 
to tJie good counts, the verdift may 
be amended by the Judge's notes, 
and entered for the plaintiff only on 
the good cour.ts ; EddoiAjes v. Hop* 
kins^ E. 20 G. 3. 376 to 378. 730, 
731. Taylor v. /Ti/z/o T. 21 G. 3. 

AMOTION. 

Fide Corporation, No. i, 2, 3, 

4^ 5» ^• 

ANCIENT 
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ANCIENT Dime/ni. 

Vidi TlUANT. 

ANciENT ma. 

Vidi Declaration» No. i. 

.ANNUITY. 

I* If an annuity is fecured by a bond 
and al{b by a* deed of covenant^ 
tliough the bond has been forfeited 
prior to the difcharge of the grantor 
ttnder an infolvcnt aß, he fhall be 
liable to an adion on the covenant« 
for payments accruing after the dif- 
charge; Cotterel v. Hooke, //. 19 
G. 3, - Page 97 to lOi 

2. Bur i^rantors of annuities difcharged 
under the infilvent o^ of 1 8 Geo, 3 . 
«•.52. are protc<fled from future 
payments by § 30. ofthat a6l 100 

3. By an exprefs agreement ^ the obligee 
of an annuity bond may nua^ve a for^ 

feiture for non-payment on the day, 
fo as to be entitled to recover future 
payments» although the obligor has 
oeen difcharged under an infilvent 
aft, between the time of the for- 
feiture» and the adlion brought ; 
IVebjUr v. Bannißer, £. 20 Qeo, 3. 

393 to 397 

4. If an annuity bond has been for- 
felted before a bankrupt cy^ the an- 
nuity may be valued» and the value 
proved under the commißon. ^2^ 

5. If an annuity bbndhsLS been forfeited 
by flipping the day of payment, the 
debt IS completely exttnguiflied by 
a bankruptcy and urtificate fubfequent 
to the forfeiture» although the ar- 
rears (hall have been paid previous 
to the bankruptcy ; Willie v, Wilkes^ 
M, 21 Geo. 3. 519 to 524 

6. J^. Whether a bond for fecuring 
an annuity is within 4^5 -^nn. c, 
16. § 12. giving the plea of folvit 
pefl diem. - 520 to 524 

7. Vide Power» No. 2. 

APPARITOR. 
I. An apparitor cannot foe in the^/- 



ritud court for his fees ; Pearfon r.- 
Campion^ £. 21 Oeo. 3. ' Pagi6z^ 
. f7</* Prohibitiok, No. 3. 



APPEAL. 

1 . The jußices arc boufid to receirc ±n 
appeal from an order of removal^ if 
tendered at the next quarter feßstu, 
although no notice of an appeal has 
been given ; Rex v. the Jußices Bf 
GUuceßerßirey E, 19 Geo. 3. 19 1 

2. If the parifh to which a pauper has 
been removed b at fuch a diüance 
that there is not time to lodge aa 
appeal at the quarter feßons imme- 
dutely fubfequent to the removal» 
the juflices are bound to receiver it 
at the feflions next enfuing, fach be- 
ing the true conllrudion of 13 l£ 14 
Car. 2. c. 12.; Rex v. the Jußices 
of the Eaß Riding of Yorkfbire, E. 

19 G. 3. - 192 

3. No appeal lies from an order oijuf 
tices for the relief of a pauper ; Rex 
V. North Shields, -ff. 20 G. 5. 33 1 

to 535 

4. An appeal lies from the Inns of 
court, in matters relative to caDs u> 
the bar, ^10 the 12 Judges at Ser* 
jeant*s Inn j Rex v. Grafs Inn, E, 

20 G. 3. 353^0357»^ 357» "• [5] 

5. A judge ot appeal from the Admi- 
ralty jurifdidUons in the Plantations 
mzy certify probable caufe of fcizure. 
Vide Admihalty, ^fo.•2. 

6. Appeals to the commiffioners of ^- 
peals from judgments by the com- 
inifiioners of excife, and to the quar» 
ter fißons from judgments by juf- 
tices, in caufes and profecutions for 

forfeitures and offences again ft the 
excife laws» arc faved by i Geo. 2. 
f. 16. i3. - SS»' 55* 



APPORTIONMENT. 

1. Apportionment of premium. Vide 
Insurance, No» 42» 43944» 45*^ 
46. 47. 

2. Of the produce of prizes taken by- 
two or more privateers. Vide Pri-^ 

VATEBR. 

AP-. 



J tuble of tke Princtpat MatUrs, 



Al>tkENTICE. APPREN- 
TICESHIP. 

1. An apprentice is not ajßgnabky nor 
tranfmifiiblc to ^rfonal repr^hita- 
tivti. - Page 'JO, -J i 

2. Settlement by apprenticclhip. ^täe 
Settlement, No. 3, 4. 

3. /0'4> COVENAKT, No. II. 

ARBITRARY Fine. 
Vide Fine on aJmiffiont iäc, 

ARREST. 

FUe Action, No. 5, 8. Peace- 
Oßcer. Practice, No. 8. f 

fiAlL. 

ARTILLERY. 

Horfes employed in drawing the artil- 
lery arc billetable under the mutiny 
a6it whether they belong to the 
ordnance or are furniihcd for the fer- 

. vice by contraSl \ Read v. WilUn, 
r. 20 G. 3. 422 to 42Ö 

ASPORTAVIT. 
Viit Costs, No. 19. 

ASSIGNEE, ASSIGNOR, 
ASSIGNMENT. 

1 . An affignee of a bankrupt, a de*v*Jee, 
and a- ptr/onal r€prefentaii*vey are af- 
fignees in law to the purpofc of be- 
ng liable to adlions on a covenant 
for rent in a leafe to the bankrupt's 
devifir or inteßate, - 1 84 

2. i^. If the transfer to them is an 
alfignment which will occafion a /or- 

feiture under a provifo not to afügn. 
184; Denn v. Ueggs, B. R.7. 21 
G. 3. - -• 184, n. [20] 

3. Alea/e may be aOigncd to 2, feme 
covert, and is good unlefs the huf- 
hand difagrec ; Burnfather v. Jor- 
dun, M. 21 6'. 3. - 452 

4. If a term is afligned by way of 
mortgage, with a claufe of redcmp- J 

\0t. IL 



tion, the IcfTor cannot declare againft 
the mortgagee in co*venant as aflign^e 
of all the eftate, right, title, mte- 
reft, üf. of the mortgagor, even af- 
ter the mortgage has been forfeited^ 
unlefs the mortgagee has taken ac^ 
tual pQßJßon ; £aton v. Jacques, M. 
21 G. 3. - Page 455. to 461 

5. But, under an al/olute afTignment of 
a term, the aflignee may be fued ott 
the covenants, before he has taken 
aäual pojjeffion ; ff*alker v. Reeves, 
B. R, M, 22 G. 3. 461^ n. [i], to 

463, n* 

6. An aflignee takes the thing affign- 
ed fubjedl to all the equity to which 
the original party was fubjed. 63d 

7. Difference between an under-Uafi 
and an aflignment. Vide Liasb^ 
No. 5, 8, 10. 

8. The aflignee of a tcrmi declared 
againfl as fuch, is not liable iox rent 
accruing afler he has afligned over, 
though it be ftated that the leflbt 
was a party executing the aflign- 
ment, and agreed, thereby, that the 
term> which was deteriüinable at 
hi.s option, fhould be abfolute ; Chan- 
ccllor V. Pocie, T, zi G. 3. 764 to 

t A S S I Z E. 

f The authority of the judges at Niß 
Prists is by the commiflion of af- 
fizc. -^ - 795 

ASSUMPSIT. 

1 . Indebitatus ajßumpßt will lie on the 
judgment of a foreign cowtt without de- 
claring upon or proving the grounds 
and caufc of action on which the judg- 
ment went ; Cra^w/ord v. Hfhittal, 
B. R.H, 13 G. 3. 4,n. [1]. 5. n. 
Plaißovj V. Van Uxem, Cam. Scacc, 

r. 18 G.J. - 5,11. 

2. AJfiimpfit is a proper form of action 
although there has been an exprefi 
fwerranfj ; Sttuii't V. IVilkins, jfiT. 
19 G. 3. - 18 to 2C 

3. And although the ^warranty is of 
fomething paft or then exitog. 18 

t0 2t 

£ I» 4. Aßtmpfi$ 
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4. AJfumffit for money had and receiv- 
ed wiU not lie when the «loney has 
been paid on a etntraH which the 
other party contend« to be flill open ; 
Wtfton V. Do^nes, M, 19 G. 3. 

Page 23, 24, Sc n. 

5. Indebitatus aßiimffit lies upon an or- 
der to pay money made under the 
authority of zn a3 of parliament ; 
Rann v. Green, i?. Ä. 17 G. 3. 10, 
n. 402, 403, Sc n. («), Br<h-n;n v. 
Bullen, £, 20 G. 3. 407 10410 

"6. Aßumpßt for money had and re- 
ceived will lie, if A. having obtain- 
ed pofTelFion of goods entruRed to 

B. by C. to be fold at a fixed price, 
refufes either to return them to B, 
or to pay the fixed price, and B. 
being tnreatened with an aflion by 

C. pays him the price for A. fhall 
be frifumed to have fold the goods ; 
Longcbamp v. Kenny, £, 19 G. 3. 

137 to 139 

7. But, in fuch a cafe (No. 6.) the 
plaintiff mull have given the de- 
fendant notice of the nature of his 
demand, becaufc a party ihall not 
be permitted to avail himfelf of the 
generality of a declaration for money 
had and received, to furprize the 
defendant. - - 138 

8. ^. If aßtmpßt for money laid out 
and expended would lie in the above 
cafe (No. 6.) - 138, 139 

9. Aßtmpßt will lie againll the affig- 
nees of a bankrupt for a creditor* s 
(hare under an order of the ccmmif- 

fioners for a dividend ; Bronjjn v. 
Bullen, £. 20 G. 3. 407 to 410 

• ro. \i the declaration contain B, count 

on a fpecial agreement, and a!fo ge- 
neral counts, though the plaintiff fail 
in proving the fpecial agreement, he 
may go into e^jidence on the general 
counts ; Fayne v. Bacomb, £. 20 
G. ^. - - 651 

1 1 . Ajfumpfit will lie for a fine aiFefTed 
on admijjion to a copyhold eßeUe. 728 

&n. [3] 

12. In fach aSkm (Np. 11.) you muii 
prove that the fum laid to have been 
afTcfred, does not exceed two years 
value of. the eftate» (i^ide Fine on 

• mdmißon, ^c. No. 1.) bccaufe you 

• cannot recover a lefs fum than that 



laid in the declaration, Pagg 73 1 < 

n^ [4]» 73a» n- 

13. ^i. Whether, in fach aclion (No. 

11.) you may declare that tvvo years 

value was afTeflcd as a reafonable 

fine, without fpecifying a particular 

fum. .-w 731, n. 732, n. 

1 14. The dectdration in fuch adion, 

(No. II.) may (late generally, that 

the defendant was indebted to the 

plaintiff in fuch a fum, (nfiz.. the 

amount of all the fines due,) for rca- 

fonable fines due and payable to 

him ; Jrhitehead v. Hunt, B. R. H. 

24 G. 3. - 727,n. [tiSSl 

!& 15. So, a general indebitatus a/^ 

fumpfit will lie for tolls, 728, n. [O* J 

16. In affitmpßt on a policy o£ infiireence, 
as for a total lo/s, an a^vcrage Ufs 
may be recovered. 732f n. & n. (k) 

17. yide Bill of hxchange. No. 20. 
Consideration. Ransom» No. 
I. Title, No. 4. 

ASSURANCE, ASSURER^ 
ASSURER. 

Vide Insurance. 

t " A T." 

t I . Under the words, " At and from 
** Jamaica,^^ in a policy of infuranci 
the Ihip is protedteci, (üll her depart- 
ure on her voyage,) in going all 
round the ifland. - 370, n. 

t 2. i^/. If ** all my eflate at fuch a 
•* place," are ivords, in a at///, dc- 
fcriptive of local fituation only, or of 
a fec'fimple interell. - 434 

t 3 • ^'' ' ^ there is any difference in 
that refped between the words *• at** 
and " in.** - 4^ 

ATTACHMENT. 

1. Attachment of money in the PAnr« 
tations. Vide Bankrupt, No. 19. 

2. The cuilom oi foreign attachment in 
the city of London has been certified 
by the Recorder^ 379, 380 

t 3. And therefore the court mull take 
notice of it. - 384 

4. The form of proceeding on a fo- 
reign aitachmentm - 363 

5. In what cafes the proceeding againft 
a ßcrijf after he has gone out of 

office 
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bl&ce (hall be by attachment^ and 
when by dißringas. Page 464 

5. ;^/V/PRACticE,No. 9. Sheriff, 
No. 4, 5. WiTKEss, No. 3. 

ATTORNEY. 

f . If an attorney has been ftruck off 
the rclly (though at his own requeft,) 
and called to the har^ the court 
would not permit him to be put on 
the roll again ; at lead not unlcfs he 
has been difitirred upon application 
for that purpofe to the Inn of Court 
where he was called ; Ex parte Cole, 
E. 19 G. 3. - 114 

f 2. The court will lay an attorney 
who has been ftruclc off the roil at 
his own inftance, and applies to be 
reftored) under the terms of taking 
no advantage of his privilege in any 
adion then depending. - 1 14, n. 

[t49] 
3. A 'Warrant of attorney may be en- 
tered at any time, pendente lite» 115 
i|.. If an attorney's bill has been de- 
livered a month and not referred for 
taxathn^ the defendant, (in an ac- 
tion brought upon it,) (hall not be 
permitted to qoeftiön the reafonable- 
ncfs of the items at Nifi Prius, nor 
before the (heriff ; WilLums v. rritlt 
T, 19 Geo. 3. 198. Hooper v. Ttu, 
T, 19 G. 3. - 198, 199 

-^5. It is not necedary that an attor- 
ney's bill (hould have been deliver- 
ed a month, to entitle hirn^ to /et it 
off in an aäion brought agatnfl him, 
it hing frficient for that purpofe, if 
it has been delivered long enough 
to have been taxed, 1 99, n . [163] 

6. If part of an attorney's bill is for 
bufinefs dqpe in court, and the refl 
for conveyancing or parliamentary 
biifinefs, the Maßer has power to 
tax the whole. - 1 99, n. [ i ] 

{^. But not if the whole is for convey- 
ancing, ÖTf. - 199, n. [i] 

t. A party cannot change his attorney 
without the leave of the court ; Mac- 
fherfon v. Rori/on, T. 19 G. 3. 217 

y. An attorney has a lien on his client's 
deeds^ papers, or money, for his 
bill. ; 104, 105, 238 



to. And may obtain an order to ftop 
his client from receiving money re- 
covered in a fuit in which he was 
employed for him, till his bill is 
paid. - Page 238 

1 1 . ^, If he give norice to the other 
party not to pay the money over to 
his client> becaufc he has no other 
fecurity for his bill, whether he can 
recover againll fuch other party, if he 
pay the money over after the notice. 

238, 239 

12. Unlcfs fuch notice is given, the par- 
tics may compromife the debt and 
colls, and the plaintiff releafe the 
defendant^ without the intervention 
of the plaintiff's attorney, who ia 
fuch cafe will have no remedy for 
his bill againd the defendant ; ff^elß 
v. Hole, M. 20 G. 3. 238, 239 

13. An attorney cannot be lued by 
original', €omerford v. Price, H, 30 
G. 3. - 312 to 314 

f 14. But if he is, he is not entitled to 
be difcharged on ferving the (heriff 
with a <writ of privilege, but muft 
plead his privilege in abatement, 3 1 4» 

"•ft 85] 

15. The jurifdidion of the county court 
of Middl^ex, does not extend to at- 
torneys ; Wiltjhirt V. Lhyd, E. 20 
G. 3. - « - 381» 382 

f 16. And a defendant who reüdes 
within the jurifdidion of that court» 
is not entitled to the benefit of the 
ftatute of 23 G. a. c, 33. if the 
plaintiff is an attorney ; Huffey v. 
Jordan, B, R. T. 75 G. 3. 382, 0. 

[t97] 

17. But the jurifdiäion of the court of 

confcience lor Wejiminfler does extend 
to attorneys. - 381 

18. An attorney cannot be hcdU 466, 

n. [I] 

19. Nor the clerk to the defendant's 
attorney ; Boulogne v. Fautrin, B. 
R.T. i8G. 3. . - 467,0. 

t^ 20. But, in a criminal cafe, the 
attorney for the defendant may be 
his bau ; Rex v. Bowes, 467, n. 

21. An attorney cannot be leflee in an 
ejeiiment. 466 . n. [ I ], 467, n. 

22. And is not compellable to fenre as 
anflable. - - 538 

B b 2 33. Payment 
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13. Payment to the attorney is pay- 
ment to the principal. * Page 624 

24. ß^ia'e Agent. Amendment, 
No. I, 2, 3. 

ATTORNEY General. 
Fide Information ex officio. 

ATTORNMENT. 

1. Attornment is not neccffary in amr 
cafe fince the flatute o( /^Jnn. c, 16. 
^9. . . 382,283 

2. yide Pleading, No. 8, 9. 

AVERAGE Lc/s. 

Vidi Insurance, No. io> \^9 20, 
5*>53- 

AVERMENT. 

I. Averment of fads. Vidi Alle- 
cation. 

S. The conclufimi of a plem by averment 
or verificaiion. Fide Verifica- 
tion. 

AVOWANT, 
^i/f Costs, No. 14, 15. 

AVOWRY. 
Tii^ Pleading, No.'9. 



B. 
BAIL. 

I. 'I'HE Wl wiU be difcharged^ upon 

motion, if the defendant become 

» /«r pending the adion ; THmdir 

V. ^ir/ryi A/. 10 G. 3. 45 

f . If notice ofjufii/caiiin has been given 
by a new attorney, not allowed by 
the court, the bail will not be per- 
mitted to jufiify; Macpberfiu v. 
RtifMi r. 19 C, 3. 317 



3. Bail to the aOiom are not liable be« 
yond the fum fwom to, and the c^f 
whatever the amount of the damagis 
recovered may be ; Jmckfon v. Haf- 
feli^ H. 20 G. 3. - Page 330 

r:^ 4. But bail to the ßknfzx^ liable 
to the extent of the penalty in the 
bail'homdf to fadsfy the M debt and 
cofts, although by 12 Ga. i. c. 29. 
the bond cannot be taken in ^Pc- 
nalty of more than double the (urn 
fwom to ; Mitcbeily. GiUcm, C. B. 
AT. 29 G. 3. - 330»n. [1^] 

l> 5. To the (heriflF on an attaduaent 
for not bringing in the bodv, » li- 
able to the whole debt and co(b; 
FowUi v. MßiAimtofi, C. B. E. 29 

G. 3* - 330» "• [«^1 

6. In debt on a hnd conditioned for 

an indemnification, kic. the defend- \ 
ant ought not to be held to bail for 
the fenJtyt but only for the amoont 
of the doMuiges incurred ; Kirk v. 
SirickUmdt M. zi Geo, 3. 449, 4^) 

7. The court will never go into clie 
merits on a motion to difchaige a 
party on filing commm hail, but will 
take the fadl as fwom tQ in the i;^- 
fidavit to hold to b^. 4C0 

8. The keeper of a prifon cannot be 
bail; HoFwkins v. Magnedl, A/. 21 
G. 3. . - 466 

9. Nor an attorney. • ^SS, 467 

10. Nor the clerk to the deteidant's 
attorney j Boulogne V. Fantrim» B. R. 
r. 18 G. 3. - 467, n. 

1^ II . But, in a criminal cafe, the 
defendant's attorney may be his bau ; 
Rex V. Bowes, 467, n^ [H^J 

1 2. But if a perfbn difqualified from be- 
ing bail (No. 6, 7, 8.) is put in, and 
not excepted to, the plaintiff cannot 
proceed on the bail-^011^ as if no 
bail had been put in; Tbom/bm v. 
Roubell, B, R. £. 22 G. 3. 

467, n. 

13. The proper form of a refiiceuim 
to a /cire facias againft bail. Fi^ 
Verification, No. i. 

1^14. ^i^r Affidavit« 

(Ü' B A I L in Error. 
C^ Fide Interest 0/ Money, No. j^ 

BAILIFF. 
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BAILIFF. 
ViJe Sheriff. 

(Ö* B A N K E R. 
^ Vide Usury, No. 9. 

BANKRUPT. 

I . Though a prior ccmmißon has been 
fuperfeded by confent» a certificate 
under a fecond bankruptcy does not 
protect future eife^s, unle(s the 
bankrupt pay 15/. in the pound 
under the iecond commiflion ; Thorn- 
ton V, Daiieu, M. 19 G. 3. Pa^e 46 

to 49 

^2» If a trader draw a lili of exchange, 
which is afterwards prote(le4 tor 
jion^ßcceftance, and become a bank- 
rupt before the return of the bill» 
the deht is difcharged by the bank- 
ruptcy (and certificate). 55» n. [a8] 

3. An afftgnment, by deed, of a leafe, 
fart of a bankrupt's ellate, in con- 
templation of a bankruptcy, is itfcif 
an aä of hankruf tcß \ Devon v. tf^atts, 
/f. 19G. 3. - 86 to 89 

4. So is an aflignment of a!l a trader's 
(lock, though only by way of /ecu 
riij9 and for valutihli conßderation, 

{. So, though fuch afllgnment (No. 
4.) is only of one third oi his dock. 

87 

6. A parole afOgnment of only fart of 
a trader's Hock, and though by way 
of fecurityf if done in contemplation 
of a bankruptcy, is void» 87 

f 7. Mz. trader, (Avner of a copyhold 
hoofe worth 400/. and perfonal ef- 
tate worth upwards of 800 /# having 
borrowed 200/. on a joint bond of 
himfelf and ^.~ execute a deed pur- 
porting to be intended as an indem- 
nity to A, and thereby, i, covenant 
to furrcnder the houfe three months 
after the date thereof, to the ufe of 
J, and his executors for goo years ; 
and, 2. bargain and fell to A. all his 
houfehold furniture and effects enu- 
merated in a fchedule,and all other his 
perfonal ellate, the faid deed to be 



void if the 200/. and intercft (hould 
be paid when due by the bond, vi%. 
fix months afterwards, and formal 
pafftflion of the perfonal eftate is 
given by the delivery of a filver 
Ipoon in the name of the whole,— 
this is an a3 0/ bankruptcy under I 
Jac. I. c. 15. % 2. ; although fuch 
trader (hould be in full credit at the 
time and fo continue for three yeart 
afterwards, and although it do not 
appear whether he was or was not 
then indebted in any farther fum 
than the 200/. and 100/. to the pe- 
titioning creditor ; Hajfells v. Simp» 
ßn, B. R. H. 24 G. 3. Pa^e 89, 

n.[t39]«o93'[t] 

t 8. A trader may be injolvent without 
being a bankrupt. 92 »n. [f] 

t 9. And a trader may be a bankrupt 
though folvcnt . - 02 , n . [ f 1 

10. A demand againft a bankrupt can- 
not be ^ 0/f' in an aAion by his 
aflienees, for trover and converiion, 
fubfcquent to the bankruptcy, of 
ttitiXs belonging to the bankmpt 
cftate ; M^ilkins v. Carmicbael, /f. 
19 G. 3. - 101 to 105 

1 1 1 . A demand in trover, if for a li- 
quidated amount, may be f roved 
under a commijfion of bankruptcy. 
i68,n.[t] 

12. On a general fka of bankruptcy 
under 5 G. 2. r. ßo. to an adtion on 
a hondt the plaintiff may give in rvi- 
dence the condition, (without having 
fet it out on the record,) to 'üiew 
that the attion is not barred by the 
certificate I Jlj'of v. Price, £. 19 
G. 3. - 160 to 165 

13. Where a hond conditioned for the 
repayment of a fum of money, by 
a frincifai and furety, has not been 

forfeited till after the bankruptcy of 
the furety, the debt cannot be proved 
under his commijpon, anÄheretbrc be 
may be fued upon it notwithftand* 
ing his certificate, the debt as to him 
being con tm gent, and not within 
7 Geo, I . f • 3 1 . ; Aljof v. Price, £. 
19 G. 3. . 160 to 165 

f 14. And if J. at the inflance of a 
trader, mccefts a bill payable to his 
order, not having any efi<£ls of the 
trader in his hands, and the tiader 
B b 3 bcconics 
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becomes a bankrupt before the bil! 
becomes due, and J. pays it when 
due to an indorfee^ it is not a debt 
againft the trader till adually paid, 
and therefore is not difcharged' by 
his certificate ; Hcßuy/on v. fVood- 
bridge, B. R, M. 24 G. 3. 

i>^i^^i66,n. Lt55] 
fÖ* 15» So, if a principal znd furety 
join in a bend for the payment of 
money by inftalmcnts, and the prin- 
cipal pive the other, by way of 
counter-fecurity, a bond condition- 
ed for the payment of the amount 
of the inftalments, on a day pre- 
vious to that on which the firil in* 
fUlment is to be payable, and the 
principal becomes a bankrupt on a 
day fubfequent to that in the condi- 
tion of his bond to the/.r^/;, though 
previous to that on which the firfl 
inftalmcnt is payable, and after the 
bankruptcy the furety pays the in- 
ftalments, he may prove the debt 
under the commiffion, and cannot 
fue the principal after he obtains his 
certificate ; Houffaint v. Martinnanty 
B. R. ÄL 28 (;. 3. 168, n. i^] 

t^ 16. And the fame rule holds where 
a counter-bond is given, though the 
principal become a bankrupt pre- 
vious to the day of payment in fuch 
counter-bond, and before the /urcty 
has been called upon to pay the ori- 
ginal debt ; Martin v. Court, B, R. 
r. 28 G. 3. - 168, n. [Ö-J 

f 17, If a trader underwrite sl policy of 
in/urance on a li/e, and afterwards, 
and before the lofs by the death of 
the party, become a bankrupt, the 
demand is difcharged by his certi- 
ficate, under 19 G. 2. c. 32. § 2. ; 
Cox v. Licicrd, B. R. H, 24 &. 3. 
166, n. [t55], 166, n. [+] 

•j- 18. If >^%give his promijjhry note to 
a trader, and alfo an ordnance de- 
benture as a collateral fecurity, and 
the trader pledge the debenture, and 
/the ro:e, being indorfed by him, is 
paid by A, when due, and after- 
wards the trader becomes a bank- 
rupt, and then A, redeems the de- 
benture and brings an adlion again (I 
the bankrupt for what he pays for 
fach redemptionj the bankrupt's cer- 



tificate may be pleaded asi bar to xhM 
aaion ; Johnfitn v. SpiUer, B. R. H. 
24 G. 3. Fage 167, n .[f], 168, [f] 

19. Bonds payable at a future day, are 
within 7 Ceo, 1. r. 31. though not 
given for goods ibid by a trader« 

165, n. [9] 

20. Debts, which at the time of tlie 
bankruptcy may never become dur« 
(and which are not within 19 Gm. z. 
c, 32.) cannot be proved under the 
commijfion, and therefore are not dif- 
charged by the certificate. 165, m 

[9] 

2 1 . Money owing out of Enghxdd, (aa 

in the Ptantaiions,) to a bankrupt« 
may be attached by the law of the 
place, after the bankruptcy, for a 
debt due before it ; L# Cbe*valier v« 
Lyncb, E, 19 G. 3. i;jo, ijl 

22. J^. If a bankrupt after hiS certi* 
ficate pay interelt on a bond condi« 

üoned for the repayment of money 
granted before the bankruptcy, whe- 
ther this will amount to a new ccu' 
traä for the principal in the bond, 
fo as to make him liable. 1 92 

23. When the petitioning creditor^ t 
debt is by bond, it is not fufüdent io 
an aaion by the afiignces for them 
to prove an acknowledgme/jt of the 
debt by the bankrupt, but they muft 
produce the fubfcnbing njuitne/s to 
prove the execution of the bond ; 
Abbot v. Plumbe, 7*. 19 G. 3. 216, 

24. If fome of the bankrupt's creditors 
are induced, by monev, to fign the 
certificate, though the bankrupt does 
not know of it at the time of their 
figning, nor ev^n when he makes 
the neccflary aßdavit in order to 
obtain the allowance by the Chan- 
cellor, yet, if he knows it before 
the adlual allowance, the certificate is 
njoid', Rob/on v. Calze, T. 19 G. 3. 

228 to 231 
25- If money is given without the 
bankrupt's privity, to induce creditors 
to (ign, in order to deprive him of 
the effett of his certificate, and fuffi- 
cient in number andwalue have £gn- 
ed, exclufive of thofe who have 
taken money, the certificate fball be 
valid. - - 130 

26. But 
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t6. Bjt ir, in fuch cafe (No. 23.) the 
ncce/Tary number and value is not 
complete cxclufivc of thofe who have 
taken money, it is i;ö/</. Page 2^0 

Zy. 'The depoßtions of the act of bank- 
ruptcy , when recorded according to 
5 Geo. 2. f. 30. § 41. (or copies 
thereof,) are e^viJence in an a<5lion 
at la-.v, to prove the preci/e timt of 
the aä of bankruptcy, if fuch time 
is fpeciHed iii them ; Jan/on v. Will- 
fin, M, 20 Geo, 3. 257 to 260 

28. An inaccuracy in 5 Geo, 2. c. 30. 
relative to the method of attelltng 
the record of proceedings before 
commlJJtQners oi bankrupt. 258, n. 

29. A debt contradcd before the party 
entered into trade may be the ground 
of a petition for a commtjjion of bank- 
ruptcy ; Butcher v. Eaflot M. 20 
G. 3. - 29s» ^ n- (^) 

JO. If a trader execute a biä of f ale of 
all his Hock and effedb to pay cer- 
tain creditors^ the overplus, if any, 
to be accounted for to himfelf, this 
is an aci of bankruptcy ; Butcher v. 
Eajio, M. 20 G. 3. 295 to 297 

31. if a bankrupt, after he nas ob- 
tained his certificate, and who trades 
again for liimfelf, is left for feveral 
years in poflcffi.m of his houfe, 
iioufehold goods and furniture, in 
order to aflill in fetding the affairs 
of the bankrupt eflate, the aflignees 
repeatedly dating the goods, tSc. in 
their accounts with the creditors, as 
part of the cllate, fuch poflTeflion 
does not fall within 21 y^v. t. c. 19. 
§ II. fo as to veil the goods in of 

fignees under a new commtjpon ; /fW- 
ker V. Burncll, H. 20 G. 3. 3 17 to 

320 

32. Affumpfit will lie for a creditor's 
ihare under an order for a dividend ; 
Brown V. Bullen, E, ;50 G. 3 . 407 

to 410 

5 J. And in fuch adlion (No. 30.) the 

proceedings under the commijjion are 

condufive evidence of the debt ; 

Brown V. Bullen, E. 20 G. 3. 407 

to 410 

34. And the affignees cannot, in fuch 

adtion (No. 30.) fit off z debt due 

to the bankrupt elbte by the plain- 



tiff; Brvwn v. Bulkn, E. 20 G. 3. 
Page 407 to 4to 

35. If a creditor has taken money for 
figning a bankrupt's certificate, it 
Ihall be recovered back in an aäion, 

for money had and received, becauie- 
of the oppreflion, and that there is 
not par dcliQum ? 472. Smith v, 
Bromley, N, Pr, cor. Ld. Mansfield. 
E. I G. 3. 696 to 698, n. U 

n.(b) 

36. An agreement to pay money to the 
aflignees of a bankrupt on hiiceriim 

ficate being allowed, though for the 
benefit of all the creditors, is nmd 
under 5 Geo, 2. r. ^o. § 11. ; Jtm^ 
V. Barkley^ B. R. M. 22 Ö. 3. 695, 
n. [3], CO 69S, n. 

37. Bankruptcy is no plea in bar to an 
adtion of trefpafi for mefne profits, 
becaufe the damages are uncertain ; 
Goodtitle V. North, H. 21 G. 3. 

(Sy 38. But where a demand, though 
founding in damages, is fuch as caa 
be li-juidatcd and afcertained, with-* 
out tiie intervention of a jtaj, it is 
a debt tnat may be proved*, Utierfin 
V. Vernon, B. R, H. 30 G. 3. 584, 

«• [OO I.] 
39. Fidi Excise, No. i. Extbkt,^ 
No. I. Leasb, No. 15. Scot- 
land*. 

BAR. 

Trial at bar. Vide Tre asok^ No. 3. 
Trial, No. 6, 7. 

(Ö- BARBADOES. 
^ Vide Jamaica, No. 2. 

BARGAIN and Sab. 
Vide Evi D E N c E, No. 5 . 

BARON. 
Vide Husband. 

BARRISTER. 

1. A barrifter cannot be admitted an 
attorney ; Ex parte Cole, £. 19 G. 3. 

B b 4 2. A 
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2. A mändamus will not lie to compel 
the adoiiflion to the degree of bar- 
rider; Rtx v. Gray^s Inn^ ß. xo 
C. 3. . Fage 353 to 357 

3. The only remedy in cafe of an ar- 
bitrary refufai bv the Itt» of Court to 
which the party belongs, i* by appeal 
to the 12 Judges; Rex v. G/ay*s 
Inn» E. 20 G. 3. 353 «> 357 

BASTARD. 
1- A baflari living with its mother 
for nurture at the place of her /et- 
iUment muft be maintained by its own 
pari(h, and not by the mother's ; 
Simffou V. John/on, M, \^ G, ^, 

7 to 9 

2. When a baftard dies inteflate the 
Kamg takes his efFedU fubjed to his 
dehti* - - 548 

3. An original order of bailardy may 
be made at the garter Sejjions j Rex 
V, Greases, £, 21 G. 3. 632, 633, 

&n.[2] 

4. An order of bailardy, dating, 
•* whereas it hath appeared to us, 
•' i^c,** without an expreß adjudica- 
tion, that the perfon charged is the 
putative father, is 'void ; Rex v. 
Pitts» E. 21 G, ^, 662 to 664 

t^ 5. An adtion will lie on a baftardy 
bond, at the fuit of parifli officers, 
who have advanced money for the 
baftardj if fettled in their parifh, 
though no order for that purpofe has 
been made upon them ; Hays v. 
J5g?Ä»/, C. B. T. 2^G. 3. '6, n. 

BILL. 

f 1 . Where there is no fpecial memo- 
rafidum» the bill| by ßdion, is held 
to be of the ürfl day of the term, 
^2, n. [t 30] 
f 2. The bill, not the latitat ^ is, in ge 
'neral, con fide red as the commence- 
ment of the fuit in B. R, 62, n. & 

[t 30J 
f 3. But where one of the ßatu/es of 
limitations is pleaded, the plaintiff 
may reply a latitat fued out of the 
preceding term, and the defendant 
may rejoin, that the latitat was noi, 
i|i lad« fued out till the vacation after 



fuch preceding term, and after the e%^ 
piration of the time limited for bnng<« 
mg the aäion. Page 62, n. [t3p] 

t 4. So, if the defendant flead a temdtr 
before the exhibiting o/the bill» an4 
the plaintiff reply a latitat previous 
to the tender, the defendant m^y 
rejcin that there was no cauie of 
adion when the latitat iffued. 62^ 
n. [t 30] 

f 5. So, If there is no Jp^cial memoram^ 
dum, and the caufe of a£Hoa arofe 
after the firft day of the term» a 
latitat fued out after the firft day 
may be given in enjidence to (hew 
that the commencement of the fait 
was fubfequent to the caufe of ac- 
tion j Pngb V. Martin, B. R. IL^ 
24 G. 3. - 62, n. [tjof 

6. An attorney mud be fued by bill; 
Comerford v. Price, H, 20 G, 3. 

312 to 314 

7. A bill again fl an attorney may be 
filed in vacation to fave the f^atute of 
limitations; Lane v. f^T^eaf, B, R. 
M. 23 G. 3. 313, n. [t84]» 3Hn 

t B I L L ^ Cofis. 

t Fide Attorney, No. 4, 5, 6, 7^ 
9, 10, II, 12. 

B I L L e^ Exchange. 

1 . If a bill of exchange is not accepted^ 
an adion will immediately lie againfl 
the draTver, before the time when it 
is made payable ; Mil/ord v. Mayor »^ 
//. 19G. 3. . 55 

2. Notiiing but an exprefs declaration 
by the holder will difcharge the ar- 
cept or ', Dingwall V. Dunftar, M, 20 
G. 3. - 247 to 250 

f 3. Though the payee receives part 
of the money from the drawer when 
the bill becomes due, and takes an 
undertaking from him indorfed on 
the bill, by which the drawer pro- 
mifes to pay the remainder at a fu. 
ture time, that does not difcharge 
the acceptor -, Ellis v, Galindo, B, R. 
M.z^G.j. 250»n-.[t7iJ 

v«f in iuch 



f 4. Nor although the paye 



Ckf« 
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etfe (^0. 3.) (hoald fuiTer 
years to elap(e 1 



feveral 
before he Tue the ac- 
ceffr ; EUis v. Galindo, B. R. M. 
24 G. 3. Page 250, n. [f?»] 

r, A bill of exchange given for money 
won at play is voiil even in the 
hands of an indorfee for 'valuable 
eonftderatiou without notice, 247, 

n. [i], 636, 741^0744 
^. An agreement to tfff^'// may amount 
to an acceptance. - 299 

7. Such agfement (No. 6.) may be fo 
exprefTe^ as to put an indorfee in a 
better fituation than the drarjMr, 299 
^. An agreenunt to ßcceft on certain 
conditions is difchareed if the con- 
ditions are not complied with ; Ma- 
Jon V. Hunt^ M. ?o G. 3, 297 to 

300 
5. If there is a virtual acceptance in 
confidcration that goods (hall be con- 
figned to the acceptor to anfwer the 
biiU together with a policy on them» 
the holder of the bill, by talcing to the 
goods and felling them himfelf, dif- 
charges the acceptor; Ma/on v. 
Hunt, M. 20 G. 3. 297 to ^00 

1^ 10. The parole acceptance of inland 
bills of exchange is good, (as well as 
di foreign,) notwithlhmiüng 9 & 10 
W, 3. c. 17. § 1. and 3 & 4 -^nn. 
f • 9» S 5« > Lumlej v. Palmer, B. R, 
A/. 8 G. 2. 299, n. [(Ö-] 

11. An attorney fued by original on a 
bill of exchange, and declared a- 
gainil as having accepted it accord- 
ing to the cullom of merchants, may 
pliad his privilege in abatement; 
Comer/ord v. Price, //. 20 G. 3. 312 

to 314 

12. A bill of exchange given upon an 
' u/urious contraä is void in the hands 

Gf an indorfee, though for valuable 
confidcration, and without notice of 
the ufury, Lovje v. Waller, 7*. 21 
G. 3. - 736 to 744 

f 3. An indorfement written on a blank 
note or check in the form of* a bill 
of exchange or promjjory note, will 
bind the indorfor for any fum and 
time of payment which the perfon 
to whom he entrnils the note fo in- 
dorfed (hall infert in it ; Rußell v. 
%a«gßaJe,M. 21 G,y 514 to 516, 
• • &n. [1] 



14« And the holder may declare againft 
fuch an indorfor, as indorfor of a bill 
of exchange or promijiny note ; Rrf' 
fell V. Langflaje, M. ii G. 3. 

Page 514 to 516 

15. What fhall be reafonable notice to 
the indorfor of non-payment by die 
acceptor of a bill of exchange, or 
drawer of a promiffory note, is for the 
deci(ion of the yjrry. - 515 

16. A bill of exchange, with ablanK 
indorfement, being (lolen and negoci» 
ated, an innocent indorfee for v«- 
luable confidcration (hall recover npoa 
it againli the drawer; Peacock v. 
Rhodes, E. 21 G. ^. 633 to 636 

17. So, the innocent holder of z forged 
bill of exchange for which he has 
given valuable confideration, (hall re- 
cover againft the acceptor who ac- 
cepted it not knowing of the forgery. 

18. A bill of exchange being drawn 
by A. on B. payable to C. or or- 
der, and indorfed by C. in thefe 
words, " the within muft be credited 
to D. value in account," and £>. 
being indebted to B. and the bill 
fent to B. and accepted by him, and 
he having given />. notice that ho 
had received it and placed it to D.'s 
account, this is fuch a fpecial in- 
dorfement as reilrains the negotiable 
lity of the bill ; Jncher v. the Bank 
of England, E. 21 G. 3. 637 to 64I 

19. And if afterwards a forged indoffe- 
ment, purporting to be by D. to pay 
to E, or order, is written upon (uch 
bill (No. 17.) and the bill difcounu^ 
ed, the perfon difcounting it (hal) 
(bmd to the lofs ; Jncher v. the Bank 
of England, E. 21 G, 3. 637 to 641 

20. And if an agent of jf. (b. having 
become infävent,) pay the money 
for A, and take up fuch bill (No. 
17.) A. may recover back the no- 

• ney in an adion for mc»^ had and 
received; Ancher v. the Bank of Eng^ 
land, £. 21 G. 3. 637 to 641 

t 2 1 . If a bill is drawn by two, pay« 
able to ** us or our order,** and fuD- 
fcribed by both, though not in part^ 
nerfoip, they make thcipfelves partners 
by the form of the bill, to the efFed 
of making an indorfement by one of 

them 
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them valid ; Canick v. Vickery^ B. 
M.ff. 23 G. 3. Page 6^3, n. 

[t i;4]»654»n- [tJ 
•( 22. But an univcrtal n/age and un- 
derflanding of merchants and bank- 
ers may render fuch an indorfement 
(No. 20.) *vöit/ ; Carvick v. FtcJ^^ 
gry, N, Pr. after H, z^ G, ^. 654, 

«• [t] 

33. In an adHon aeamfl an indorßr, if 
the diclaration do not allcdge a de^ 
wuLnd on the acceptor^ and refufal by 
kirn on the day when the bill became 
payable, it is error ^ and not cured 
oy n/erdia^ Rufeton V. J/pinall, T. 
21 G. 3. - 679 to 684 

Z4. So, SF the declaration do not al- 
tedge notice to the defendant of fuch 
demand, and refufal (No. 22.) by 
the 0ucift9r \ Kufiion v. AfpMall^ T. 
xi G. J. ^ 679 to 684 

BILL of Middle/ex. 
WUt Practxci, No. ft. 

BILL of Ranßm. 
Vide Ransom. 

•t B I L L £/" Righti. 

f Vide Table of Statutes after Title 
Statute* 



BILL of Sale. 
yUdtBAUKtiVVT, No. 30. 

BLACK J<S. 

If the offender under this afl (9 G. i . 

. ^.22.) is convicted witliin 6 months, 

the HuMdnd is not liable. 704 

BOND. 

«• A bond for performance of cove- 
nants or agreements is only a fecurity 
(under 8 & 9 ^. 3. r. 11.) to the 
extent of the penalty ; /T/^/// v. 5^«^, 
Af. 19 G. 3. - 40, 50 

%^ 2. But v/<^ Lord Lonfdale v. 



C^KTfir, JJ. R. i?. 28 G. 3. 

/"/ifr 50, n. [20], [0^] 

3. If the condition of a bond is that a 
fervant (hall not embezzle any lao- 
ney that (ball come to his hands on 
account of his mailer, it is necefiary 
for the obligee, in an action on the 
bond, to (hew in his replication ibme 
particular fum or fuths embezzled» 
and how or from whom received ; 
Jones V. PFilliamJ, T, I9G. 3. 2 14, 

4. Evidence of the acknowledgment of 
the deSt by the obligor is not fuffi- 
cient to fupport an adion on a bond 
conditioned for the payment of mo- 
ney, but the execution muft be 
proved > Juliet v. Plumpe, T. 19 
G. 3. - 216,^217 

J. The condition of a bond being /#' 
render a fair, juR, and perfeä. eucoum 
in writing, ofall/ums received, if the 
obligor negled to pay over ^ch fums 
it is a breach of the condition ; Backe 
V. Proaor, E, 20 G. 3. 382 to 384 

6. Fide Annuity, No. 1, 2, 4, 5, 
6. Bail,No. 4, 5. Bankrupt» 
No. 12, 13, lA, 15, 16, 22, 23. 
Insolvent Dehor, No. 6. 



t BOYS. 

f 1 . Where a certain number of **Jea-> 
men beides paßengers^* is fpcdfied in 
a tvarrantyxsi a policy ofinfuramce, the 
warranty is complied with, if there 
is the fpecified number incliiding 
hoys ; Bean, v. Stupart, M. 19 G. 3. 
II to 14 

f 2. J fortiori, this feems to hold 
(No. 1.) in the cafe of a reprefenta- 
tioM. - - I», n. 



t BRIDGES. 

f 1. Conftru^on of § 4. of ^tfiatute 
of bridgoB and bigb^jüays. 189, 190 

f 2. Fide Table of Statutes after 
yVz/p Statute, 



(Ö- B R I B E R Y. 

^ Vide Mi3-RiciTAL, No. 4:. 

t C A P I A S. 



A Tahle of tie Princifsfl MatUrs. 



t CAPIAS, 

f I. 'pHE plaint not the capias is the 

commencement of the fuit in 

the Marjhalfia court ; Ward v. Ho- 

neywood, H. ly G. 3. Page 61, 62 

f 2. But the capias is now coniidcred 
as the commencement of the fuit in 
C. B, - 62, n. [t30 

f 3. And though the declaration ftate an 
original fued out, the capias is futfi- 
cient e'vidence thereof. 62, n. [ j- 3 1 ] 

CAPITAL Burge/s. 

|. ^. Whether non-refidence is tl for- 
feiture of the oßce of a capital bur- 
gefs. . . 157 

CAPTOR, CAPTURE. 

Fide Insurance, No. 10, 12, 15, 
41, 42, 43, 50. Prize. 

CASE. 

1 . Jäion on the cafe. Fide Action, 
No. 1,2, 3,4. Assumpsit. 

2. A cafe cannot be fent by the com- 
mittee of appeals of the privy counci! 
fbr the opinion of a court of law. 

344' n- 

3. Nor by the Maßer of the Rolls, 

3+4» n-* 
f 4. Though in the cafe of Couifon v. 

CouIfoM, that (No. 3.) feems to have 

been done. 344, n. [f 90] 

^ t CAUSE e/*^^/W. 

Fide Bill, No. 4, 5. Latitat, 
Pl£a pleaded^ No. 3, 4. 

CERTAINTY. 

I. The dilFerent forts of certainty, 
158 to 159, 158, n.[t 53] 

Z- Ccrtamty to a certain intent in general 
is all that is requifitc in counts , repli- 
€4tions and indi3m»ntSi and returns to 



writs of mandamus and haSems ehr* 
pus. - . Page 159 

3. Such certainty (No. 2.) means what» 
upon a fair and reafonable conflruc- 
tion, may be called ceruün, withoul 
recurring to pojjible fads'. 159 

4. Certainty to a common intent is f«N 
ficient ix\ picas in bar. 158 

5 . Certainty to a certain intent in every 
particular is neceüary in eftoppeU» 

CERTIFICATE by ajudgu 

1. The certificate of the Judge or 
court that there was probable cauft 
for fcizing a (hip or goods as con« 
traband, ihall protedt the perfoa 
making the feizure and profecuting 
for a condemnation, although the 
fhip or goods ihould be acquitted. 

107, 108 

2. Or, when an adion is brought for 
fcizing a (hip or goods, although ' 
there is a verdift for the plaintiff, 
if the Judge or court grant (uch cer- 
tificate (No. I.) the plaintiff ihall 
not have more than nominal y^vnt^c/^ 
befide6 his (hip or goods, and fliaU 
not have coßs, 107 

3. Such certificate (No. i.) may be 
granted after the trial or fentence ; 
Sullivan V. Montague y H, 19 G. 3. 

106 to 109 

t 4. And although no fuit has been 

commenced in the Exchequer fbr the 

condemnation of the (hip or goods ; 

Renalis v. Cooper, B. R. E. 32 G. 3, 

108, n. [t45] 

5. And by a court of appeal from the 
admiralty jurifdidion in the Plan^ 
tations ; Sullivan V. Montague, H» 
19 G. 3. 106 to 109 

6. Fide Costs, No. 2, 7, 8, 19. 

CERTIFICATE of a Bankrupt. 
FideBAKKViVFT, No. I, 2, 12, 13, 

14, 15, 16, 20, 24, 25, 26, 31, 

35» 36* 37> 38. 

CERTIFICATE of m Pauper. 

I. Inilaace where it ihall not operate 

to 
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Co prevent the fauftr*% fon from 
gaioing a fettUment in the certifying 
parilh ; Rex v. Frampton, T.%0 G. 
3. pÄff4i8, 419 

• A refidence on the faup€r*% own 
^«/f, whatever the value is^difcharees 
770, 5cn. [i] 



a certificate. 



CERTIFICATE rfaCu/tom. 

1. If the Recorder of London has certi- 
fied a cuflom as part of the caftoms 
of Loniion, the court mud take no- 
tice of it, 380 

s» And it cannot be certified again. 

380 

CERTIORARI. 

I, A certiorari will not lie to remove 
a convi£fi9M by commijjioners of excife 
for the double duties on beer ; Rex 
V, Wbiibriadt A/. 21 G. 3. 

549^0553 

•|- a. But a certiorari will lie to remove 
conviStiou under fl. 1 1 G. 1 . r. 30. 
§ 16. for harbouring tea and fpirits, 
cither by ju/hica of peace or com- 
mißoners of excife \ Rex v. Abbot ^ 

^. Ä./f. 23 G. 3.553. n-[tii3]. 
10555, n. [t] 
f 3. But fuch certiorari will not be 
granted on an objection to the con- 
«viciion founded on the merits; Rex 
v. Abbot, B. R. //. 23 G. 3, 553, n. 

[t>i3]»t0 555."-Lt] 

4. A certiorari cannot be lued out as 

of courfc, and without laying a 
ipecial ground before the court, to 
remove proceedings in an aSion in 
the courts of the counties palatine; 
Zinck V. Langten, T, 21 G. 3. 

749 to 752 

5. Nor to remove fuch proceedings 
(No. 4.) in the courts of Great 
^effionst in Wala ; Williams v. Tko- 
mtut B,R.£. 22 G. 3. 751, n. [2] 

1^ 6. In all cafes where a defendant 
applies for a certiorari» he mull 
ftate a fpecial ground by affidavit \ 
Rexv. Eaton y A/. 28 Geo. 3. 7c i, 
n.[2t^] 

7, Fide QovwQT ion y No. 3. 



CESTUI qm Trm/f. 

Vide Equitable Eßatt. Eji^CT-i 
ME NT, No. 3. 

CESTUI juiUfi. 
FideUsi. 

CHANCERY- 
Fide ExcHEC^ER Chamber, No. 2, 
Practice» No. 10. Lease^ 
No. 2. 

CHARTER. 

1 . A charter creating a new c^porattom 
mufl be accepted in toto if at all. 

2. J^/. Whether a charter grantee to 
an exilting corporation may not be 
accepted in part. 535, & n. [1] 

3. Fide Corporation* No. l« 
County, No. i 

CHARTER-Ptfrfr. 

1 . Freighters of (hips under the charter- 
parties of the Baft 'India Company 
are not anf^veriible for damage or lou 
to the cargo happening by the ad 
of God ; Hot ham v. the Eafl-lnÜM 
Company» M, 20 G. 3. 272 to 

278 

2. ** Ship-damage** in thofc charter- 
parties means damage from negli- 
gence, infutiiciency, or bad (lowage 
m the ihip, exdufive of what is 
occafioned by ftorm or other fca- 
hazard ; Hot ham v. the Eafl-lndia 
Company, M. 20 Geo. 3. 272 to 27^ 

CHILDREN. 

1. Children, whether legitimate or 
haflard, living with their mother for 
nurture, but naving a different ,^^ 
tkment from her, are to he wuum^ 
taincd by their own, not their mo- 
ther's parifh ; Simp/on V. Jobn/tm^ 
M. 19 G. 3. 7 to 9. Rex v. Hem- 
lington, H. \j G. 3. 9, n, [i], 

10, n. 

2. Operation of the word *• children** 
in a vjill. Fide Will, No. 19, 
21, 

CLERGY. 
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CLERGYMAN. 

t. A clergyman b not liable tofervc 
on juries. Page 190, & n. («) 

a. Fide Marriace, No, 4. 

f COMMENCEMENT of AaUn. 

tri</#BiLL,No.2,3,4»5- Capias. 
Latitat. Marshalsea Court* 
fhz a pleaded. No. 3, 4- 

COMMISSION. 

1. What debts arc provcable under 
a commiflion of bankrufi. rtde 
Bankrupt, No. 2, 11, »5» *7- 

2. What debts arc not« Fide Bank- 
rupt, No, 13, t4, 16, 18 

3. Fi^/ Assize. Nisi Pr/«/. IT Ü- 
SURY, No. 9. 

t COMMISSIONERS of Exci/e. 

f I. Their powers as to the exci/e laws 
vwthin the bills of mortalitjr, and thofc 
of Ju/ices of the peace in all other 
places are co-extenfive. 

P«f^55,n. [t] 
. f 2. Fide Certiorari, No. 1, 2, 

3- 

fCOMMON BAIL. 

+ Fide Affidavit, No. 4, Bail, 
No. 7. 

COMMON PLEAS. 

Ti^OvER, N0.2. TuiAL, No.3- 
t Capias, No. 2, 3. 

tr COMMONS. 
!> Fide House of Commons. 



COMPETENCY. 

Competency q£ evidence. Fide Eyi« 

Ji K N C >• 



CONCLUSION. 

When the concluAon of a fiea (honld 
be to the court, and when to di^ 
country. Fide Pleading, No. 2, 
13, 14. Traverse. Verifi« 
cation. 



CONCLUSIVTfe. 

What evidence (hall be conduiive .and 
in what cafes. Fide AdmiRaltt, 
No. 3. Bankrupt, No. 33. 1^ Fo- 
reign Judgment p No. 2, 3. 

CONCURRENT. 

1. What remainders are faid to be con- 
current. Page 265, A87, n« 488, n, 

2. The inaccuracy of tkat ezpivffion. 
488, n. 

CONDEMNATION. 

Condemnation in a foreign court of 
Admiralty, Fide Admiralty, No. 
3. Insurance, N;. 41 

CONDITION. 

Fide Agreement. Bail, 'No. 6. 
Bond, No. i, 2, 3, 4, 5. 

CONDITION Precedent. 

1 . Inflance where the vefting of a prior 
limitation is not a condition prece- 
dent in a w/7/ ; Bradford v. Fol^p 
H. 19 G. 3 63 to 06 

2. Inflance where it is ; Doe v. Shipp-- 
bard, H, ig G, ^ 75 ^ 79 

3. Where the performance of one 
covenant is a condition precedent to 
another; Kingflonv^Preßon, 6.R.E. 
13 Geo, 3 689 to 691 

4. Inilances of conditions precedent 
in policies of infurancc. Fide In- 
surancs. No. 45, 46. L1ASI, 
No. 6. 

CONDITIONAL Limitation. 

In wills conditional limitations are all 

cither 
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cither C9ntingent remainders, or execu-- 
tery droijis. Page 755, n. [l], 756 

t CONFESSION- e/^PÄT/iVi. 

'i Vide ACKNOWLBOCMBNT. 

CONSCIENCE. 
TaaCoAt, No. I. 

r> CONSIDERATION. 

O I . There is a fufficient confideration, 
in conicience, to fupport an aflion 
for a promife to pay a it2V^/»difcharged 
by an ittfolvent debtors* aä ; ßeß 
V. Barber^ B, R. M. 23 Gee. 3. 
101, n. [t442] 

Cy 2. S, P. (No. I.) as to a debt dif- 
charged bjr bankruptcy ; 'Trueman v. 
Fetuomt B. R, H. 17 G. 3. Cockjhott 
V. Bennettt B, R. M, 29 G. 3. loi. 



CONSTABLE* 



Fide 



!• When entkled to double eeßs. 
Costs, No. 7. 

X. When a conihible may plead the 
general ißte, and give matter ofju/" 
Hfication in evidence. 307 

J. ^. Whether an inhabitant of the 
city of Oxford^ but entitled to the 
privileges of the Univerßty, is liable 
CD ferve the oßce of conilable for the 
city. - 53^^0538 

4* An attorney is not compellable to 
ierve as a conilable. - 538 

5. Nor an alderman of London. 538 
.6. ^iV/ip Indictment, No. 7. Leetj 
No« I. ?E AC E.-Oßcer. 



CONSTRUCTION. 

t. All mercantile contrails ought to have 
a liberal conilrudlion. - 277 

'%. Sabfequent words in a imHI or deed 
may qualify the extent of prior ge- 
neral words. - 323 
3, Inftaoces where they have been 
held to do fo. - 323 
4. The palpable mißake of a word in a 



deed (hau not defeat the manifefl 
intent of the pwtics. Page 384 

5. When the computation of time is 
from or ^ar an a£i done, the day 

when the ad was done is to be /«- 

eluded \ Reecy. Jddarley, M, zi G. i* 

463 to 465 

6. Obfervations on the rule in SJbeUy*s 
cafe. 489, 49I, 497^ 501, 506, 

n. 508 

7. That role does not hold wheie the 
eßate for life is in one conwjranc^ 
and the limitation to the heirs in an-^ 
other ; Doe v. Fonnereau^ M. 21 
G. 3. ^ 487 to 509 

8. Vide EoyiTT, No. 2. Maxims^ 
No. 2» 9, lOi 11^ i7> 48. POWEB.^ 
No. 3, 8. 

CONTEMPT. 

4. WlT-^ 



Fidi Attachment» No. 
KESS, No. 3. 



CONTINGENCY. 

The meaning of the terms '< doabU 
contingency,** or " contingency *wkh a 
double afpea,*' 66, 494, 499, 5024 



CONTINGENT Dek. 

Vide Bankrupt, No. 13, 14^ i5i 

16, 17, iS, 19> 20. 

CONTINGENT Rjemai^edtr. 

Vide Remainder, No. 6.' Will> 
No. 36. 

CONTRABAND. 
Vide Smuggling« 



CONTRACT* 

1 . Mercantile contrads ought to have A 
liberal conflrudion. - 277 

2. f7</<fAcREEMENT« ALLEGATION« 

No. 4. Artillery. Assump- 
sit, No. 4. Bankrupt« No. 
22. Court, No. 5. Execü- 

• TORY» 
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iroitY, No. 1. Gaming, No. i,, 

2. IWDEMHITY. IWSURAKCB, 

No/41,42,43,45,46,47. Part- 
ncr. No. I. Privity. Usury, 
No. 4. 

t CONVEYANCE. 

f A fae and th« ifee/i to lead the u/esy 
are to be confidered as or.c convey- 
ance. - Page 45 

CONUSEE, CONUSOR. 
#^/V^FiNE, No. 1. 

CONVICTION. 

1 . A conviäion by a juflice of peace is 
voidt unlefs U fct forth the evidence ; 
Rex V. Read^ Af. 2 1 G. 3. 486, 487 

«. DifFerencc between convidlions and 
orders o£ jußices, - 116,663 

J. Every con virion may be removed 
into the court of King's Bench by 
€ertiorari, unlefs where the power is 
cxprcfsly taken away by flatute. 549 

4. A convidbion by the commijßontrs of 
excife under 12 Car, 2. c. 24. § 33. 
cannot be removed by certiorari ; 
Rex v. Whithready M, 21 G, $' 549 

«>553 

5. A conviftion for ufing a gun, " be- 
ing an eneine for the deftnidion of 
game,** without adding that the par- 
ty ufed it for the deftrudion of 
game^ is void ; Rex v. Hunt, £, 1 5 
G. 3. - 682, n. [i] 

^. The information in a convidion for 
killing game muil negative all the 
qimlißcations in 22 & 23 Car. 2. 
c, 25.; Rex y. Wbeatman, E, 20 
G. 3. - 345' 346 

J. FsdeOKHEK, No. 2. 

CONVOY. 

jT/if Insurancs, No. 8, 9, 20, 21, 
33» 34' 4Ö- 

COPE. 



ahle to the /tfflr ; Ronviis T. G^//, iJ. 
Ä. £, 16 G. 3. -Ptf^* 304, n. [1] 

COPY. 

1 . The copy of a marriage regifler 11 
good evidrnce. - 174, 594, a. 

2. And oi di'poßtions before commijfionert 
of bankrnpt, when recorded accord* 
ing to 5 Leo. 2. c. 30. § 41. 258» 

3. And of entries in the journals of 
farliwnent ; Rex v. Lord Georgw ' 
Cordon, //. 21 G. 3. 593, Sc 

«• [33» 594- n- 

4. And of the transfer books of the 

Laß 'India Company, 593« »• [>]• 
& 594, n. 

5. And wherever the original is of a 
public nature, though not a records 

594>»- 

COPYHOLD. 

1 . J^tf. If copyhold eflates arc included 
in the word bereditamtnts in 27 El. 
c, 4. % 2. - 716, n. [il 

2. One grofs fine cannot be afFeäed 
on the adjnijpon to feveral copyhold 
tenements ; Grant v. Aßle^ T, 21 
G. 3. ^ ' 722 to 731 

3. And if it is fo Hated (No. 2.) ia 
the declaration m an afdon for xhtjini, 
(Fide Assumpsit, No. 11.) it is 
error, and not cured by verdiSi 
Grant v. Jßle, T. 21 G. 3. 722, 

731 

4. %. Whether copyhold tenures arofe 
out ofviilenage. 724, n. 725, n. 

5. Fide ^IVM on AdmiJftoH, &c. No. I. 
Herbdltambnt. Mortgagb» 
No. 14. Qui Eßate. Will, No. 
34> 35- 

CORONER. 

A coroner is not liable to fervc on' 
juries. - - 190 

CORPORATION. 



1 . The power of amotion is incidental 
to the body at large in every cor- 
Cope and kt, in lead mines^ arc tat$- \ poration, onleft where it is exprefslf 

confined 
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conSned to a feleCl part» by darter, 
irßi'law, ice* Rix V. Lyme Regis, £, 
19 G. 3, 4 Page 149 to 160 

2. Therefore» in a return to a maHda- 
mus to reftore» M it is ftated that the 
party was amoved by the body at 
large> it is unnecefTary to aver that 
the power is veiled in them; Rex 
V. Lyme Regis, £. 19 G. 3. 149 to 

160 

3. If the party means to contend that 
it is confined to a fele^ part, he 
maft alledge it in refly to the return» 

»59 

4. Where non-reftdence is a good 

§ round of amotion, it is anneceflary, 
efore proceeding to amove the 
party» to fummon him to come and 
reiide; Rex v. Lyme Regis, E. 19 
G. 3. - 149 to 160 

1^ 5. Bat the non-reßdence does not 
adually determine the office» till a 
judgiQent of amoval has been pro- 
nounced by the corporation » Rex v. 
Hea'ueut B. R, M. 29 G. 3. 157» 

»^* [t3^ 

6. Qu. If the fame niceity is required 
in a ebarge to ground a diifreuicbife- 
wunt ^UiZXi indiSlment, 182 

7. pTo prove the exigence of an ag- 
gregate corporation confifHng of dif- 
ferent incorporated trades» entries of 
admiffion into the different trades, 
as into the company of carpenters, 
the company of plafterers, cfr. are 
admjpble evidence ; the Company of 
Carpenters v. Hafward, £. 20 G. 3 . 

374> 375 

8. The court will not decide the va- 
lidity of the eleäien of a corporator 
if the quelHon is new or doubtful, on 
a rule to (hew caufe for an informa- 
tion in the nature of quo ^warranto ; 
Rex V. Godwin, E. 20 G. 3. 397 

to 40 1 

9. /7</f Charter. Custom, No. i. 
Information»No. 4« Stamps» 
No. 1. 

CORPORATOR. 

^M> CORPORATIOI^. 

COSTS. 

t . The plaintiff in an aOion for Uking 



hit (hip or goods» (hall not ixti 
cofb» although a verdiS (hould pais 
for him» if Uie judge or cdort or* 
ti^ that there waa proiaBk ceufi of 
(ei^^ure as contraband. Page 107 

t 2. A certificate that a trefpt}$ was 
wlftd and malicious under i ic ^ 
^•3. c, 11. ^.4. made out of court 
is void, and does not entitle the 
plamtiff to full cofb. loS» n. 



5. To entitle a defendant to cofl 
der 3 Joe, I. r. 15. § 2. & 4. when 
the damages are under 40 /« he mak 
fhew that he is refiant in the dty of 
London, - 245» & n. [i\ 

4. J^. If he mud not alio fliew that 
the plaintiff is. 245 » n. [2] 

5» If the damaees are under 40/. in 
aßimpfit agamft an inhabitant of 
MiddUfex, the defendant ihall have 
double coils» whether the plaintiff 
fue in hi» own right» or as perjond 
reprefeptative ; W^afe V. fVyburd, Af. 
20 G. 3. . 246» 247 

6. But a perfonal reprefintative cannot 
be fued in the county court of Mid- 
dlefex, and ihall therefore pay coils» 
though the damages are under 40 /•; 
Ailvoay v, Burro^vs, IjrL 20 G. 3. 

263, 264 

7. To entitle a conßable, juflice of peace, 
&c. to double cofb under 7 y«r. 1. 
r. 5. it muH be certified by the judge 
who tried the cauK» that the de- 
fendant adted by virtue or reaf<m of 
his ofiice ; Grindiey x^Halovfoy, H, 
20 G. 3. . 307» 308 

t 8. Unlefs (No. 7.) upon a ß^ial 
verdiä, it appears by the fads ther» 
found, that the defendant was afting 
by virtue of his office; Rasm v. 
Pidin, B, R. M. 23 G. 3. . 308, n. 

ft 82] 

9. On a rule for an informatimt, though 
the court may think a ground is 
laid» yet» if under the circumftances 
the payment of the profecutor's cofts 
appears an adequate punühmeot» 
they will difcharge the rule» on tfae 
defendant's undertaking fo to do; 
Rex V. Morgan, if. 20 G, 3. 314 

10. In taxing colb» the contingent 
loffes which vjitmßes may have fhf- 
fercd bj obeying the fisBfaita <Kil> 

001 
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%t\ Öe allowed ; Thtlluffon v. Stafles, 
t. 20 G. 3. - Page 438, 439 
'4 1 . If there is a flea of render slu to 
part and /ton affumpfit as to the re- 
fidue, and, the ifTue on the tender 
being found for the defendant, the 
balance proved is under 40 j. yet the 
defendant, though within the jurif- 
didtion of the tounty court of Mid- 
dlefoxy is not entitled to coils under 
23 Geo. 2. f. 33. S 19.; Heaivard 
V. Hopkins, M. 21 G. 3. 448, 449 

12. Nor if the debt is reduced under 
40 s. by a /et-oj: - 448, 449 

13. Where there are iflues joined on 
feveral counts, and on fome a fverdiSi 
is found for the plaintiff*» and on 

. , others for the defendant» the de- 
fendant (hall not have cods on the 
part of the record on which the ver- 
oid is found for him ; Butcher v. 
Green, E, 21 G. ^. - 677, 678 

14. Where the ilTue is found for the 
plaintiff on a fpecial plea, or he has 
judgment on demurrer to fuch plea, 
he is to have cods, by 4 Ann. c. 16. 
§ 5. - - 678, n. [^J 

15. ^. If that daufe of 4 ^my. (No. 
14.) extends to cafes where there is 
judgment for the plaintiff on a de- 
murrer to a fpecial plea, and after- 
wards a verdiß for the defendant on 
the ßeneraJ ijue, - 678, n. [2] 

tS* 10. If there are feveral iffues on 
feveral fpecial pleas of jußtfication, 
and, on the general plea of not 
guiiij, all are found for the plaintiff, 
except one of the fpecial j unifica- 
tions, which is found for the defend* 
ant, but afterwards held infufficirnt 
in point of law, fo that the plaintiiK 
has judgment, the plaintiff (hall rot 
have the cofts on fuch i(rue found for 
the defendant ; Kirk v. Noi,vi/I, B, 
R.E 26 G. 3. GjSy n. 2 0*] 

17. An anjonuant (hall p<iy cods on the 
fpecial avowries found againd him ; 
itone V. Tor/yih, B. R. T. 22 G. 3. 

709, n. [2] 

18. And (hall not have cods on the 
affirmance of a judj^ment in his fa- 
vour on a writ of error, jog, n. [2] 

19. 0|^ trefpajs for breaking tne plain- 
tiff's clofe^ and digging up- the foil 
upon the place in which» (sTc. and 

V»L. II. 



taking and carrying aiVay the fani^« 
if the defendant plead not guilty, and 
a vcrdivfl is tbund for the plaintiff, 
but with damages under 40/!* a£d 
the judge does not cefti^, he (hall 
have no irtore co(b than damages; 
Clegg V. MoJyneux» T. «i G. 3. 
i*Ä^^78o, 781 
20. Fide Ageut, No. i. Allega-* 
TiON, No. 2. Husband, No. 4« 
Prohibition, No, 2. Trial« 
No. 7, 8. 

C O U N C I L* 

The law committee of the Privy Cüun* 
eil cannot fend a caß to a court of 
law for their opinion. * 344, n. 

COUNSEL, 
Fide Barrister« 

COUNT. 

1. What certainty is neceftary in a 
count. Fide Certainty, No. t. 

2. Fide Costs, No. 13. Verdict, 
No. 6, 7. 

COUNTRY. 

When a plea, ^c. (hould Onclude to 
the country. Fide PleaoinGa 
No. 12. Traverse. 



COUNTY. 

1. The King cannot by charter mi* 
thorize the trial of crimes out of the 
county where they were commits 
ted; Rex. v. GougM, T. 21 G. 3.. 

791 to 798 

2. Fide V/ales, No. 4, 



COUNTY P^Jatine. 

A eertiorari does not lie to remove civil 

proceedings from the courts of the 

counties palatine without fpecial 

caufc ; Zittck v. Langton, T. 21 G. 3. 

749 to 7 J2 

Cc COURT* 
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COURT. 

t !• Inftances of what the court will 
take notice of. f^tdi Custom, 

No. 10. PARLIAllBNTy NO4 I» 2. 

t 2. What they will not. FUe Cus- 
tom, No. II. Private Statute, 
No. 2. 

+ 3. InihiQces of what is within the 
province of the court, and what 
within the province of the jury. 
Ftiie Damages, No. 5. Insur- 
ance, No. 28. Interest 0/ 
money. No. I, £. Jury, No. 3. 
Witness, No. i. 

4. An a£don for u/e anii occupation does 
not lie in the court of conjcicmc for 
the city of London ; IfooUey v. Clota 
man, M, 20 G. 3 . Page 244 to 246 

5. Nor any adion for r/«/, or any real 
contra^, or for any de6t aiifing by 
reafon of any caufe concerning a 
tejiament, matrimony, or any tmng 
concerning or belonging to the eccU- 

fiaßical court. - " 245 

6. Nor for any fuch matters (No. 5.) 
in the court of requeßs for the To<wer 
HamUts. - - 245 

7. An inferior court cannot grant a 
//<nv trial. - - - 380 

8. A court oi error may award a »venire 
denc*vo\ Grant y. Aßle, T, 21 G. ;;. 

722» 73« 
t^'C). But not, it fhould feem, to an 

inferior court ; Trrvor v. If 'all, B. 

R. £. 26 G. 3. 732, n. [t 157 rj-] 
10. Court Leet. FiJeL^ZT. 
u. /'v/<f Attorney, No. 15» '17. 

COVENANT. 

1 . No fot form of words is neceflary to 
coiilHtute a covenant. • 27, 766 

2. Any words amounting to an agree^ 
mcnty if under fcal, arc fufiicicnc. 

766 

3. If there is a poz'jer fcr hußand and 
tvyir jointly to declare the vßs of a 

j,nc of the wife's eftate, and the huf- 
band covenants with a Icffee for 
c]C}ic*t poflclfion againft any perfon 
(Ir lining under the hußand, his exe 
tutors fhall be liable iftheleflee is 
ev ictcd bv a rcmaindcr-man claiming 



•ft] 
(No. 



under a jdnt execution of the pofwer ; 
Httrd V. FUtchtr, M. 19 C 3. 

/^^^ 43 to 45 
4. A covenant for rent in a Ua/e doe« 
not bind an under-tenant', HoiforJv. 
Hatch, E. 19 G. 3« 18310187 

f 5. If the whole of a term b made 
over by the lefie, although in the 
deed he referves the rent and a power 
of entry for non-payment to hun/elf 
and not to the original lefir, and 
although he introduce new cove- 
nants, the perfon to whom it Is made 
over may iue the original leflbr or 
his aflignee of the rrverfi^n, or be 
fued by them, as t^ßignet of the term, 
on the refpedtive covenants in the 
original leafe ; Palmer v. EdiKordi, 
B. R. E. 23 G. 3. 187, n. [t 59], 
188, n. 
f 6. ^. If fuch new covenants 
5.) are good. - - 188, n.[f] 

7. If one covenant to do a certain a^ 
in confideration of a reward» and the 
other party prevent the ftipolated 
thing from being literally done> and 
accept fomething elfe as an equi- 
valent 1 he may Ee fued for the ro-* 
ward, and the reafon of the non- 
compliance with the literal terms 
a*verred in the declaration*, Hotham 
V. the Eaß India Company, M. 20 G. 
3. - 272 to 278. 6841069^ 

8. Covenant will lieagainft an original 
leße before he ulces adual pofTcffion. 

461 

9. And a2;alnft an aßigntt under an ab- 
folute mdefeafible ajftgnment of the 
whole interefl in the term ; Walker 
V. Reevet, B. R. M. 22 G. 3. 

461, n. [i], to 463, n. 

10. But not againfl z mortgagee of the 
term, even after the mortgage is 

forfeited till he takes» aÄual poifef* 
fion; Eaton v. Jaques, M. 20 G. 3. 

455 to 461 

11. In a common tndenturt of apfren» 
ticefhip under 5 El. c. 4. between 
the father, the fon, and the mafter ; 
the father is anfwerable in covenaat 
for what is to be performed by the 
fon; Branch v. Ei':ingtct:, M. 21 
G.3. - 51810519, Sifn. [a] 

12. In a derlaration in covenlint, it is 
only ncctfiary to Aatc as much of the 

deed 
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jeed as will (hew the plaintiff's title. 
Page 667 

1 3. And that need not be done in hac 
verha, but according 10 the legal 
effea, - - 667 to 669 

14. Where fomething is covenanted or 
agrnd to be done by each of two par- 
ties at the fame tinuy he who was 
ready and offered to perform his 
part, l>ut was difcharged by the 
other, may maintain an a6lion 
againil the other for non-perfbrin- 
ance of his part ; J met v. Barkley ^ 
T, 21 G. 3. - - 684 to 695 

%y 15. So, if he Was prevented by the 
negledi and default of the other 
party ; Hot ham v. the Eafl India 
Xlompanjy B, R. H, 27 G. 3. 694, 

n. [crr^] 

16. Where there are mutual and inde- 
pendent covenants, either party may 
recover damages for a breach by the 
other, and it is no excufe for the de- 
fendant to alledge a breach by the 
plaintiff of the covenants to be per- 
formed by him. - - 690 

17. Where covenants are conditional 
and dependant, the performance of 
the one is a condition precedent to the 
performance of the other ; Kingßon 
V. Preflon, B. R. E. 13 G. 3. 

6S9 to 691 

•|8. Inftances where covenants or ^ar^^- 

ments arc conditicns precede tit, and 

where not, - - 684 to 695 

C^ 19. Where a covenant goes to the 

whole of t)\p coniideration on b(uh 

fides, it is a condition precedent ; Duke 

of St. Man's V. Shore, C. B. T. 

29 G. 3. - 690, n. [c:>] 

%Oi Jnflances where a party has done 

eaough to entitle hstnielf to an adion 

Qt covenant or upon an agreement. 

685 to 6<^9 

21. IniUnccs where he lias not. 6S5 

to 693 

22. Fide E<^iTY, No. 2. Hus- 
BAKP, No. 1, 2. 

COVENTRY. 
Fide PooiL-r«^o No. 10, lU 

COVKIIT, COVERTURE. 

ifyt HVIBA^O. 



CREDITOR. 
A'/i/if Bankrupt. Decree, No. t« 

CRIMINAL Con*verfatioH. 

1 . An aflion for criminal converfation 
is the only civil cafe, where the 
adlual celebration of a marriage mufl 
be proved. - Page 174 

2. /^/V(f Evidence, No. 17. 

CROSS Remainder. 
Fide Remainder, No. 1, 2. 

CROWN. 
Fide Administration, No. 4. 
JBastard, No. 2. Excise, Ex- 
tent, FoRrEiTURE,No. 1. Na* 
VI gable Ri'uer, 

CRUISE. 

Senfe of the word " cruife" in pclicies 
of infurancc, - - 521} 

CUSTOM. 

1. A corporation being entitled to a 
cullomary duty on corn imported, a 
cuftom that faÖors, free of the cor- 
poration, fliall receive to their own 
ufe, that part of the duty which 
arifes from corn configned to them 
as fadlcrs, is good in law ; Cockfedg$ 
V. Fanjhaw, E. 19 G.3. 119tO I34 

2. Inüanccs of cuftoms good in law» 

126, 203 

3. Of cuftoms ov/V/in law. 204 to 206 

4. A cuftom that tenants, whether by 
parole or deed, fhall have the lAJoy^ 
going crop after the expiration of 
their term, is good in law ; fFigglef- 
ivorth V. Daflifon, T,. 19 G. 3. 

201 to 207, & n. [7], n. [8] 

5. So is a cuflom that the inhabitants 
of a manor fhall grind— til their 
com, grain, and malt, which bv 
them, or any of them, (hall be ufed, 
or fpent, ground within the manor 
— at certain mills ; Cort v. Birkbcck, 
7*. 29G. 3. - - 218 to 22$ 

C c 2 6. But 
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6. But if it were, that they (hall grind 
— all their grain whatfocver by them 
fpent or fold— at certain mills» it 
would be *i'eiJ. - Paje 221 

7. A i/ecne to eftablifh a cuftom binds 
all pcrfons in the fame circumflances 
with the oneinal defendants; the 
cafe of Mancbefler Mills , Due. Lane, 
£.360.2. - 222,^ n. [13] 

8. In cafe of a dire£i breach of the 
• cuftom fuch decree (No. 7.) may be 

revived by /c; re /acias. 2229n. [13] 

9. But where it is only evaded, the 
proceeding mud be by fuppleroental 
bill. - - 222, n. [13] 

10. The court takes notice of fuc^ 
cuiloms of London as have been cer- 
t'tfied by the recorder ; Blaquiere v. 
Hamjkins, £.20 G. 3. 57S to 380 

fl. But will not take notice of the 
cuftom in London that an action ihall 
lie for calling a woman ** ivfjore** 
becaufe it has not been certified, 
380, n. [14]. Staunton v. Jones, 
jV. Pr. after M. 23 G. 3. - 380, 

n. [t96]> 38i>n. [t] 
f 12. But the city court takes notice of 
. the cuiloms of the city. 381, n. [f ] 
13. r;V<f Evidence, No. 18, 20. 



D. 

DAMAGES. 

1. TTHE plaintiff in an adHon for tak- 

ing his (hip or goods (hall not 
recover more than two pence da- 
mr.ges if the judge or court certify 
that there was probable caufe of fei- 
7.\XTZ ^QX fmiiggling, - - 107 

2. A jury may give intereß on book- 
debts in name of damages, - 376 

3 . A court of error may give intereß as 
damages on tlie fum recovered by 
the original judgment, on the 
affirmance thereof ; 7/mck v. Lang- 
to7t, B. R. T. 22 G. 3. 752, 

n- [3]' ^0 753* n-: 

4. Where there are entire damages on 
fcveral counts, fomc of Wiiich are bad 
inlaw, it is ^rr^r. 377. 730,731 

5 . ^'. If the court may not afTef« the 



damages in all cafes where thefc h 
judgment by defeult. Page 3 16, 

n. ff] 

(r^ 6. Iilftancc where this was dooe 
m an a^on on a promijfofy ttoUi 
Raßleigb v. Seämonl C. B. T. ^ 
<?-3- - 3»6, n. [OCJ* ij 

7. yide Bankruptcy, No. 37, 38. 
De MV lift ER io Evidence^ No. 3. 
Prize, Nd. 4^. Verdict, No* 

DEBT. 

1. An Oi^ion of debt will fie .on a 
foreign judgmetu^ and without ftadng 

in the declaration or proving the 
ground of the judgment ; IFiuker v. 
Whitur, A/. 19G. 3. - I to 7 

2. Debt will lie wherever imdetiteuns 
ajfumpfit will. - ^ % 

3. Inftances of aMons of debt in which 
it is not neceflary to prove the cjod 
fum laid m the deijlaratiom. 6, 732,0. 

4. What evidence is fuffideot in debt 
upon a bend where the fntycrihing 
W/ir^ cannot be produced; C^kUm' 
v. Williamfon, H. I9 G. »• n» 

5. What debts are pr^veeMe tmder a 
eommijßon of bankrupt and difclufged 
by the certificate. Fide B as kkvtt. 
No. 2, II, 15, 16, 19,38. 

6. What are not. Fide B a k k it v ft» 
No. 13, 14, 17, 20. 

7. Fide WiTKEsi, No. 2. 

DECLARATION. 

1. In a declaration in ca/e for bfcacli 
of a f .7^0/w for inhabitants to grind at 

. the plaintiff 's mill, it is not neceflary 

to ftate that^he inhabitants •* had 

and ought, fhan time whereof, &c." 

nor that the Hl^ is an ancient mill. 

-- ai8,n. [li] 

2. Fide Alleca^tion. Amend- 
ment, No. 1, 3. Assumpsit, 
No. 7, 13. Bill rf Exckange, 
No. 14. 23, 24. Copthold, 
No. 3. Covenant, No. 5,7, 12. 
Debt, No. i, 3. Husband, 
No. I, 2. Malicious Fr^atip^. 
NvL "tiel Record, Pleading, No. 

6,7, 8, 20, 21,22. C^MlSRE. 
CITAL,No.4.^SHBRiFF,Np.6^ 



A Table of the Principal Matters. 



DECREE. 

t. Jf any one knowing of a decree 
purchaTej though for a *valiuJik con- 
ßdifütimf the pnrchafe is fraudutent 
and *und as againU the creditor under 
the deciee. - - Page 88 

^ Decree to eftablUh a ri^^^;/». Vide 
Custom, hjo. 7, 8. 

3. A decree which only recites part of 
the proceedings cannot be read in 
evidence without the bill and anfwer. 

{80 



t D E E D. 

f I . A deed to lead the ufes of a fine, 
and the fine are to be confidered as 
the faaie conveyance. • 45 

f 2. A mere truftee may prove the 

execution of tne deed to himfelf. 

I4i,n. [tsO 



1^ DEFAULT. 

f^ I . Where there is judgment by de- 
fault on a biü of exchange^ or fro- 
mijory note, they m\ift be produced 
before the inquiry jury. 316, 

n. [2] 

C:> 2. But need not be proved. 316, 

n. [(r>2] 

CC^ 3. Vide Damages, No. 5, 6. 

Non-Pros. No. 3. 



DELIVERY, 
/^^ Mortgage, No. 8. 

DEMAND. 

i. A demand is necelTary before a 
landlord can enter for non-payment 
of rent. - - - 483, 486 

Z. Unlefs. where 6 months' rent is in 
arrear,' and there is not a fafficient 
^^r^ on the premifes. 483,486 

3. Or unlefs the neceffity of a demand 
is waved by the tenant, by expref 
agreement, - - - 486 

0:5» 4. In the cafe of land the de- 
mand may be on the moOt nocorious 



part of the land, and, of a houfe, 
in the houfe. Page 485, n. [ct^] 
5. A demand mufl be made on the 
acceptor before an indorfer can be 
fued on a hill of exchange ; Rujhton v. 
Affinalh T. 21 G. 3; 679 to 684 



DEMESNE. 

Tenant in ancient demefne. Vide Te- 
nant, No. I. 



DEMURRB'R. 

1. Examples of good caufes for Jftecial 
demurrer. 94 to 97, 329 to 330, 

683, n. f I] 

2. Inftance of what is not a caufe for 
^ff/Vi/ demurrer. 4, n. [i], 5, n. 

t 3. ^. How far it is good caufe that 
the j}ecial plea amounts to the general 
#^- - - 649, n. [I] 

DEMURRER to Evidence. 

1. A demurrer to evidence admits thef 
truth of every conclufion of fadt 
which the juiy could have inferred 
from the evidence demurred to ; 
Cockfedge v. Fanßanv, E. 19 G. 3, 

119 to 134, 224 

2. On a demurrer to evidence the party 
cannot take advantage of any objec- 
tion to the pleadings ; Cort v. ßirk'* 
heck, T, 19 G. 3. - 218 to 225 

3. When emdence is demurred to, the 
jury may aflefs the damages condi- 
tionally. - - 222, n. [14] 

4. If they do not, and judgment on 
the demurrer is given for the plain- 
tiff, there (hall be a writ of enquiry ; 
Cort V. Birkheckt T. 19 G. 3. 

222 to 224 

5. And after the execution thereof the 
party may move in arreft of the final 
judgment, on any objcftion to the 
pleadings; Cort y. Birkheck, T, 19 

. ^- 3* - - 222 to 225 

DEPUTATION/^ killing Game. 

Vidi Game, Nori. 

C c 3 DEPOr^ 
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DEPOSITION. 

Dcpofitions before conmij/cners of lank- 
rupti when recorded, cr copies there- 
of, are e^vidence to prove the time of 
the aä cf hankruptcy if fpecihed in 
ihexn ; y an/on v. H'tll/on, M, 20 G. 3. 
fage ^57 10260 



DEVIATION, 

f^JJe Insurance, No. 7, 22, 23* 
24, 25, 26. 

DEVISE, DEVISEE. 

1 . A Jrvi/e is not a pur chafe within the 
meaning of 9 Geo, 1. r. 7.; Rex v. 
Wi<veUngbam, T, 21 G. 3. 767 

to 770 

2. f7//^ Executory Dezi/e» Mort- 
gage, No. 16. Will. 

DISCONTINUANCE. 
Viiie Penal Aaion^ No. 1 . 

X3r DI SCOUNT. 
Ö* T/V^ Usury, No. 9. 

DISCRETION. 

Inftances of the exercifc ofth? difcre- 
tionary power of the court, yide 
Allegation, No. ?. VJostj», 
No. 9. Information. üvtR- 
SEER. Practice. Releasü. 
Trial. 

DISFRANCHISEMENT. 
Vide Corporation, No. i, 2, 3, 4, 

DISTRESS. 

1. In the notice forthefale of a diftrefs 
junder z IV, 6c M, r. 5. it is not ne- 
celfary to mention when the rent be- 
came due, for which the diitrei's has 



been made ; Mo/s v. Gallijxore, il/. 
20 G 3. - 7*^^^27910283 

2. A grantee or mortgagee, fince 4 j^nn. 
c, 16. § 9. may diltrain before he 
has turned his right into aflual pof- 
fefllon by the attornmeut of the tenant i 
Mc/s V. Gallimore, Af, 20 G. 3. 

279 to 283 

3 . If a candle-maker or maltlter ftrfiit 
the fingle duties, and then become a 
bankrupt, and is cotr^jided after tho 
oßgnment of his cllate, the doable 
duties may be dillrained for, on the 
candles^ malt, utenfils and materials 
in the hands of the aflignees ; Stracey 
V. Hui/e, T. 20 G. 3. 411 to 416. 
The- Attorney General v. Senior. Scacc. 
*739» 4'5» 41 ^> n. [i]. Rexr^ 
Fo^vler, Scacc. 19 G. 3. 415, 416, 

n- [a]» 4"7' ^ 

4. Diftrcfs is not incident to a fre^farm 
rent as fuch, unlefs the cafe U 
brought within 4G/0. 2. r. 28. % 5. 
Braaiury v. If 'right, H, 21 G. 3. 

624 to 628 

5. Vide Deuakd, No. 2. Pliao-^ 
I NO, No. 9, 10. FooK-rate, No^ 
14. 



DISTRINGAS. 

When the proceeding again ft the for- 
mer ßcrijf is by d^ringas, and when 
by attiiLcbment. - - ^64 



DIVIDEND. 
^'«VBankrupt, No. 32, 53, 

DIVIDING P«»/. 
/'/^Insurance, No. 6. 

DOWER. 
Vide Settlement, No. 19. 

DRAWEE, DRAWER. 
Vide Bill of Exchange. 



EAST 
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*A.ST INDIA Comfanj. 

f.gEVERAL refoludons on the co/i- 

flffUiion of the charter -par tits of 

the £ail-In4ia Company, Page 272 

10278 

2. Copies of the transfer books of the 

Eall-Jndia Company are fvidencey 

S9h n. [3]> 594» ^^ 

ECCLESIASTICAL Court. 

Vide Apparitor. Probate. Proc- 
tor. Prohibition. Reg^st^R* 



ECCLESIASTICAL Leafe. 

Eccleüailical leafes can only be 
lands formerly letten. 



of 

J73 



EJECTMENT. 



|. Ejedlment will lie for a mine. 305 

2. An attorney cannot be leß'ee in an 
ejcäment, - - 406, n. [ 1 J 

3. Where it is clear that the perfon in 
whom the le^al eflßte is vefted, is a 
mere trujfee^ he (hall not avail him- 
felf of his title to defeat his ceßui que 
truß from recovering ii> ejedment. 

IT 4. But ^tuert «as to th^t pomt ; 
Vide DoCf Leffee of Hodde/den^ <u. 
Staple, B. R. M. 29 G. 3. ' 721, 
n. it 154*3^] 



»< ?> 3* 



5. Vide Mortgage, No. 
4, 5. Notice, No. 4. 

ELECTION. 

s. T/Vif Corporation, No, 8. In- 
formation, No. 4. Mayor, 
%. Vide Ottios. 

ELEGIT. 

1 . The ßenfon ao elegit if not bound 
to deliver a moiety ofeach particular 
tenement and farm, but only certain 



tenements and farms makingjfe in 

value, a moiety of the whole ji?/« 

V. the Earl of Abingdon, A/. 2 1 G. 3. 

Page 473 to 476 

2. The land extended under an elegit 

mu& be fet out by metes and bounds. 

476, &n.[l] 



EMBARGO. 

The effed^ of an embargo on policiu of 
in/urance. Vide Insvb^ance, No, 
3o> 3«' 33' 34> 35* 36. 

EMBLEMENTS. 
Vid^ Mortgage, No. 11. 

El N E M Y. 
Vide Alien Enemy* fi^iaBf* 

ENQUIRY. . 

I ♦ A writ of enquiry is not neceffary 
where the a6Hon is on a covenant for 
the payment of a liquidated fum« 

2. On the. execution of a lurit of en« 
quiry in an adlipn on a . written in« 
llrun^ent, the inflrument muft be 
produced. ^ 316, & n. [2] 

3. yide Damages, No. 5, ,6. Djt- 
M u R R,£ R to Evidence f No. 4. 

ENROLLMENT. 

1. Whit is evidence <?f the enrollment 
of a bargain and:füU. Vide Evi- 
dence, No. 4. 

2. Of leafes in the Duchy oi Lancqftp-. 
^/V/if Evidence, No, J. 

ENTRY. 

I, Jaufil entry is neceflSry to avoid a 

^^'' t/. .4^3» &n.r«].4»5*486 

*. ^ If It IS not neceflarv to prevent 

the operation of the llatute of timita- 

tions^ - - 485«n. |ij 

ty 3. So held, on a trial at bar, un- 

lefs there be forae fpecial reafoR to 

the contrary; Ford Y. Grev, ^, R. 

Ä ^Jmi. 485, n. [IK>1 

C c 4 13- 4. wfc 
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JSttal entry b alfo ncccflkry 
i6 fupport trcfpafs for me/ne profits 
againil one who was occupier when 
the title accrued, but not at the time 
of the ejeämtnt. Page 485, n. [ 1 1^] 

EQUITABLE £/ii/^. 

5. Rcfidence for forty days on an 
equitable eßatt gains a fettUmciit\ 
63 1 , 632. Rtx V. Wi'velingbam, T. 
21 G. 3. - - 767 to 770 

2. h dcvifee of the furplus arifing from 
the fale of land after payment of 
debts and legacies lias an equitable 
intcreft in the land, and may keep 
the land, paying the debts and lega- 
cies. - - - - 770 

3. If the legal intcreft in land defcend 
in fee fimple ex parte matema, and 
the equitable intcreft in fee fimple 
€x part 9 pater na, cr *v'ue "uerfd, the 
equitable fhal! .^r i-e in the legal 
eUate, and both r i.c»v the line 
through which the 1p[>..' c rnte de- 
fcended ; Goodrigbt v. Imids, T. 21 
G. 3. - •. 771 to 780 

4. Vui€ Ejectment, No. ^. 

E QJÜ I T Y. 

1. In all cafes of a purchafe for 'valu- 
able ccnjideration equity muft follow, 
not lead the law. . - 22 

2. The conßru::ilon of covenants and 
agreements mull be the fame in equity 
and at law. - - - 277 

3. So mufl the conßruäion, of pcnvers. 

293 

•f- 4. In the cafe of an ußtrious contraa 

equity will aflift the debtor to retain 

all above legal interefl if not paid. 

697, n. 

f 5. Or to recover back what has been 

paid above the principal and legal 

interefl, - - - 698, n. 

6. Vide Assignee, No. 6. Lease, 
No. 2. 

£ QJJ I T Y e/* Redemption. . 

Inftance where a court of law takes 
notice of the equity of redempticn 
of a mortgagor i after the mortgage 
has been forfeited. Vide Assignee, 

No. 4. MOHTGAGE, No. l6. 



ERROR. 

. If error is ^ffigned on a miflake kt 
form, the miftake may be amended 
in the court below, pending the 
nvrit of error"; Richards v. Bro-ivn^ 
Ei. 19 G. 3. Page 1 14 to 1 15, & n. 
[i], 116, TU 

. And this in a penal aäion ; Richards 
V. Brtrwn, E, jg G. ^ 1 14 to r 15 

. An avoucant is not a plaintitf" within 
3 Hen, 7. f. 10. and is not entitled 
to ccßs or da mage t on the affirm rmce 
by a court of error of a judgment in 
his favour. - - 70g, r. ["2} 

. A7^<f Amendment, No. i, 3, 4« 
5, 6. Court, No. Ä. Dama- 
ges, No. 3, 4. ExCHK^ERf 
Chamber, f NoK-Prw.' Nou 8.« 



ESTATE. 

1 . When general wordts in a 9uiS vaA 
an efluti for life, and when an enäte 
in fee. - 417,418,75910764 

2. A devife of" all my eftate" or «« all 
my intcrcftjt'* palTcs ^ eftate in fce- 
fimple. - - -. 76^ 

3. But «' all my lands in (or at) J.^* 
arc wor is defcriptive of locality, and 
pafs orily a ///tr-eftate. 434, 763 

4. And tiiis, although the teftator 
(hould have marked his difapproba- 
lion of his heir at law by a legacy of 
I /. ; Rtght Y. Sidebolbam, 7*. 2 1 
G. 3. - - 759 to 764 

5. In general, if an eftate is given in- 
definitely without words of limitation» 
an intereft for life paffes. 756, n. 

6 . Settlement by eftate . Fide Settle- 
ment, No. 18, 19, 20, 21, 22, 
23, 26, 27, 28, 29- 

7. /^i/^ Eqjjitablb Eflate. Leoal 
•Eßate, Limitation. 

ESTOPPEL. 

What certainty is neceffary in eftoppels« 
^/i/(f Certainty, No. 5. 

EVIDENCE. 

1. Parole evidence is admlffibU to r^imt 

the 
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the refulting ufe to the conufor of a 

ßne\ Roe v. Pofhanty M, 19 G. 3. 

Page 25 to 26 

2. An implied revocation of a ivill may 
be rebutted by every fort of evidence. 

3. The 'writ oi execution is not evidence 
of the judgment^ unl^fs againft the 
party to the aäion in which the judg- 
ment was given. - 41 & n. {m) 

4. The certificate of the auditor of the 
Duchy of Lancaßer is fufficient evi- 
dence of the enroUmeftt of a Duchy 
Iciije'j Kinnerßey v. OrpCy H. 19 G. 3. 

56. 58 

5 . So the indorfement by the proper 
officer is fufficient evidence of the 
enrollment of a bargain and fale^ 

57> 58 

6. In debt on a bond^ if it is proved 
that the defendant admitted the debt, 
and th^t the attendance of the fub- 

fcribing 'wltncfs could not be procur- 
ed, it is fufficient to prove the hand- 
writing of the defendant» and of the 
nvitneß i Cogblan v. JVilliam/on, H. 
19 G. 3. - . 93 

(Ö* 7. By flat, z6 G. 3. c, 57. § 38. 
4eeds executed in the Ea^ Indies, 
when the fubfcribing witneifcs re fide 
therej are made evidence in Great 
Britain on proof of the hand-writing 
of the parties ^nd of tlie witnefTes. 
93, n. [t^] 

f 8. In an adlion by the alfignecs of a 
bankrupt, if the petitioning creditor's 
debt arifes by bond, proof of the ac- 
knowledgment of the bankrupty (the 
obligor) that he owed that debt, does 
not fuperfede the neccflity of calling 
or accounting for the abfcnce of the 
fubfcribing ijuitnefs ; Abbot v. Piumbe, 
T. 19 G. 3. - - 216,217 

f 9. Nor is fuch acknowledgment fuf- 
ficient in the cafe of anadlion on the 
bond a^'iinft the obligor. 216, 217 

10. Matter of defence happening after 
the a^ion brought, but before plea 
pleaded, may be given in evidence, 
in thofe anions where fpecial matter 
may be proved on the general iffue ; 
Sulli'van v. Montague, H, 19 G. 3. 
iG6toii3 

1 J . An executor who takes no beneficial 
itttereft, is a competent lA/itwfs to 

s • 



prove the teftator*s (anity ; Goodfith 
V. IVelford, E, 19 G. 3. Page 139 

to 14c 

0* 12. Or any other matter concern- 
ing the ijjill. 141, n. [151 (0*] 

f 13. So is a bare trufiee to prove the 
exccuuon of the deed to himfelf» 

Hi[t5>] 

14. If a perfon interefied execute a fur^ 

render or releafe, he is an admijfible 
ivitnefs, although the furrcndercc, 
^r. (hould rcfulb to accept the fur^ 
render or releafe ; Gcodtitle v. ffeJ' 
ford, E. 19 G. 3. - 13910141 

15. It is no objeftion to an executor's 
teitimcny, that he may be liable to 
anions as executor de fon tort. 1 41 

16. When copies are evidence. Vide 
Copy. 

17. The mijiiflerarid fubfcribing au//- 
nejfes to the rcgifier arc not the only 
competent witneffjs to prove the 
identity of the perfons married ', Birt 
V, Barlvw,E\ 19 G: 3. 171 to 175 

18. One who has adted in breach of 
an alleged cufiom is not a competent 
<untnefs to difppove the cuftom ; ^The 
Company of Carpenters V. Hay^ard^ 
E.20C.S. - 374-375 

19. To prove the manner (»conducing - 
a particular branch of trade at one 
place, evidence may be given of the 
manner of conducing the fame 
branch at another place; Noble v. 
Kennotway, Af. 21 G. 3. 51010513 

20. Evidence of the cidlom of one ma- 
nor is not admiffibfe to prove the 
cufiom of another manor. 5 13 

21. Inflance where evidence of opinion 
is not admijfible ; Syers v. Bridge, M. 
21 G. 3. - ' 527 to C31 

22. A witnefs is not bound to aniwer 
whether he is a papifi ; Rex v. Lord 
George Gordon, tl, 21 G. 3. 593 

23. The ackwnvledgment of one out of 
fevcral dra^wers of a joint and feve- 
ral promiffory note may be given fin 
evidence on a feparate aäion againft 
any of the others, and will take the 
cafe out of the flatute of limitations ; 
Wbitcomb v. Whiting, J?. 21 G. 3. 

652, 653, & n. [ij 

24. Inftance where a party offenng 
what is not the bcfl evidence, it fhaB 
be read if it make againft him ; 

Bermon 
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Bermonv. Woedbri^ge, T. 21 G. 3. 
Pagej^i 10788 
»5. Fide Bankrupt, No. 13, 27. 
Capias, No. 3. Corporation, 
No. 7. Decree, No. 3. De- 
murrer to Evidence, Feme Co- 
vert^ No. 3. Game, No. 3. In- 
dictment, No. 4. Opinion. 

EXCHANGE. 
Viat B I L L ^ Ex^bangf* 

EXCHEQUER Chamber. 

1. A wr// of #rrör from the Kin^s 

Bench to the ExChe(}uer Chamber, 

cannot be quafhed in the King's 

Bench \ likyd v. Skutt, E. ao G. 3. 

• 35010353 

t 2. Nop in the court of Chancery ; Lloyd 
V. Ä|f»//, Cane. 353, n. [f 91] 

3. ^. If a ovr/V of rw^r liet from Öic 
iT/iy^'/ j?^«ri6 to the Excheauer cham- 
ber in a qui tarn aSiion ofa$bt^ 351, 

352 

t 4. Rcfolred, that it does ; Lloyd v. 

Skmtt, Cam, Scacc. 353i n. [t90 

5. ^, If in any cafe when the aclion 
is by original, 3S^i ^ °« [s] 

6. It does not lie in a^ons d^ /canda- 
lis magnatum, - 351 

f . On a *writ of error from the King^s 
Benchf only a tranfcript of the re- 
cord is fent into the Exchequer 
chamber. - 352, n. [3] 

8. The ftatate of 3 Uen, 7, c, 10. e:<- 
tends to the court of error from the 
King^s Beuch in the Exchequer cham- 
ber. - 752» "-[3] 

J. Yet the praölce of that court has 
been not to allonjo interelt on the 
money recovered by the judgment 
below, when affirmed. 752, n. [3] 

I 10. But fach pradlice has been de- 
parted from, and inter eft allowed 



there, in fome late cafes. 



EXCISE. 



753* n. 



I. A fenahy for not paying the excife 
duties upon candles, incurred before 
a bankruptcy^ but not fubilantiated 



Cou- 



by conviaion till after, condno« a 
lien upon the eflate in the hands of 
the aßgnees, and may be tiiflrainU 
for; Straey v. Hul/e, T. 20 G. 3. 
Page 41 1 CO 416 

2. So in the cafe of malt ; Attorney 
General V. Senior; Seacc* 1739- 4^5» 
416, n. [1], Rex V. Finvler, Scacc. 
19 G. 3. 4x5, 416, n. [2], 417, 

3, ^/<Är C^aTioRARi, No. 5. 
MISSIONERS ^ £xr/^. 

EXCI^USIYE. 

When a time fpecified is to be cxcla- 
fire, and when inclufive. Vidi 
«' After." <' From." Hue and 
Cry. 

EXECUTION. 

1 . If a plaintiff cannot find ^efficient 
efFeds to fatisfy his judgment, the 
court will order the ß?eriff to retain 
for his ufe money which he has le- 
yicd in an adion at the firit of the 
defendant! Jrmift^ad v, Pbilpot, T. 
19 Q. 3. - . 231 

2. Fide Kl^git, Evidence, No. 3. 
Extent. Husband, No. 3. 
Insolvent Z)r^/^, No. 7. Judg- 
ment, No. 8, 9. NoN'Pros. No, 
6, 9. Partner, No. 2. She-» 
RIFF, No. I, 4, 6, 7. 

EXECUTOR, 

u An executor cannot be fued in the 
county court of Middle/ex ; Ail-way v, 
Burro'ws, M, 20 G. 3. 263, 264 

2. /Oi/«r AdmINISTRAkTION. K^ E- 

vidence. No. 11, 12, 

EXECUTORY. 

I . If money is paid on an iilegal con^ 
tra3, while the coritraft remains exe- 
cutory the money may be recovered 
back, in an adion for money had 



and received. 



+7* 



EXECUTORY Devi/e. 

. An executory devife of a real e/lait 
to B. after one to the heirs of the 

body 
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body of A, is not too remote, becaufc 
it muft veil either in pofTefiion or as 
a renuunder on the death of A ; Doe 
V. FwrneruuifM, 21 G. 3. Page ^^-j 

to 509 

3 Vide RSMAINDBR, No. 3> 4, 5. 

Will, No, ^7, 28, 29, 

EXEMPTION. 

I. Prefcriptivi exemptions from ferving 
on juries arc not taken away by ary 
of the ftaiuted concerning juries; Rex 
V. Pugh^E. .9G. V 188 to 191 

3. /^i^tf C0N3TABL£, No. 3> 4» 5. 

EXTENT. 

I . An extent of the Croixn in cafe of a 
bankruptcy does not attach if ilTued 
after tne i^^;z/ot'/r/. - 415 

Z» Nor in the cafe of aäionSf if after 
Judgment m - - 415 



FEE-FARM. 

1, A FEE-farm rent is a rent granted 
"■ in fee, of at lead on^- fourth the 

value of the land at the time of the 
grant. - 627 ^ n. [ij 

2. It may either be a r^w/-lervice, 
rent-leck, or rent-charge. 627, n.[ i ] 

f 3. Though fome think the term is 
properly o^^y applicable to rmts-Jtr- 
^Ui. " - 627, n. [t 128] 

FEX-ON, FELONY, 

Fidt FORFEITURB, No. 1. PbaCE- 

OJker. Riot, No. 4, 6, 

FEME Covert. 

I. A feme covert is capable of pur- 
chafmg of others, without th^ con- 
currence of her bufiandt fubjeft to 
difagreement, which will diveft the 
cftate ; Barnfather v. Jordan, M. 21 
G. 3. . - 452 

Z. Hence, in covenant for rent againll 
An aßgnee, an affignment over before 
the reut accrued is a ^ood flea though 



the plaintiff reply that the affigne« 
over is a feme covert ; Barnfather v. 
Jordan, M. 21 G. 3. Page 452 

3. A feme covert's ov/// of perfoual 
eftate, authorized by SLpc^er in a »^r- 
rtage feitiement, cannot be given in 
e^vidence till prcved in the ecdefiaflical 
court; ^tone v. Forjyih, T, 21 G. 3. 
707 to 709 

(Ö» 4, But the regular courfe in fuch 
cafes IS for the I'piritual court not to 
gT;iX probate of the will, but admini^ 
ßrailon with the twill (as a teflament^ 
ary paper) annexed . 709 n. [ f 1 50 g^] 

5. Fide Husband. 

FEOFFMENT. 
If tenant ex parte maiemä mzkc a feoff- 
ment to the ufe of his maternal beirs, 
and the feoffee re- enfeoff him ex- 
prcfsly to the ufc of tliofc heirs, yet 
the re-infeoffment ihall enure to the 
paternal heirs; Doe v. Putt, C. B^ 
T. 8 Gee. 3. 773, i^ n. [i], 775, 
y n. [2]. 776, n. 

F I C T I O N e/" Linv. 
Fide Bill, No. i. Maxim?, No. 5, 

FINE. 

1. Parole evidence is admiffible to rebui 
the ref9lting n/e to the conufor in fa- 
\ our of the conufee ; Roe v. Popbam, 
M. 19 G. 3. 25 to 26 

2. The fine and deed to lead the u/et 
arfe to be confidcred as one convey- 
ance. - - 45 

3^ ASiual entry is neceffary to a<üoid a 
fine. 483, Ü n. [i], 485 

FINE on AdmiJJion to a Copyhold. 

1. Two years' rent, without any dc- 
d'udlion for the land-tax, is fixed as 
the fum aifeifable for an arbitraty 
fine on admiffion to a copyhold eßate\ 
Aftk V. Grant, C. B. 724, n. [2], 

to 727, n. 

2. //Vjfe AssijMPsiT, No. II, 12, 13. 

FISHERY. 

I . ^. Whether there can be z/everal 

filhery without the ownerfhip- of the 

foU . . 56 

• ^. A 
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*• A perfon who fiflics in the fifliery of 
another for the avovvtd purpofe of 
giving rife to an aftion to try the 
right, b not liable to a penalty under 
5 Geo, 3. r. 14. ; Kiwierfley v. William 
Orpe, id, 21 G. 3. Page 517, 518 

FOREIGN Attachment. 
Vide Attachment, No. 2, 3, 4. 

»FOREIGN Bill of Exchange. 
X^ Vide Bill cf Exchange, No. 10. 

FOREIGN Judgment. 

t^ 1. Vide Assumpsit, No. 1. Debt, 
No. I. 

Xy^ 2. %. Whether foreign judgments 
arc not ccncluß've, in this country, on 
the parties ; Galbraith v. Neuville , B, 
R. £. 2Q Geo. 3. 5, n. ; f^z] 

Ö* 3* Jucigments of a foreign court c/ 
admiralty certainly are ; Bernardi v. 
Nptteux, H, 21. G. 3. 5. n. [Ö*l] 

FOREIGN Ships and Property. 
Vide Ivs'vk/lvce, N0.31, 41, 50,51. 

FORFEITURE. 

1. The good« of ay^Z»« veAb^ in the 
Crown by forfeiture or not lubjed to 
the debts of the felon, 545, 546 

2. Forfeiture of a penalty in an agree^ 
meni, bond, &c. Vidi Agr£Smxnt, 
No. 6. Annuity, No. I, 3, 4, 5. 
Bail, No.6. Insolvent Debtor, 
No. I. Lease, No. 6, 8. 

3. Forfeiture of an oßce. Vide Al d e r^ 
MAN, No. I. Capital Bürge/:. 

4. Forfeiture under the exci/e la^ws. 
VideDiSTKESs, No. 3. 

FORGERY. 

Vide Bill of Exchange, No. 17, 19. 
Indictment, No. 4. Limita- 
tion of Aäions, No. 4. 

FRAUD. 

1 . There may be cafes which fraud will 
of limii 



take nut of the fiaivte 



Itmitattons. 
656 



2. Vidi Bankrupt, No. 3, 4, 5, (« 
24, 25, 26, 30,35,36. Decree, 
No. I. Insu RA NC B, No. 13. 
Judgment, No. 7. \uIM\tk* 

TiOfk of Anions, No. 5, 6. Max* 
•IMS, No. 6. Pleading, No. 18^ 
Power, No. 9. Ransom, No. 5, 
Release, No. 2. Settllvent, 
No. 18. 
t 3. The flatute of fraud n snd per-^ 
juries. Vi Je the I'a c L r c': Statuta 
after title Statute. 



F R E I G H 1 . 



1. Th 
the/v/>. 

2. No freight 
arrive. 



freight is r. ;• 



due -J» 



:.'! c: rrroof 

i"\<Kc 104 

Icis the ßdp 
541. 541 



r K V.J »vj. 



ire:../ . 
oj Letti'y, 



"l.n " irom fuch a da/** 
\v; Pugh V. TkeDuk 
i>, \, M. 1^ G. 3. - 53^- 

K>* 2. Inftance wh^re " Irom a place" 
is exclufive; Rex v. Gamlimgetjt, £. 
R. H. 30 G.3. S3-n.[i5] [j&l 



G. 

GAME. 

A Lord of a hundred or tuapentakt 
cannot grant a deptuatiwe to kill 
game ; The Earl of Aileßury v. Pä/- 
t/fon, M. i^ G» ^. 281030 

2. In a convidion for killing game the 
information mud negative everyone of 
the qualifications mentioned in 22 & 
23 Car. 2. f. 25. Rex v. Wh^atmam, 
E. 20 G, 3. . 3:^5, 346 

t^ 3. But the e<vidence needs 99/ ; Rex 
V, Crowtbir ; //. 26 G. 3. 346. n. 

4. A con^iäi&n for uiing a gun, *< be- 
ing an engine for the dellrudion of 
game," \^ 'void, unlefs it add that the 
party ufed it for the deHrudioa of 
gamei Rex y. Hu^t, E. 15 G. 3. 
683. n. [1] 
GAMING. 
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GAMING. 

f . ContraSis as well 2a/ecurities for mo- 
ney lofi at play are void* Page 743 

2. Securities but not cdntraäs for mo- 
ney /f«/ to play with are 1/0///. 741 , 

743 
.3. k bill of exchemge or pr§mi£ofy note 
for money loft at play is twW in the 
hanils of an indorfee, though for ^ua- 
tuahle confiJeratient and without no- 
tice. - - 636, 743 

GENERAL Ißa. 

Vide COKSTABLE, No. 2. CoSTS, 
No. 15, 19. MlS-REClTAL, No. 
2. Pl2ADINC> No. 10« II» 12. 

GLOUCESTER. 
Perjury being comrr.'.ttid in Ihe booth- 
hall within the iii.-il:'. of the county of 
the city ofGloitjrj. • , nv. tlie trial of a 
caufe before a /;n : 1 1 uic county at 
large, the inJiämi:: ümy be found 
and tried by jut us cf the county at 
large; Rex v. (Ju.i^hy T, 21 G. 3. 
791 to 797 

GRACE. 

^. Whether the draixer CÄ 2^promiJ[Jhry 

nets is entitled to days of grace. 63 , 

ef n. [2] 

GREAT Seßcns. 
/7</f Wales, Nd. i, 3, 5. 

G RO ATS. 
Fixie Lord's JSi, 

t GROSSE A'veMure. 

f What ii a contrad ^ //? ^rc^r c'ven- 
turCi explained. 291, n. [l] 



II. 

HABEAS Corpus. 

I . 'T* H E court will not grant a ha- 
beas corpus ad teflijicandum to 
bring up a prifcn^r of war; Furly 
V. Nivjnhcim^ T, 20 C 3. 419, 

420 ; 



2. What certainty is required in rettrmt 
to «writs of habeas corpsu. Vidi 
Certainty, No. 2, 

HEIR. 

Words in ^nmll tending to diiihherit an 
heir at law, will not have that ^^^Ql 
unlefs the eftate it completely de- 
vifed to another. Page ^6^ 

HEIRS. 

I. Jndances where the word " heirs" 
fliall be conftrued to mean heirs of 
the body. 266, 267. Cf n. [l] 

QCJ* 2. They may be fo reilrained, by 
fubfcqucnt words, in the cafe of a 
dt'edas well as of a nvill. 266, n. [C^l 

3. When " heirs of the body" are 
words of limitation, 340 to 34c 

4. When words of furchafe. 487 to 

^09, 506, n« 

5. Where maternal (hall be preferred 
to paternal heirs. Vide Equ i t a B L i. 
Eflate, No. 3. 

6. Where the paternal heirs (hall be 
preferred. Vide Feoffment. 

HERB AGE .w^P««;,,^^. 

1 . What ^2S[tz by a grant of herbag« 
and pannage^ - - 301 

2. i^i. Whv?ther herbage and pannage 
arc rateable to the poor, 302 to 305 

t^" 3. The ranger of a royal park it 
not rateable for herbage and pan« 
nage ; Lord Bute v. Grindall, B. R. 
T. 26 G. 3. 30J, n. y^] 

4. Ejeclment or trejpa/s will not lie for 
herbage and pannage* • xqjl 

HEREDITAMENT. 

Slu. If copyholds are included in the 
word " hereditaments'* in 27 EL c. 
4- h 2, 716, n. [1] 

HIGH Trea/oH. 

Vide T RR ASOK. 

HIGHWAY. 

I . If a parijh, confining of two dif- 
trids which arc bound to repair fepa- 

lately. 
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ratcly, be convUled for not repairing 
the road in one of the diilrids, the 
other having notice of the indidmint, 
the court will confider it as being 
iubftantially the convidion of the dif- 
-<rid which ought to have repaired, 
and, if the/»r has been levied on 
an inhabitant of the otber^ vAW grant 
a fpecial mandamus for a rate on the 
didrid bound to repair ; Rexw, Toivn- 
finnd^ y. 20 G. 3. Page 421, 422 
2. When a highway is overflowed or 
out of repair, paiTengers tmcj juflify 
going on the adjoining land. 746, 

. . ' , ?47' 749 
t 3. Statute of bridges and highways. 
yide Table of Statutes alcct title 
Statuti. 

HIRING. 

itlthment by hiring and /ervice. Vide 
Settlement, No. 8, 9, 10, ii, 
12, 13, 14, 15, 24. 

HORSES. 

i. ün(bundhorfes. AV</fWARRANjy. 

a. Horfes employed in drawing the 
artillery are billetable under the mu- 
tiny aä> whether they belong to the 
ordnance or are furniihed by coutraci; 
Ready. Willan» T. 20 G. 3. 422 

to 426 

HOSTAGE. 
/OW Ransom, No. 1 4. 

1^ HOUSE of CofHmMs. 

Cy Vide JOVKK ALS. 

HOUSES. 

How to be rated for th« feor. Vide 
Poo ti' rate. No. 15. 

HOVERING. 
HovERiKC aß, 609, y n. (a) 

HUE and Cry. 

Proceedings againft the hundred on the 
ßatutcs of hue and cry mutt be com- 
menced vvitiiia u year after the rob- 



bery committed, and the day oO 
which it was committed is to be in- 
eluded in computing the year. Pa^€ 46^ 

HUNDRED. 

1 . A lord cf a hundred cannot appoint 
a ^««f-kecper ; The Earl of Jilef- 
bmy V. Patti/on, M. 19 G. 3. 

28 to 30 

2. The hundred is not liable if the 
robber is taken within 4.0 days after 
the crime was committed. '704 

3. Vide Bh A CK J(^. Hub a/td Cry 4 
Riot, No. 1, 2, 3, 5^ 

HUSBAND. 

1 . In an nftion of covenant by the hoT» 
band of tenant in fee, he mutt de- 
tiare on a feifin in their demefne stt 
of fee; in himfelf and his tuffe, in 
right of his wife; Polyblank v. Haw- 
kinT, H. 20 G. 3. 3*9* 33^ 

2. If he declare on a feifin in his de- 
mefne, as of freehold, in right of 
his wife, it will be bad on Tpecial 
demurrer ; Polyblank v. Hawkims, H. 

20 G. 3. . 329, 330 

3. The hufbana cannot have execution 
for the cflfls on a plea of cüt/ertmre 
found for the defendant, without a 

fcirc facias \ H'ortley v. Rayner, E. 

21 G. 3. . 6371 

4. Vide Covenant, No. 3. Set- 

TLKMKKT, No. 1, 2. 



JAMAICA. 

I. ö)i/. Whether the ftatute of/rÄÄ^ 

a^*N.»extcnds to Jamaica, 38 

2. It docs not to Barhcdces. 38 

n. [a>] 

IDENTITY. 

What fhall be evidence of identity in a 
c^ueftion of actual marriage. Vidi^ 
LviDSNC£, No. 15. 

1 1 M M A- 
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imroateria] allegations in pleading. Vide 
Allegation> No. 3. 

IMPERTINENT. 

Impertinent alUgations m pleading. Vide 
Allocation, No. 1, 2. 

IMPLICATION. 

I. When an eßate fhall be raifed by 

implication» in a iajUL Page 402, 

498, 501, 507, n. [3] 

3. Vide Presumption. Rbmain- 
DER, No. I9 2. Return, No. 
4> 5- 

INCLUSIVE. 

I^Tien a time fpccified is to be inclu- 
iive and when cxc^uß've. Vide " Af- 
ter." " From." HvEandCry. 

INDEBITATUS Jffumpfit. 

Vide Assumpsit, No. i, 4, 5, 6, 7, 
8. 9, II. 12, 13, X4t «5« >^ 
Bankrupt, No. 32* 33, 34, 35 

INDEMNITY. 

A mercantile policy of infuranot is a 
mere tontraci of indemnity. 470, 

786 

INDENTURE. 

Indenture of afprcnüceßip. Vide Co- 
ve n ant. No. II. 

INDICTMENT. 

1. An indictment is infufficient wherc- 
cver all the fa^s charged may be 
true, and yet the party be innocent. 

i. Another profccution depending for 
the fame crime cannot be pleaaed in 
alatemtnt to an inJuftment. 240, l5 

n. [l] 

3. The court ulll not quafli an indi«^- 
mcnt on tJie mctiou of the profc- 



cutor unlefs on the ground of infuf^ 
ßciency» - Page 240, 24 1 

4. 'I'hc words '* purporting to be a bank- 
note," in an indidment, mean that the 
note, upon the face of it, appears to 
be a bank-note, and the want of fuch 
appearance cannot be fapplied by 
rvidence of reprefentations of the par- 
ty when he difpofed of it ; Rex v. 
Jones 9 M. 20 G. 3. 300 to 302 

5. An indidtment for pbftradting the 
execution ofd, power granted hy Jl a- 
tuitt lies at comnu)n law, and ought 
not to conclude ** contra formamßa^ 
tuti'^^ Rex V. Smith t T. 20 G. 3. 

44110446 

6. But an indidhnent for an offence 
created by flatute^ is bad, unlefs it 
conclude ** contra formam flaiuti,*' 

7. An indidment for not ferving the 
oßce of conßahle under an appoint- 
ment by a corporation, without (hew- . 
ing a right in the corporation to ap- 
point by grant or prefer ipt ion, is bad. 

534*536^538 

8. r/iiV Certainty, No. '2. Glou- 
cester. Murder, No. 2. Trea- 
son, No. I. Variance, No. i. 
Verdict, No. 7. 

INDORSEE, INDORSE. 
MENT, INDORSOR. 

Vide Bill of Exchange, No. 5, 12, 
13* 14* 15» 16, 17, 19, 20, 21, 22. 

INFORMATION, 

1. Another profccution depending can- 
not be pleaded in ahatcmcnt to any 
other but qui tarn informations^ 

240, &n. [i] 

2. It is a general rule, that in order to 
obtain an information for a private 
liheU charging a fpcciHc offence, the 
party libelled muft deny the charge 
upon oath\ Rex v. Milks y M. 20 
G. 3. - - 284 

3. The above rule (No. 2.) is invari- 
able, unlefs the party is abroad at a 
great diilance, or the charge is of 
criminal language held in parlia- 
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kfnf; Rex r. Ha/hvellf 8c v. Bate, 
E, 20 G. 3. Page 387 to 391 

4. In, what cafci the court will grant 
an information againft juflices of 
peace or magtftrates of a corporation, 
on a charge of aboiing their office to 
fenre eleäion purpofes. 588 to 590 

5. Fide Costs, No. 9. Ovbrseer, 
No. 3. 

INFORMATION exoßdo. 

|. The court will not give leave to 
^aaik one filed by the Attorney Gene- 
ral', Rex V. Straften, M. 20 G. 3. 
239 to 241 

«. Bat he may enter a noUproJequi upon 
it, and file another ; Rex v. Stratton, 
M. 20 G. 3. 239 to 241 

INFORMATION in the nature 
of t^uo H'ananfo, 

T/i/* Corporation, No. 8. 

INFORMATION /or Ming 
Ga//:e* 

Fide Gaue, No. 2. 

1 N H AB I T A N T. 

I. Inhabitants of marict towns. Fide 
Market Tc-wns, 

7^ AV/.^ Highway, No. i. f Set- 
tlement, No. 6. 

INJUNCTION. 
Vide Trial, No, 2. 

0* INLAND Bill of Exchange. 
ty Fide Bill cf Exchange, No. xo. 

I N N c/ Court. 
Fide Barrister, No. 2, 3. 

I N QJJ I R Y. 
/7</tf Enquiry. 

INROLLMENT. 
F^di Enrollment. 



INSOLVENCY. 

1 . The infolvency of a defendant, fince 
the a6Uon broaght^ is good caoie 
9ig9JXi^ judgment as in cafe of a won- 
fuit-, Bailly V. H^'ilkinfon, E. z\ G. 

3. . . Pare 671 

2. Fide Bill of Exchange, No« 10. 
Settlement» No. id. 



INSOLVENT />«j/^. 

. A difcharge under the iniblvent ad 
of 16 Geo. 3. e. 38. does not proCeA 
the party againft a covenant for jp^y 
ment of an annuity, as to payineiits 
accruing after his di(chaf]ge» al- 
though a hond to fecore the amiiut/ 
v/^s forfeited before the difcharge; 



//v. 



Cotterefy. Hooke, /f. 19 G 3. 97 to 

101 

2. But a difcharge ander 18 G. 3. r. 
5c. does (by § |0.) proted the 
grantor of an annuity from pay menu 
accruing after his difcharge. 100 

f 3. A trader may be inJÖMut with- 
out being a bankrupt., gt, n. [f j 

t 4. If a perfon who has been difchaig- 
ed bv an infolvent a6t« givea note for 
a deot which accrued before hu dif* 
charge, there is afuHicieat confidera- 
tion to fupport an affion on the new 
promifc ; Befi v. Barher, B* R. M. 
23 G.^. 101, n. [t42l 

5 . I f a perfon who has been <üfcharged 
by an infolvent adt, brings an aaiom 
and recovers on a promijjory note 
made to him before his imprifon- 
ment, but not due till after his dif- 
char^e> and which was not inferted 
in his fchedule» he (hall hold the 
money as a truflee for his aflignees ; 
Brown v. Rivers, M* 21 G. y 472, 

473 

6. By 18 Geo. 3. c. 52. the infolvent 
is proteded againft bonds executed 
before, though not payable till after, 
the day in the ad; Paget v. H^'heate, 
E.21 G, 3. 66910 671 

7. An adion will not lie agdnft the 
Jheriff, or Ws oficer, for taking a 
difcnarged infotvent in execution \ 
Tarliony. Fijher, £. 2X G. 3. 671 

to 677 

^ INSTAL- 
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kj^ INSTALMENTS. 

t^ ^</r Bankrupt, No. 15. 

INSTANCE Caurt. 

Difference between the inftance court 
and the prixi court of Admiralty, 
Vide Admiralty, No. 5. 

INSURANCE, INSURED, 
INSURER. 

I. A iKpulation, though written on the 

margin of the policy, is a <warranty ; 

Bean v. Stupart, M. 19 G. 3. il to 

14. KeMjcn V. Berihom N. Fr. 19 G. 

.3. - - Pflg*i2, n. [4] 

ft. But if on a feparate paper, though 
pinned or wafered to the policy , it is 
only a rcpre/enUition ; Paiv/ojt v. Bar- 
me<velt^ N. Pr. T. 18 G. 3. 12, n. 
4. Bize V. Fletcher, N. Pr. 19 G. 3. 

15» n- 

5« Difference between reprefentations 

«nd luarroMties. 1 1 to 14, 260, 261, 

262, 285, 289 

4. Warranties in policies muft be ftrid- 
ly complied with, but reprefentations 
need only be fair and fubllantially 
true. 11 to 14, n,n. [3], 12, n. 

5. The vfOvAfeamen, in a policy y extends 
to all the crew, including boys, cook, 
l^c. Bean v. Stupart, Af. 19 G. 3. 

II to 14, II, n. [3], 12, n. [4] 
6* If a (hip faU on a fvpage different 
from, although coinciding in part 
with, that infurcd, the pdicy is dif- 
^harged, although the lo/s happen 
before the di'viding poini\ Wooldridge 
V. BoydelU M. 19 G. 3. 16 to 18 

7. A deviation intended, if the lo/s hap- 
pen before it take effedl, docs not 
difcharge the policy. 18. ^bellußin 
V. Fergußhn^ £. ig G. 3. 361 to 

366 

8. A ^warranty " to fail with con<voy*^ 
means the ufual convoy for the 'voy- 
aget and not a mere departure with 
convoy; Lilly v. Eiver, H. 19 G. 3. 

721074, &n. [7]» 735» 736 

9. Bit in fuch a cafe (No. 8.) an un- 
forefeen feparation is no breach of 
the ^warranty. 74, 271, 736 

10 A (hip and goods being iufured 
Vol. 11. 



for a 'voyage, if the (hip is taken and 
recaptured, and, after the recapture, 
the captain, ading fairly for the be- 
nefit of his employers, fells the (hip 
and cargo, and thereby puts an end 
to the voyage, the infured may 
abandon^ and recover as for a total 
Ic/s ; Millet v. Fletcher, T. 19 G. 3. 
Page 231 to 235 
f 1 1 . An infurance upon a life is within 
the flatute of 19 G. z. c. 32. § 2. 
and therefore provcable under a com» 
miffion of bankrupt, though the lofs 
happen after the bankruptcy. Cox v. 
Liotard, B. R. H, 24. G. 3. 166 n. 
[t5S]*»67,n. [+] 

12. If the 'voyage is loll, or not worth 
purfuing, if the falvage is high, if 
further expence is ncce(rary, if the 
under-'writer will not at all events 
undertake to pay tliat expence, the 
infured may abandon, notwichHand- 
ing a recapture; Wiles v. Fletcher, 
T. 19 G. 3. 231 to 235 

13. If goods are infured on board a 
(hip from London to Nantz, with li- 
berty to call at Oflend, and (he is 
cleared only for Oßend, but fails di* 
reäly for Nantz, that being the 
known courfe of the trade, in order 
to fave certain duties both here and 
in France, there is no fraud on the 
under^nvriter, fo as to difcharge the 
policy ; Planche v. Fletcher, M. 20 
G. 3. - - 251 to 254 

14. If an infurance is made before the 
commencement of hollilitics, but 
when an immediate iifar is univcr- 
fally expedlcd, the infurcd is not 
bound to give the under- ivriter notice 
though the (hip does not (ail till after 
the war commences ; Planche v. 
Fletcher, M, 20 G. 3. 25 1 to 254 

15. In fuch cafe (No. i4.),upon a/tf- 
licy in the ufual form, the under ^ 
ivriter will be liable for a Ic/s by 
capture; Planches. Fletcher, M. 2Q 
G. 3. - - 251 to 254 

16/ An infurance on a <voyage exprels- 
ly prohibited by the laws of this 
country is ^oid ; Johnjion v. Sutton, 
M.20G. 3. - 254, 255 

17. On a reprefcntaiion that a (hip was 

fcen fafe on fuch a day, at a certain 

latitude or point in the 'voyage, if 

Dd ic 
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k torn out thit (he kid got (äfe to dte 
point reprefented, but was loft two 
days before the day mentioned^ the 
diference (though by millake) is 
wuuerialt and dilcharges the p9Ucy ; 
hUudowaU V. FrafcTt M. 20 G^ 3. 
Page 260 to 262 

i%. If the infured rtfrtfemts manrial 

fads» without knowing them co be 

true, he ukes the riik of their being 

. fi> on himfelf. - - 26 1 

t^ 19. S09 if the agemi of the wultr- 
'writer does fo> his primcifal is liable; 
Fitzbtrhert v. Mather, B. R. M. 26 
G. 3. - - 261, n. [(r>J 

SO. In a foiicjß on goods (hipped on 
board a certain (hip, to retum part 
of the fremsim '* if fails with coftvoj 
and arrives,*' the arrival of the (hip 
is what is meant» and the full return 
18 to be made on the whole (urn in- 
furedy though there (hould be an 
avemge lofs on the goods ; Simomäl v. 
BwdelUM. 20 G. 3. 268 to 272 

21. It is not neceßary. under fuch a 
f^licy (No. 20.) that Uie (hip (hould 
arrive in company with thcrtxwoy; 
Simomdv.BoydiUtM' 20.G. 3 . 2 68 to2 7 2 

22. If an tnmred (hip quit the courfe 
defcribed in the policy from necef- 
iity» (he muft purfue the new ^niyage 
oi nece(fityt in the dired courfe, and 
in the (horted time, otherwife the 
policy will be difcharged; Lavabre 
V. H'ilfon', Bize v. hUtcher\ La^va- 
hre V. Walters M. 20 G. 3. 

28410291 
%y On an Eaß-InJia voyage ^ under a 
policy'^** At and from Port L^ Orient 
to Pomlicberryj Madras and China, 
and at and from thence back to the 
(hip's port or ports of difchargc in 
France, with liberty to touch, in the 
mä'ward or homenvard bound voyage, 
at the Ißes of France and Bourbon ^ 
and at all or any other place or 
p-aceSf «u/W or n.vhere/oever, and that 
it ihall be lawful for the faid (hip, //; 
this I'oyage, to proceed and fail to, 
and touch and flay at any ports or 
places nvbatjoe'ver, as well on this 
fide as on the other fide of the Cape 
of Good Hope, without being deemed 
a deviation^ ^ — The general words 
are quali(ied and reflrained, by the 



expreffions, '' im tbi MUmnird^r hmm* 
ward Uamd vtyagt^** and, '' im tbii 
'vvfagt^* to mean all places in the 
ufual courfe oi the voyage to and 
from the places menttoned in the 
policy ; Lax>ähri v. Wi^ ; Lavahrt 
V. If^alter, M. 20G. 3. P.zZ^ to 28S 

24. Under fuch a, policy (No. 23.) it is 
a di*uiatioM to go to Bengali Lavabre 
V. fTil/oM ; Lavabre v. IValter,M. zo 
G. 3. - 284 to 291 

25. A policy bcbg— •• At and ham. 
L^Ortemt, to the iiles of France and 
Büurbom, and to all or any ports and* 
places» where and whadbevcr, in 
the Rafi'lmdUs, Cbimet, Fetfia, or 
elfewhere, beyond the C^ of Qmd 
Hope^ from place to place« and dur- 
ing the fiiip's flay and trade, back«^ 
wards and forwards« at all ports tad 
places, and untU her fiife arrival in 
Frojue** — although the iafured« by 
a reprefemtaiiwy wafoed to the policy 
at the time of under- writing« (late 
->" that the fhtp intends co fail in 
September or Oäeber, and to go to 
Madeira, the ides of France, Fomdi- 
cherry, China, the iflcs of France, 
and L'Or//Ä/'*— if the infured really 
intended that the (hip (hould fail as 
early as reprefented, and that ike 
(hould go to China, the policy is 
not difcharged, though he after- 
wards change his intention, and the 
(hip does not fail »till December, and 
eocs to Bengal, and not to China ; ' 
Bize v. Fletcher, N, Pr. after E. 20 
G. 3. - - 284 to 289 

26. A deiyiation from necefllty muft be 
julHfied, both as to fubftance and 
manner. - - . 291 

27. A reprefentation made to the firll ' 
underivriter extends to all the others j 
Barber v. Fletcher, M. 20 G. 3. 305, 

306 

28. A reprefentation, that a (hip is cx- 
pefted to fail on fuch a day from the 
coaft of Jfrica, is not material (b as 
to difcharge the policy, though it 
turn out, that (he aAually failed fix 
months before ; Barber v. Fletcher, 
A/. 20G.3. - 305» 306 

t 29. If fads not difclofed by the bro- 
ker for the infured, in a reprefentation 
of the llate of the fliip, appear mate^ 

riai 
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rial to At Jury, though they did not 
to the broker« who, merely on that 
account, abftained from mentioning 
them, the infurance is voU; Shirley 
V. H^ilkinfon, B. R. M. 22 G. 3. 

/>fl^f 3o6,n. [fSi] 

30. Where there is a ftipulation in a 
policy, on iifmrtign (hip, that the po- 
licy fhall be fufficicnt proof of in- 
terefl, and there is judgment by de- 
fault, the plaintiff, on the <wrtt of 
enquiry, need only prove the defen- 
dant's fubfcription, without giving 
any e*videnct of inter eß ; Tbelluffon v. 
Fltuber, H^^oG.y 3>5»3^6 

5 1 . Policies on foreign fiips and property 
are not withm the ßatute of 19 Geo, 

' 2.f. 37. - - 316 

32. On a 'Warranty to fail from Jamais 
ca^ on or before a day certain, if 
the (hip departs from her port of 
loading on that day, with all her 
cargo and clearances on board, and 
proceeds to the place of rendez- 
vous in the ifland, expelling to find 
a con^uey and proceed immediately, 
but is deuined there by ati embargo 
till after the day, the departure is a 
compliance with the warranty, 
though the captain knew of the em- 
bargo when he failed, the embargo 
being only till convoy (hould be 
ready ; Earlt v. Harri Sy E, 20 G. 3. 

357 to 359 

33 . So, a French (hip bemg ivarranted 
to fail from Guadaloupe on or before 
a dny certain, if (he uke in all her 
cargo and clearances, and leave her 
port of loading before the day, and 
(ail to another part of the idand, in 
the diredt courfe of her voyage, 
merely in the hopes of joining con- 
»voy, and to uke the governor's dif- 
patches for Fr^y/iff, the warranty is 
complied with, though the governor 
there (hould detain her beyond the 
day, and although it (hould be a 
condition inferted in one of her clear- 
ances, '< that (he (hould pafs that 
•' way to take the orders of go»vern- 
" raent ;" Thellußm v, Ferga^im, £. 20 
G. 3. 361 to 366. TbelluJJbn v. 
Staples, N. Pr. after E. 20 G. 3. 

366, n. [9], 367, n. 

34. So, if a (hip i« infurefi at and from 



Jamaica, 'warranted to (all> Of to 
have failed, on or before a day cer- 
tain, if (he fail on the day, from her 
port of loading, with all her cargo 
and clearances on board, to another 
part of the ifland, for the fake of 
joining convoy y that being the ufual 
place of rendezvous, the warranty is 
complied with, although fuch placo 
be out of the diredl courfe of tha 
voyage, and the (hip is detsuned 
there, by an embargo, till after the 
day; BondM. Nutt, B.R.E. 17 G. 
3. Page 366, n. [9], to 370, n. 

35. Yet the (hip in fuch cafe ^No. 34.) 
would be proteded under the worda 
** at Jamaica,'* in failing betweeii 
the two places. - ^70, n» 

36. If a (hip, 'warranted to fail on a 
day certauh gets under fail on the 
day, with intent to purfue her vdy« 
age, the warranty is complied with* 
tliough (he (hould be obliged to put 
back inllantly by an embargo, before 
(he gets out of the harbour ; Thel^ 
lujfon v. Fcrgujfon] N. Pr. 369, n. 

370, on.* 

37. An infurance being made without 
interefl, and the premium paid, the 
infured (hall not recover it back; 
Lo'wry v. Bourdicu, M. Zl G. 3. 

468 to 472 

C:^ 38. So, in the cafe of a re-ajjit- 

ranee, void, by 19 G. 2. f. 37 ^ 

Andree v. Fletcher, B, R. E, 29 G. 3. 

^71, n. [(Ö-] 

39. An under -nvriter is prejwned \o 
know the nature and peculiar cir- 
cumflances of the branch of trade 
to which the infurance relates ; Hoble 
V. Kennoway, M. 21 G. 3.5ioto 513 

40. An infurance, " with liberty to 
cruije üx weeks," means fix weeks 
fucceffively, fro\n the commence- 
ment of the cruife ; Syers v. Bridge, 
M. 11 G. 3. - 527 to 531 

41. The (hip and goods being <u;«r- 
ranted neutral, a ccndemnaiifin by a 

foreign court of Admiralty b not cwr- 
clufrve e'uidence that they were not 
neutral, unlefs it appear that the 
condemnation went on that ground^ 
Bernardi v. Motteux, H. 2 1 G. 3. 

575 t<> 5^3 

42. When a (hip isinfored againft cap» 

D d 2 ture 
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tttre for twelve months, at the rate 
of fo much//r month, making a fpc- 
cificd grols fum, though the riß 
ceafc before the end of two months, 
by the lojs of the (hip in a ilorm, 
there fhall be no apporticnment nor 
return d^ premium ^ the contrail being 
entire; Lorainev» Tkomlinforiy //. 21 
G. 3. - Page 585 to 588 

43. So, if a flnp is infured for twelve 
months, at a grofs fum, njoarr anted 
free from captures, there (hall be no 
apportionment nor return, though the 
riß ceafc, by the capture of the 
ihip, before the expiration of the 
twelve monthi. 587, 784,785 

44. So, if there is an infu ranee on a 
(hip and goods—at and from J, to 
B., during her ftay and trade there, 
at and from thence to her port or 
ports of difcharge in C, and at and 
from thence back to -//.—it is an 
entire contrail, and> if the lofs hap-^ 
pen at any time after the commence- 
ment of the riß, there (hall be no 
upper tionment nor return ; Bermond v. 
Woodbridge, T. 21 G. 3. 781 to 789 

45. So, if there is an infurance upon a 
life for a year, with an exception as 
to fuicide and the hands of juAice, if 

; the party die in either of thofe ways 
within the year, there (hall be no 
apportionment nor return. 785, 789 

46. But if the policy is — " at and from 
London to Halifax in No^a Scotia, 

■ nvarr anted to depart with convoy from 

• Portfmoutb!*^ — the riß and contract 
are divifeable, and, if the (hip de- 
part from Pcrtfmouth without con- 
voy t there (hall be an apportionment 
sind return of fo much as was paid 
for .the voyage from Fortfir.outh to 
Halifax, to be afcertained by the 
jury, the commencement of any rifk 
from Portfmouih depending on the 
condition precedent of a departure 
from thence with ccn<i'(y, 587, 786, 

790 

47. So, if the poliry is—** at and from 

• y/. zDünan.'cd to fail on a day 
certain^" — the rir^ and cf^ntraci zre 
d\v\fcnhU\ the rifk frcm ^. depend- 

■ ing on the infiri'tic.-i pre cedent of a de- 
parture on the duy, and, if there is \ 



no departure on the day, there (haQ 
be an apportionnunt and return. 

Page 785,örn.[l], 790 

48. It is a general principle, that, 
where the riß has begun, though it 
(hould ceafe immediately, there ihall 
be no return oi premium. 588« 789 

49. And, in all cafes, when the riß 
never has begun, there (hall be a 
return. - - 588, 789 

50. Under a "Morranty, that the Ihip 
and cargo arc neutral property, it is 
fu(ficient if they are fo when the riß 
commences ; Eden v. Parkifon, T. 2 1 
G. 3. - - - 732 to 736 

51. If fuch a tvarranty is fat(e, thoueh 
the lofi (hould not happen in confe- 
quence of the property not being 
neutral, the policy is void. 733» n. 

in 

52. In afjiimpfit for a total lofs^ tlh over- 
age lofs may be given in evidence. 

732, n, y n. [il 

53. Where there has only been an 
average lofs, if the account is fo 
complicated that it cannot be adjuli- 
ed in court, the jury, by confent of 
the parties, may find for a total lofs, 
the plaintiH^ entering into a rule to 
account to the under ^tvr iters for 
what part of the infured property he 
(hall recover ; Barber v. French, M. 
20 G. 3. - - - 294 

INTENDMENT. 

Vide Implication. Presump- 
tion. Order. Remainder» 
No. I, 2. Return, No. 4, 5. 



INTEREST. 

ride Evidence, No. 6, 7, 8, 9, 10, 
II, 12, 13, 14, 15, 18, 22. In- 
surance, No. 30, 31, 37. 

INTEREST of Money. 

1 . The jury may allow interejf on book 
debts, in name of damages, 376 

2. fntereil may be allowed by the 
court, upon the affirmance of vijudg- 
ment for the plainti(F, on the Iura 
for which the original judgment was 
given, from the date tluTwof to the 

ttme 



A Table of the Principal Matters. 



time of the taxation ofcoßs ; Zhick y. 
Langton, B, R, T, 22 G. 3. 

Page 752, n. [3], 753, n. 
3. But this 15 not of courfe in all cafes. 

fijr 4. If by the courfe of the court of 
error 9 intereit is not computed in tKe 
allowance of colh, on the affirmance 
of the judgment, the jury may give 
intered» by way of damages^ from 
the time of fignii)g the original 
judgment ; Ent-Mtfile v. Shepherd, B, 
R, M. 28 G. 3. 753, n.laCO-] 

1^ 5. In dvjbc on a recognizance 
again (I 6ail in error in Cam, Scacc. 
the hail are not liable to intercii for 
the time intervening between the 
original judgment and the affirm- 
ance. 7S3»n. [ä.(ö*] 

l5» 6. But the hail in error in B. R, 
are (No. 4.) ; Frith v. Leroux B, R. 
M. 28 G. 3. 753' n- [^^] 

7. ytde Exc H £ Qj; £ R Chamher, No. 9, 
10« 

INTESTATE. 

/7^f Administrator. Bastard, 
No. 2. 

JOURNALS. 

I . Copies of entries in the journals of 
parliament are evidence i Rex v. Lord 
George Gordon , H, 21 G. ^, 593» ^' 

t^ 2. The journals of the Houfe of 
Com m ons are records . 5 9 3 * n . [t:^ J 

IRREGULARITY. 

Fide Agent, No. 3. Practice, 
No. I, 2, 7, 8, II. 

ISSUE. 

1. When the fpecial matter may be 
given in evidence under the general 
ifiiie. Fide Constable, No. 2. 
KvrDENCE,No. 10. Judgment, 

No. 4. PLEADrNG, No. lO, II, 

12. 

2, i^. Whether the court will ever 
award a repleader on the application 
of the party who has taken an im- 
material ilVue. - 396, 747 



JUDGMENT. 

1 . Indebitatus affumpfit will lie' on a fi* 
r//f» judgment; Crawford v. Whit» 
tal, B. R. H. 13 G. 3. 4, n. fi]. 
5,n. Flaißo-^w V. Fan Uxem, Cam» 
Scacc. T, 18 C. 3. Page 5, n. 

2. So will deht ; IValker v. Witter, M. 

19 ^' 3. - I to 7 

3. In declaring on z foreign judgment, k 
is not neceffary to ihcw the ground of 
the judgment ; Walker v. Witter , M. 
19 G. 3. I to 7. Crazufordv. Whit- 

. tal, H, 13 G. 3. 4, n. [i], 5, n. 

1 Plaiflvw V. Van Uxem, Cam. Scacc* 

T". 18 G. 3. - . ?• n- 

4. But the defendant may give evidence 
to impeach it under the plea of nil 
ddct ; WalAer v. Witter, M. 19 G. 3. 

I to 7 
>^ 5. But Starre as to that point (No, 
4.) Fide Foreign Judgment. 
No. 2. 

6. U A foreign judgment is called a record 
in the declaration, and the conclufion 
is prout patct per recordum, it is fur» 
plufage, and not traverfabic by a plea 
of nul tiel record; Walker v. Witter. 
M, 19 G. 3. - I to 7 

7. If one, knowing of a judgment» 
purchafe, though for a "joluabk con- 

fideration, the purchafe Vi fraudulent 
and void againd the judgment credi» 
tor. - - 88 

8. The OCT// of execution is not evidence 
of the judgment, except againlit the 
parties to fuch judgment. 41, 42, 

Üf n, 

9. A judgment entered before an extent 
is fued out (hall be preferred. 41 5 

10. Fide Amendment, No. 4, 5. 
Default. Demurrer to Evidence, 
No. 4, 5. Extent, No. 2. Prao« 
TICE, No. I. t NoN-Prö/. 

JURY. 

1. If the inhabitants of a diflri^l have 
enjoyed a prefcriptive exemption from 
ferving on juries, they are not liable 
to fcrvc under any of the ßatutes re- 
lative to juries; Rex v. Pmgb, E, 19 
G. 3. - 188 to I9f 

2. Inliances of perfons exemftid from 



ferving on juries. 
Ddj 



190 
3* In« 
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3. Inftanccs of what the jury is to judge 
^ of. Page 515, t S5S>"- [t]» 68i- 

4. Fii/eDEMVKKEK to Evu/e/tce, No. 
3. Gloucesteh. Middlesex, 
No. 3. 

^ JUS Mi. 

Fide Pri«e> No. 7. Ransom« No. 
z» 3* 6. 

J U S T I C E c/ />fÄrf . 

I* When a juflicc of peace is entitled 
to double f^/ under 7 7«^. I. r^ 5. 
FideQoitSt No. 7. 

f . In what cafes he may fUtui the ^^»r- 
ralißdi^ and give the fpecial matter 
in^x;i^(^r#t - 307 

J. The court will not grant an informa- 
iion againll a julHce of peace who has 
erred merely from ignorance, 427 

t 4* The Jurifdidlion of juftices of the 
pcBCC ^nd' cpfrtmijflo/ters of exci/e, are, 
as to the excife laws, exactly the 
feme, within their refpcdlive jurif- 
didtigns. . 555, n. [fj 

J. Fide Bast AKD, No. 3, 4. Con- 
viction, No. I, 2, 3, 5, 6, In- 

FORMATION, No. 4I QrDER. 

Relief, No. 4» 

JUSTIFICATION. 

Fide Constable, No. 2. Costs, 
No. 16. Highway, No. 2. Jus- 
tice o/Fiacf, No. 2. Way, No. 
:;. Trespass 'vii^ armis. No. 7. 

J UST I F I C AT I Oi^o/Baii. 
Fide Bail, No. 2. 



K. 

KING. 

TFJDE Administration, No. 4. 
Bastarp» No. z. Excise. Ex» 
tent. Forfeiture, No- i. 
NAViGA9t9 iSli'vrr» Officer^ 



KING'S BENCH- 

1 . The court of King's Bench has power 
to remove every co/n/ißion by /^'*'f- 
orari, unlefs where that authority ii 
taken away hy ßeitute. Pßg* 549 

2. T/V^ Exchequer Chamier. 



L. 



LANDLORD. 



Ö-I. 



'pHE ftatutc of 8 jfrni. c. 14. f 
1 . extends only to the im- 
mediate, and not to a fuperior, or 
ground landlord; Mafter Benmit^$ 
cafe, B. R. M. 1 G, z. 66c. n. 

(1> 2. The cfFcdl of that (latutc may be 
obtained by motion ; Darlimg r. Hißt 
B. R, £. 9 Geo. 2. 665, n. [K^ 2 J 

3. f7</ir Demand, No. i, 2, 3, 4. 
Land-Tat, No. 1. Lease. Poor> 
Rafe, No. 14. Release, No. 2. 
Settlement, No. 5, 6, 7. Va- 
riance, No. 8, 9. 

LAN D^Tax. 

f I. The land-tax is not peculiarly a 
landlord's tax with refpefl to the 
public. - 227, n. [f ] 

2. A grantee of a ße-/arm rent — 
" without any dcdudion, defalca- 
" tion, or abatement, for or in any 
refpeft whatfoevcr*'- is entitled to 
the full rent, without deduding the 
land-tax ; Btßdhury v, JVrigbt^ H. 
21 G. 3. - 624 to 628 

3. The land-tax is not to be dedu(5tcd 
out of the two years* value payable 
as an arbitrary fne for admijfton to a 
copyhold cßate J Jßle v. Grant, C.B, 

7^4, n. [2]., to 727, n. 

4. ^/V^ Settlement, No. 5, 6, 7, 

LATITAT, 

X • A latitat may be taken out before 
the caufe of aäion accrue«. 64 

2. A writ of latitat runs into IFaUsi 
Penrj V. Jones^ T, ij G. 3. 213 ; 

Llojd 
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LUjd V. Jaust B. R. T. 9 G. 3. 
Pagezii, n. £10] 

LEASE. 

I. A leafe 'void in its creation as againil 
a remaiuäer^TDZtit does not become 
valid by bis accepting rent and i'uf- 
fering the lefTce to snake ixnprove- 
jnents after his remainder velb in 
pofleffion ; Do€ v. Butcher, M. i^ 
G. 3. - 50 to 53. 

t 2. But i^/r. Whether equity would not 
relieve in fuch a cafe. 54» n. [f 26] 

3. A leafe by the huiband of ^ feme 
covert's eftate (though not within 32 
Hen. 8. c. 28.) is only voidable. 

4. But a mortgage of a feme covert's 
. efbte, though in form of a leafe, is 

'void '^Goodrigbt v. Stratban,B. R. M 
15 G. 3. 53, [n.17], 54. n. 

5. Under a proviß^ thac all aßfgnmtnts 
of a leafe (hall be 'uoid if not enrolled , 
under 4eaßs are not included ; Air»- 
»flr/j^ V. Orfe, H. 19 G. 3. 56 to 58. 

f 6. Where a leafe is ipjofaäo vwV, by 
the condition or limitation^ no accept- 
ance of rent afterwards can make 
it have continuance as between the 
grantor and^rantee. 57, n. [f 29], 
58, n. [tl 

f 7. Otherwife it is of a leafe *voidabIe 
only. 57, n. [f «9]» S^'^-Et] 

8. An under 'ieafe is not an aßgnmenty 
to the effedt of working a forfeiture 
under a provifo not to aOign. 

57' 184 

l^* 9. But under a frovifo^** that the 
•« leafe (hall become a;o/V/, in cafe the 
«' leflee, his executors or adminiflra- 
** tors, (hall, at and during the faid 
" term, fet, let, or a(rign over, the 
*' faid hereby demifed me(rüage or 
•* dwelling-houfe, or any part there- 
♦« of,"— a demiie by the le(ree's 
adminißratrix for a term a day (hort 
of the expiration of the original leafe, 
is bad ; Roe, leffee of Greg fin, v. Har- 
rifon, B. R. £. 28 G. 3. 

57. n. [t^] 

10. The /rtffi//ör// cannot Cue an under^ 
tenant on the covenant for rent ; ä/- 
f or d V, Hatch yE,\f)G. 3. 183 to 187 

fu. When the whole term is made 



over by the lefße, altboagh ia de 
deed by which that is done, the rtKt 
and a po-iuer oi entry foi non-payment» 
is refcrved to him, and not to the 
original l^or, this is an ajpgnment» 
and not an under-lee^ i FeJmer v. 
Edwards, B. R, E. z^ G. y 
Page i87,n. [f 59], i88,n. [t] 
t 12. And in Ouch ca(e, (No. 10.) the 
original lejjor, or his ajßgnee of the 
reverfion, may fue or be foed, coi 
the refpeftivc covenanu in the origi- 
nal leafe \ Palmer v. Eehuards, B. R* 
£.23 G.S' 187* n- [t 59]' '88» 

t 13. And this (No. 11.) aldioagh 
new covenants are introduced in the 
ajpgnmenf; Palmer v. Edwards, B. 
R. E. 23 G. 3. 187, n. [t 59], 188, 

n-[t] 
I 14. What cannot be fupported as an 
njp^nment, (hall be gooa as an under^ 
leafe, againft the party granting it. 
188, n. rt] 
13* 15. A provifo — that a leafe ihall 
become void upon the leflee's com- 
mitting an ad of bankruptcy, and be- 
ing found a bankrupt— vi good; Roe 
lefee of Hunter, v. GalUers, B. R. M. 
28 G. 3. 184, n. [1:^] 

16. Fide Covenant, No. 4, c, 6, 
8,9,10. Ecclesiastical L^^* 
Mortgage, No. 2, 3, 4, 5, 6» 
la Power, No. i, 2, 5, 6, 7,9, 

L E E T. 

1. The appointment of conflables is in- 
cidental to a court Icct. 537 

2. No man can be of two leets. iiid. 

LEGACY. 

I. Land may pafs ynder the word 
" legacy,'' 40, W n. {&} 

LEGAL Eftate. 

Fide Equitable Eflate, No. 3. 
Mortgage, No. 3, 17, 

LESSEE, LESSOR. 
Fide Ejectment, No, 2. Lease. 
D d 4 f» LET. 



A Tmahle of the Principal Matters. 



«5- LETTERS PATENT. 
C3* 77«/^ Over, No. 4. 

LIBEL. 

/7äV Information, No. 2, 3. 

LIEN. 

1. The captain of a ßjip has no lien on 
the fhip for ivagcs, Jicrcsy or repairs 
done in EjiglanJ\ I4'ilkins v. Car- 
micbael,H, 19 G. 3. Page loi to 105 

2. Frtigbtis a lien on the cargo. 104 

3. An attorney has a lien on lus client's 
deeds, papers, and money, for his 
hilL - - 104, 105, 238 

4. J^. \^Ticthcr an oßcer of a court of 
jullice has a lien on the records of the 
court for his fees. 194, n. [26], 195 

5. If a candle- maker, being in arrear 
for the Angle duties, become a 
bankrupt, and is con'viäed after the 
aßgnment of his eftate, the double 
duties are a lien on the candles, uten- 
iils and materials in the hands of the 
allignees; St racy v. Hülfe, T, 20. G. 
3« - 395 to 416 

€. So, in the cafe of malt; The Jt- 
torney General v. Senior, Sc ace, 1737, 
415, 416, n. [l]. Rex V. Fo^'ler, 
Scacc. 19 C. 3. 416, ji. [2], 

417, n. 

LIFE. 

1. What words (hall pafs an ejlafe for 
life, ride Estate, No. x, 3, 
4, 5. 

2. Pozcers to tenants for life. Fide 
Power, No. 1,2, 4, 5, 6, 7. 

3. Infurance on a life. AVj> Insur- 
ance, No. II, 45. 

LIMITATION. 

1. When a limitation over can only 
take effed on the event of a prior li- 
mitation firll taking effed; Doe v. 
Shippard, H. J9 G. 3, 75 to 79, 

2. When it can only take effed on the 
alternative of a prior limitation not 



I taking efied. Page 264 to 268, 504« 

* n. 5c 5, n. 

3. Of the different clafTes of limitation & 

over. 



504, n. 505, 



LIMITATION e/" Anions. 

1 . All f «/ tam adions on any ßatute 
made or to be made (except the lia- 
tutc of tillage) Ihail be brought with- 
in one year after the cft'cncc com- 
mitted. - 235, n. [15 J 

2. A bill may be filed in vacation 
againil an attorney, to prevent the 

flatutes of limitation from attaching^ 

3*3 

3. ^. If oQuqI entry is neccflary to 

prevent xkic ßatute from attaching, fy 
as to bar a poffeffory right. 485, 

n. [I] 

]©• 4. So iield, on a trial at bar, nn- 

lefs there be fome fpecial reafon to 

the contrary ; Ford v. Crey, B. R. 

H, 2 An. 485. n. [i t^»] 

5. A per/onal reprefcntaifve having 
found among the papers of the de- 
ceafed a mortgage deed, and having 
aifigncd it for the mortgage money 
more than {\x years ago, affirming,^ 
and reciting in the deed of aflign-' 
ment, that it was a mortgage deed 
made or mentioned to b;; made be- 
tween the mortgagor and mortgagee for 
that fum, the affignee (hall not re- 
cover back the mortgage money, 
although it fhall turn out that the 
mortgage was ^ii forgery, and that the 
aßgnce did not difcover the forgery 
till within 6 years before he bnngs 
his action, unlefs the aßgner knew of 
of the forgery ; Bree v. Holbech, E. 
21 G. 3. . 654 to 657 

6. 1 here may be cafes which fraud 
will uke out of r^tie ßatute of limita- 
tions. . 5^< 

7. FideBiLL, No. 3. ^ 

LONDON. 

^/V3f Alderman, No. 2. Attach- 
ment, No. 2, 3, Custom. No. 
10, 11, 12. Costs, No. 3, 4, 

LORD,', 
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MANDAMUS* 



L O R D's ACT. 

1. The groafs allowed under 32 Geo, 2. 
• c. 28. (called the Lords' aft) muft 

be made payable and be paid on 
every MonJa\, whatever mav be the 
day on which the defenJa..c if. 
brought up to be difcharged and is 
remanded at the ir. fiance of the 
pla'ntiiF; Lencb v. Pcirglter^ //. 19 
' G. 3. - Page 68, 69 

2. An order of a Judge under th^i aft, 
made out of term, is final; Lenchy, 
Pargiter^ H. 19 G. 3. 



68,69 



L O 
Vide Insurance, 



S S. 



LOT. 
Lot and Cope. Vide Cope. 

LOTTERY. 

Conftruftion of 17 Geo* 3. c. 46. rela- 
tive to the lottery ; Layton v. Pearce^ 
M. 19 G. 3. 15, 16 



M. 

MAGISTRATE. 

^IDE Costs, No. 7. Info^ma- 
^ TiON, No. 4. Justice c/ Peace» 
Mayor. 

+ M A G N A Charta. 

f Vide Table of Statutes after title 
Statute. 

MAINTENANCE 0/ tht Poor. 
Vide Relief. 

MALICIOUS Profecution. 



In an aft ion for a malicious profecution, 
the plaintiff mufl fhew in his decla- 
ration that the original fuit (where- 
cvcr inlUtutedJ is at an epd ; Fifl?er 
V. Brißonx^ T, 19 G. 3. 215 



1. " Not duly eleftcd, admitted, and 
fworn," is not a good return to a 
mandamui to rellore ; Rex v. i>7«f 
Regis^ H.igG. 3. Page 79 to 86 

2. •* Not duly elcfted, admitted, or 
fworn," perhaps 18. 86 

3. " Not duly elefted" is a good re^ 
turn to a mandamus to admit. 80 

4. What certainty is required in a re^ 
turn to a mandamus. Vide Cer- 
tainty, No. 2. 

5. On a mandamus to reftore to the 
office of a capital burgefs, in a rf- 
/«r«,— that the caufe of amotion was 
non-attendance at a meeting to which 
the party was fummoned for the elec- 
tion of a capital burgcfs,'— an aver» 
ment, that tlie right of eleftion is— 
" in the capital bur geffes being tht 
** common counciP* — does not afTcrt 
with fufficient certainty that he had a 
right to concur in the eleftion, be- 
caufe it does not neceflfarily appear, 
that a// the capital burgefTes are of the 
common council ; Rex v. Lyme Regis, 
E, 19 G. 3. 177 to 182 

6. A mandamus will not lie to compel 
admiflion to the degree of harrißer ; 
Rex V. Gray*s Inn, E. 20 G. 3. 

353f0 3S7 

7. The court will not grant a man- 
damus to the Bank, &c. to transfer 
Hock ; Rex v. The Bank of England, 
M. 21 G. 3. 524 to 526 

8. ^/Vtf Return, No. i, 2, 3, 5. 

MANOR. 

Vide Copyhold. Custom, No. 5, 
6. Evidence, No. 20. Mort- 
gage, No. 15, 16. 

MARKET Town. 

The inhabitants of 2L market town, or of 
a city, borough, or town corporate, 
arc not prohibited by i & 2 Pb. (st 
M. c. 7. from felling woollen cloth, 
&c. in other market towns, cities, 
&c. by retail, and not in open fair ; 
f.ee V. fVhite, M, 20 G. 3. 256 



MAR- 
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M A R R I A G E- 

J . The aftual celebration of a marriage 
need not be proved in any civil cafe 
except in a£lion5 for crimnal convrr- 
fation. - fnge 174 

2. What fluill be tvidetrre of an aäüal 
marriage. f7^rCopy,No. 1. Evi- 
dence, No. 17. 

3. A marriage is vqU if celebrated in 
a chapel erefted fince 26 Cto, 2. 
although marriages may have been 
frequently celebrated dr fach there ; 
Kcx V. Nortbfigld, E. 21 G, 3. 659 

to 661 
4.. But by 21 Geo. 3- <". 53- f«ch marri- 
ages» if previous to that ad, are made 
Talid> and the clergyman exempted 
from the penalties of 26 G^o. 2. c . 33. 
661, n. [1] 
J. Marriage SetiUjoent. Vide Mort- 
CAG£»No. x6. Power, No. 4, 7. 
f WiLL> No. I, 2, 3, 4, 6, 7, 31. 

MARSHALSEA Ccun. 

The floznty not the capias y \5 the com- 
mencement of the adiion in the Mar- 
fhalfea court; /Tory v. HsneywoeJ, 
//. 19 G. 3. 61, 62 

MASTER. 

1. The Mafter may tax cofts on an 
agent* s bill to his client the attorney in 
the country, i8iy, n. 190, n. 

2. Vide Costs, No. 10. Partner, 
No. 2. 

M A S T E R £/• //.r Rdls. 
T/V^Casb, No. 3. 

MAXIMS applied or explained. 

I. ^m prior eß tempore potior eßjure. 

23 

•a. All acls in pari materia are to be 

takert together. 36 

3. In pleadings »vi a trita via tut a. 60 

4. Communis er^- or facit jus, 102, n. 

5 • I-egal/<^/<;ff/ (hall not be contradifted 
to Ic: in objrdlions of form. 1 12 1 



6. A t)ürd pcrfon fhall iteither fbfer 
nor profit by the fraud of another. 

7*4^/ 229 

7. /ff /Ä»'i /f/;^^ potior eß conditio de^ 
fendentisr 255, 468» 470, 695, n. 

[3] to 698, E. 

8. All mercantile contraßs OHgiit to be 
conflrued liberally. ijj 

9. Expreffioiu aied by the courts arefl» 
be underllood with relation to the 
fubjed matter then before them. 

ID. The intention of a fefiator ami 
prev^i if coniiftent with Uw. 322 

11. EfFe^l mufi be given to all the 
words of a ^11 if poiiyi)le. 322 

12. Ignovantia juris non excafiu, 47 t 

13. Freight is the BXMhcr of <iui|fr/. 

14. The fafety of the üup is the no- 
tber oi freight, - 541 

15* ^od inconvtmens efip men licitnm 
eß. . . 610 

16. ^od ah initio won 'ueJtt, traäu 
temper is non convalefcit. ^ 660 

1 7. Remedial laws are to have a fiberaj 
cutßruäMn, - .706 

x8. /'^/ttz/laws are lobe rM^ntryftrid- 
\y^ . . 706 

+ 19. Volenti mn ßi tf^mria* InfbEice 

of the mifapplication of that raaxim. 
607, n. 698, D. 
2o^ Fide Pleading, No. i. 

fM ATERI AL. 

f I. Material fafts not dilcIo(ed in re- 
prefenting the ftate of a (hip to zu 
under -ivritcr, though without firaod» 
vacate the in/urance i Shirley v. Wil' 
kinßn, ß. Jt, M. 22 G. 3. 306, IK 

MAYOR. 

%. Wi>ether, if a mayor defmao in- 
tervenes, the mayor of the former 
year who is returning oßcer, and is 
entitled by the charter to hold over 
till a legal fuccefibr is chofen, cam be 
eleJIed the third year, under 9 Jmn. 
c. 20. § 8. - 397 to 401 

t MEMORANDUM. 

f Special memorandunu. Vide Bill, 
No. I, 4. 

MESNE 
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MESNE Pfvßts. 

#7</^Bankrupt> No. 37. Entry, 
No. 4« Mortgage, No. 6. 

MIDDLESEX. 

f • An attorney is not fubjc£l to the ju- 

rifdidtion of the cotmtif court of MiJ- 

dlefex ; Wiltjhire v. Lloyd, E. 20 C. 3. 

Page 381, 382 

2. BiUrfMiddlifex. /74^ Practice, 
No, 8. 

3 . Perjury comnutted by a witne/s on a 
/rrW before a Middle/ex jury at the 
Old BaiUy, is tried by a city jury. 

^.. ^ .r 794* 796' 797 

4. ^/Ä Costs, No. 5, 6, 11, 12. 

MILITIA. 
/7<^ Settlemint, No. II. 

MINE. 
EjeffmitU mil lie for a mine. 305 

MISRECITAL. 

I. If the defendant undertake to fet 
forth the ftatute of 23 Htn, 6. r. 9. 
in a plea to an a^on on Kjbertff'*s 
bondt a literal mifrecital is fatal; 
Boyce V. Wbitaker, //. 19 G. 3. 94 

to 97 

f 2. On an information under z frigate 
ßatutit ainiirecital of the commence- 
ment of the parliament is faul, after 
'verdiä, on the plea of not guilty. 

97» "•[t40 

1 3, But it (hould feem, that the mif- 

rcdtaTof any part of z pri^uaiefla- 

tute, can only be taken advanuge of 

by pleading nul tiel record, 07» t^' 

ft 40 
$^ 4. The introduflion of an unmean- 
ing word in the recital of any inflra- 
ment in a declaration (as of *5 if** in 
fetting forth the ßeriff^j precept to 
|he returning oßcer in -tn action fbr 
irihery) b not a fatal i/ariance; King 
\\ Pippet, B. ^. E. 26 G. 3. 194 



5. T/if^ Recital. Variance, No» 
I, 2. 

tMISTAKB. 

f Fide Construction, No. 4. Er« 
ROR, No. I, 2. Insurance» 
No. 17, 18, 29. Justice ofPeace^ 
No. 3. 

MODUS. 

1. Inftances of modufes ntoid in law« 

Page 204, 205 

2. A modus is rateable to the poor. 40^ 
1^3« /7y^ Prohibition, No. a. 

ty MONEY pedd into Court* 
C> Fide Agent, No. 3. 

MONTH. 

A month in law is a lunar month, or 
28 days, unlefs otherwife exprefled. 

MORTGAGE, MORTGAGEE. 
MORTGAGOR. 

I« EjeBment will lie by a mortgagee* 
aeain(t a tenant, under a leafe from 
the mortgagor fubfeqoent to the 
mortgage, without notice to quit; 
Keecb v. Hall, M. 19 G. 3. 21 to 

aj 

(^ 2. But if there is tenant fit)m year 
to year, and the landlord mortgages 
preceding the year, the tenant is en- 
titled to 6 months notice to quit, from 
the mortgagee, B. R. 21, n. [1^] 

3. The legal intereft of a mortgarar 
in pofTeffion, is inferior to that of a 
mere (bid tenant at will. 22, 282, 

4« But if a mortgagee encourage the 
the tenant, under a leaje from the 
mortgagor, to lajr out money, he 
ihall not recover m ejeäment before 
the end of the term granted by the 
mortgagor. - - 2Z 

$. A tenant, under a leafe from the 
mortgagor prior to the mortgage» 
ihall not fet it up againft the mort- 
gagee, in ejeBmcnt, if he has ntia 
that the mortgagee only meansi to 

compel 
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t^mpel him to attorn % White v. 
Hawkins, B. R. Page 23, n. [7] 

6. ^. If trefpafs for mefne pfoßts wll 
he by a mortgagee» againll a tenant 
under a iea/e from the mortgagor« 
polkrior to the mortgage. 22« 23 

7. A mortgage by haron zxAfenUt of 
her cftate, is «i/o/V, after the baron's 
death, and not merely 'voidable , 
though in the form of a kafe ; Good- 
right V. ^trathan, B. R. M. 15 G. 3. 

S* Bat a TC' delivery of the mortgage 
deed» by the avi/c, after the hu/- 
Saudis death, will make it good; 
'.Coodright V. St rat ban, B. R. M, 15 
G. 3. ^ 53, n. [17], 54. n- 

9. And circamftanccs may operate as 
a virtual rc-dtli'very ; Good right v. 
Stra/han, B, R. M. 15 G. 3. 53, n. 

^ [;7J. 54' "• 

10. A mortgagee, after giving ttotice 
of the mortgage to the teftant in pof- 
fcllioa under a lea/e prior to the 
mortgage, is entitled to the rent in 
arrt*ar at the lime of the notice, as 
well as to what accrues afterwards, 
and he may dißraln for it, after fach 
notice ; Mojs v, Gallimore^ B. R, M. 
20 G. 3. - 279 to 283 

11. A mortgagor is not entitled to em- 
hlcments, when he is turned out of 
poffeffion by the mortgagee. 283 

12. A mortgagee of a term cannot be 
faed as aj/tgnee, till he takes a<flual 
fcjßejijion \ Eaton v. Jaquesy M.21 G. 3 . 

455 ^0.461 

13. A mortgagor in poflefTion gains a 
fettlement by 40 days relidence. 632 

f 14. So, it fhould fcem does a mort- 
gagee in pofleflion. 632 

15. If a lord of a mauor mortgage the 
maoor in fee to J, and afterwards 
purchafc copyholds held of the manor, 
«nd tdkit fur renders of them to him- 
felf in fec,^they fliall enure to the 
benefit of tlie mortgagee ; Doe v. 

Potty T, 21 G. 3. 710 to 722 

16. And 2, fettlement by the lord ot all 
his eftate mortgaged to A, (hall pafs 
the efiuity of redemption of fuch fur- 
rendered copyholds , Doe v. Pott, T, 
21 G. 3. . 710 to 722 

17. If a mortgagor deuife the mort- 
gaged premifes, and afterwards pay 



off the mortgage f arid the mortgagee 
convey the legal eftate to a trufta m 
traft for the mortgagor, this change 
of the legal efiate ^sSsl not operate as 
a revocation of the vjill ; Dot v. iV/, 
y. 21 G. 3. Pare jio to jiz 

.18. FideSRcv^nr, '^o. i. 

MURDER. 

1. On a fpecial *verdiff, principals m 
the fecond degree cannot be aifecfted» 
unlefs the jury find exprefsly, that 
they were adually prcfent, or that 
fome ads were done by them which 
unavoidably (hew that they werepre- 
fent, or that they were of the fame 
party, on the fame purfuit, and un- 
der engagements and expc^bition of 
mutual defence and fupport from the 
perfon who did the fkd ; Rex v. 
Borthivichy 7'. 19 G. 3. 20710212 

2. If fevcral arc indiSiedy A. as giving 
the blow, and the others a& preCcac 
aiding and abetting, e*videace that 
one of the others gave the blow, and 
that A. was only prefent, l£c. will 
fupport the indictment. 207, n. [8] 

MUTINY Ail. 

1. Inftance of a conviclion under the 
mutiny ad, for not quartering offi- 
cers, held to be <void for not bating 
the evidence; Rex v. Ready ÄL 21 
G s - 486, 487 

2. //</«• Artillery. 



N. 

NAVIGABLE River. 

^ HE right to the foil of a navigable 

river, belongs, by prefumption of 

law, to the Kiug^ not to the owners 

of the adjoining land ; Rex v. Sniiib^ 

20 G. 3. . 441 to 446 

NEGOTIABILITY. 

The negotiability of a hill 0/ exchaitgt 

may t)c reftrained by a fpecUl *Vr- 

dorfcmtnt \ 
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dzrfemmt ; Ancher V. the Bank ofEng- 
Und^ £. 21 G, 3. Pagebn to 641 

NEUTRAL Property. 
Vide Insurance, No. 41, 50, 51. 

NEW Trial. 
Vide Trial, No. 4, 8. Vünire de 

N I L debet. 

Inflance of what may be given in evi- 
■ derut under the pUa of nil dthet. 
Vide JuDGU&nr^ No. 4. 

NIL habuit in tenementis. 

Nil hahuit in tenementis is the proper 
pieat where the plaintiff declares on a 
demife to the defendant, and the de- 
fendant means to difpute his title. 

620 

NISI Prius. 

The authority of the judge at Niß Prius 
' is by the commißon of AJJizx. 791 



NOLI Proftqui. 

f I . Where two defendants in aßtmpfit \ 
Jl'ver in pleading, and one pleads a 
/pedal plea, which is found for him, 
the plaintUF may enter a noli pro/equi 
as to him, and proceed to final judg- 
ment and execution againft the other. 
169, n. [t56] 

Z. Vtdelx TOKU AT los ex oßcio, No. 2^ 

NON-Prw. NO N^Suit. 

J . In a joint a^ion the plaintiff cannot ' 
be non-pros'd by one or fome of the 
defendants; Powell v. fVJbite, E. 
19 G. 3. - 169 

2. The in/olvency of the defendant hap- 
pening after the a£lion brought, i;^ 
goodcaufe ^gVL\x\ü judgment as in cafe 
©f a nonfuit; Bailly v. Wilkinfan, £, 
21 G. 3. - 671 

f 3. Where, in a joint aftion, there i* 
judgment by dcjault againll one dc- 
i'tndant, the other cannot nonfui^ 
11 



the plaintiff at the trial. Page i6cf,n. 

ft 56]. 

\ 4. Nor obtain judgment as in cafe of 

a non-fuit in fuch cafe (No. 3.), if 

the plaintiff negled to go to trial. 

169, n. [tS^J 

\ 5 . By judgment of non-pros, the plain- 
tiff is out of court as to all the defen- 
dants ; Philpot V. Midler, B, R. £. 
23 G. 3. 169, n. [t56] 

t 6. Therefore, if feveral defendants 
Je*f/er in pleading, one cannot ügn 
judgment of non-pros as tohimfelf, and 
take out execution ; Philpot v. MulUr^ 
B. R. £. 23 G. J. 169, n. [t 56! 

f 7. If judgment is figned in fuch cafe 
(No. 6.), the court will fet it afide on 
motion» in the fame term. 196, 

(t 56] 
f 8. But fuch a motion in a fubiequens 
term is too late, and the redrefs mafi 
be by ivrit of error ; Philpot v. Msd^ 
ler, B. R. E. 23 C. 3. 169, [f S^] 
f 9. If, on fuch Si judgment, the aäion 
being trefpafs *vi et armis, the ca.fa., 
fued out is in tne/pa/s on the cafe, th« 
court will fet afide the execution, even 
in a fubfequent term (the plaintiff un- 
dertaking not to bring an aäion), be- 
caufe there is no other remedy \ 
Philpot V. MulUr ; B. R. £. 23 G. 3. 

10. Inflanccs of what (hall nonluit the 
plaintiff. Vide Allegation, No. 
3. Pleading, No. 6, 7, 22. 
Variance, No. 2, 3, 4, 5, 6, 
8, 9. 



i > 



Ö* N O N-Refidence. 

Ö* NoN- RESIDENCE of Corporators^ 
A7^f Corporation, No. 4, 5. 

NOTE. 

Vide Promissory Note. 

NOTICE. 

1. A notice to quit, '* or I (h^ll infjft 
on double rent,** is good to fupporc 
an ejeämenti Doe v. Jack/on, £, 19 

^; 3- - - ' 175. 17^ 

2. A mcrtgiigee may recover pou'effion 
againll the morig-»gor, or a tiftant 
under a Uaje from the morigagor 

poi|cnur 
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fX>flerior to the moitgsge, withopt 
mtice to quit; Kii€if v. Hall, M. 

19 G. 3. - ^%"' ^ ^3 

3« Notice of i^{//. ^7^^ Distil ess« 
No. I. 

4* Notice of trial. Vide Trial, 
No. I, 2, 3« 

5* Infbmces where a party flull be af- 
fed^ by not'ut. Vidt At t o r n e y > 
No« II, 12. Bill of Exchange, 
No. 15, 24. Decree, No. r. 
Judgment, No. 7. Power, 
No. 4. 

6* InfUnces where ficwritus (hall be 
*wid, though in the hands of pur- 
chaibrs for 'ualuahk amfideration and 
without notice. Vidt Gaming, 
No. 3. 

f 7. Inäances of what the court will 
or will not take notice of. Vidt 
Custom, No. 10, 11. Parlia- 
ifSNT, No. i, 2. Private Sta- 
uut. No. a. 

S. NoQce oi appeal. Vidi Appeal, 
No. i. 

9* f7^lN8URANCB,N0. 14. MORT- 
GAGE, No. 1, 2, 10. 



N U L tiel record. 

I. Nul tiel record is no plea to an ac- 
tion on a foreign judgment, and may 
be rejected as nugatory, although 
the plaintiff has called the judgfnent 
a record in his declaration, and con- 
cluded prout patet per rtcordum ; 
Walker v. Wttter, M. 19 G. 3. 
* I to 7 

t 2. Vide Private Statute, No. 2. 



tNURTURE. 

f 1 . A haflard living with the mother 
for nurture, in a parifh where (he, 
and not the baftard, is fettled, is to 
be maintained by its own parifh ; 
Simp/on V. Johnfon, M. 1 9 G. 3. 

o . . ., 7 to 9 

f 2. So It is with regard to legitimate 
children; Rex w Hemlingtcn, //. 17 
^- 3- - 9» "• [2], 10, n. I 

+ 3. ^/V/^ Rbuief, No. 4, 5. • 



O. 

fÖATH. 

t I/'//) -ff Affidavit. iNroRMA« 
TioN, No. 2, 3. Perjury. 

OCCUPANCY. 
Vidt ?ooK'Rate, No. 8. 

OFFICE. 

I . If two offices are mcompatible, die 
acceptance of the higher, tp/i faSo, 
vacates the other; Rex v. Bltfil, 3. 
R, E. 19 G. 3. Pitft 398, n. [22] 

t^ 2. But ^re, for it luu been fince 
held, that the fabieqoent acceptance 
of one (whether of a kigher nature 
or not) vacates a former incompa- 
tible office; Milnvtärd v. Tbatebtr, 
B. R. M. 28 G. 3. 378, n. [O*] 

OFFICER. 

1. Officers of the foreft, in the army, 
and others belonging to the King, 
are exempted from ferving otijmrits. 

190 

2. Sheriff's officer. Viek Pleading» 
No. 22. Sheriff. 

OLD Bmiley. 

Perjury committed at the Old Bailey, 
on a trial before a MiddUftxjury, is 
laid in, and tried by a jury of, the 
city of London. 794, 75^, 797 

OPINION. 

In (lance where evidence of opinion is not 
admifftble-, Syers v. Bridge M. 2 1 
G. 3. . . 527 to 531 

OPTION. 

I . When one of two things is to be p^- 
formed, the option is m the periba 
who is to perform ; Lay ton v. Pearce, 
M. 19 G. 3. - . i^, 16 

^ z. Obrervation on that cafe. 1 5, n. 

is) [0^1 
3. Upon 
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3* Upon an optional mgnememt^ If one 
pan of the alternatiife is prohibited 
and fubjefl to a pemaltyy the party 
haviaff made his option for that part 
ihall ucur the penalty; Laytw v. 
Pearce^ M, 19 G, 5. Pü^ 15» 16 

4. Fide Assignee« No. 8. 

ORDER. 

1. Orders of jtf/i:cej arc to have every 
imtenJmemt in their favour. 1 16, 1 1 7 

2. Difference» in that refpcö, between 
orders and cowviäious, 1 16, 1 1 7, 663 

3^ Fide Assumpsit, No. 5. Bakk- 
awFT, No. 3t, 33,34. Bastard, 
No. 3, 4. Removal ef Pauptrs, 
No. I. 

ORDERS. 

f/V^ for holy orders. /7<^Titls« 

ORDNANCE. 

Vidt Artillery. 

ORIGINAL. 

f^^ Attorney, No. 9. t Capias, 
No« 3. £xch£qj;kr CbamUr» 
No. 5. Oyer, No. i. 

OVERSEER. 

1. The appointment of overfecrs for 
the fub-diviuons of a pariih is 'voidy 
unlefs it exprefsly appear, that the 
parifli could not reap the benefit of 
43 El. c, 2.; Rex v. UttorMety E, 
20 G. 3. - 346 to 3 CO 

2. More than four overfeers cannot oe 
appointed under 43 Eljz. c, 2, 

349, & n. [2] 

3. If an overfeer alter the poor-rate 
after it has been allowed, but with 
the approbation of the jußices, and 
deny criminal motives, the court will 
not grant an information again (I 
him I Rex v. Barraty M. 21 G. y 

465, 466 

4. Fide FootL'Rate, No. 2, 14, 

OXFORD. 
I. A C9/Ie^i barber at Oxßrd, though 



he refides in the city oat of the qd- 
lege, is entitled to the priiUleges of 
the imiiHrfity ; Rex v« Routledge^ A/. 
21 G. 3. Page 5JI to 538 

2. J^. Whether under that right he is 
exempt from ferving the oßce of eon» 
ßahie for the city ; Rex v. Routledge» 
M. 21 G. 3. 531 to 538 

OYER, 

1. A defendant is not entitled to oyer 
of the original, and if he crave oyer 
thereof, Uie plaintiff mav proceed 
without taking any nouce of it; 
Roatj V. Ed^wards, T. 19 G. 3. 

227, 228 

2. This IS alfo the rule in the court of 
Common Pleas, 228, Sc ru (ü) 

3. If oyer is granted of any inftrument 
or record, and it is fet forth, although 
the party was not entitled to fuck 
oyer, yet he (hall be thereby cotitted 
to take the whole inflrument as part 
of his adverfary's plea; Jtfftry r. 
White, M. 21 G. 3. 4L'](i, 477 

Ö» 4. Oyer cannot be compelled of at 
Aä of Paliameut, - 477 

0* 5. Nor of Letters Patent i Rex v. 
Jmerj, //. 26 G. 3. 477, n. l%^\ 



PANNAGE. 
J/' ID £IIerbace and Pannage, 

PAPIST- 
Vi(k Evidence, No. 22. 

PARLIAMENT. 

t I . The court is bound to take notice 
of the commencement, prorogations 
and feflioas of parliament. 97* n. 

[t40 
t 2. And that (No. i .) even when the 

proceedings are on a private ßatute. 

97, n. It 41] 

3 . If a libel charge a memb «r with 

criminal language held in parliament, 

the 
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the court will grant an information^ 

without a denial of the charge by 

aßda<vit, - Page 387, 388 

4. Copies of entries in the journals of 

• parliament are evidence ; tteic v. Lord 

George Gordon, //. 21 G. 3. 59010 

593, & n. [3], 594, n. 

PARTNER. 

r. To make a perfon liable as a partner, 
. there mud either be ä contra^ be- 
tween him and the oilenfible perfon, 
to Iharc in the profit and lofs, or he 
mud have permitted the other to 
make ufe of his credit, and to hold 
him out as one jointly anfwerable ; 
Hoarc v. Darjjes^ £. 20 G. 3. 371 to 

373 
£• If, on an execution agamft one of 

two partners, the partnerlhip efFeds 
are taken and fold, the court will 
order the Jheriff to pay over to the 
other, a (hare of the produce pro- 
portioned to his (hare in the partner- 
lhip effeäs, to be afcertained by the 
Maßer \ Eddie v. Davidfiny E. 21 
G. 3. - 650, 651 

f 3. Pide Bill £/^ Exchange, No. 21. 

P E A C E^Ojficer. 

A peace-officer is not liable to an ac- 
tion for arreting a party on a reafon- 
able charge o{ felony, without a ot/Är- 
rant, although it (hall afterwards ap- 
pear that no felony has been com- 
mitted ; but a private perfon is ; 
Sofmel v. Payne 9 E, 20 G. 3. 359, 
360, &n. [7], n. i;8] 

PEER. 

Vide Action, No. 8. Bail, No. 1. 

PENAL Aaion. 

1 . A difconiinuance in a penal aftion is 
cured by *vcrdicl, under 32 Hen. 8. 
c. 30. - - 115 

2. yide Amendment, No. 8. Li- 
mitation of ASlions, No. 1 . 

PENAL Statute. 
Vide Maxims, No. 18. 



PENALTY. 

f7</<r Excise, No. i, 2- FisHEnri 
No. 2. Marhiage» No. 4» Op<f 
tion. No. 3» 

PENALTY of aBond. 

Vide Annuity, No. 4» 5* 'Aof^'^* 

No. I. 

PERJURY. 

t I. It is nece(rary in indiSmimts for 
this offence to date a legal authority 
to adminiiler an oatb» P^gß 15^ 

2. Where perjury is to be laid, and 
tried, when committed locally within 
a county corporate, on the trial of a 
caufe before a jury of the coonty at 
large, /^^i^ GLOucBSTsa. Old 
Bailey. 

t 3. Statute oi frauds and perjarics. 
Vide the Table of Statuta after 
title Statute. 

PERSONAL Property. 

A conveyance in trvß or a de*vife of 
perfonal property, to one and the 
heirs of his body, vcAs the whole 
intereil. - 505,n. 506, n. 

PERSONAL Reprefentatirje. 

Vide Administration. Execu- 
tor. 

t PETITION of Rights. 

t ^/V^ Table of Statutes after titk 
Statute. 

PLAINT. 
Vide Marshalsea Court. 

PLANTATIONS. 

Vide Admiralty, No. i. Banc« 
RUPTCY, No. 21. Jamaica. 

PLAY, 

Vide Gaming. 

PLEA 
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PLEA Pleaded. 

I . llie time of plea |)leaded 15 ib be 
reckoned from the date of the entry 
of the plea on the record, not from 
the time of its being delivered to the 
plaintiff; Sulli<vatt v. Montague, H, 
19 G. 3. - Page 109 to 1 13 

f 2. A judgment obtained by a defend- 
ant againft the plaintiff after the 
declaration delivered* and before plea 
pleaded, may be pleaded as a /et-off-, 
Reynolds v. Beerling^ B, R. M, 25 G. 
3- - - 112, n. [t47] 

f 3, And that although it do not ap- 
pear that the cau/e of aäion on which 
the defendant's judgment was obtain- 
ed, arofe priof to the commencement 
of the plaintiff's aäioni Reynolds v. 
Beerling, ^.-Ä. M. 25 G. 3. x 12, n. 

. ft 47] 

t^ 4. But that point has been ünce 

over-ruled; E*vans v. ProJ/er, B, R. 

B.zgG,^. 112, 113, n. [t47r:?] 

PLEADING. 

I. Two affirmatives cannot make an 
i^ue. - - - - 60 

a. Whenever new matter is intro- 
duced, the plea, ^c, muft conclude 
with a <verlficatlon% - - 60 

3. Matter of defence happening after 
the adion brought, if before plea 
pleaded {Vide Plba pleaded), may 
be pleaded in bar; Sulli'uan v. Mon- 
tague, //. 19 G. 3. - 109 to 113 

Ö* 4. But j^/. as to that point; Evans 
v. Proßr, B. R. E, zgG. 2' 112, 

ii3>n- [t47 c:>] 

5. The profecutor may reply to a re^ 
turn to a mandamus, - 1 59 

6. On a declaration that all an original 
lejee's eftate came to the defendant 
by a^gnmcnt, znd a plea thtil all, sJc. 
did not come, if/c. modo vff forma, 
and ijfue joined, e^vidence of an under- 
leafe will not fupport the iiTue ; Hoi- 

fordv. Hatch, J?. 19 G. 3. 183 to 

187 

7. Nor will evidence of an alTignment 
of all the original kjfee^s eftate in part 
of the demifed premifes; Hare y. 
Cator,B.R.E. 18 G. 3. 183, n. 

[/], 184, &n. [2ij 
Vol. IL 



8. Attornment, fmce the ßatute of 4 
-r^Äff. f. 16. § 9. need not be averred 9 
in a declaration in covenant for r^wr. 

-Ptf^f 283 

9. Nor in an avowry, - 283 

10. In trefpafs for a tortious ö'^r^ for 
r^Ä/> by II G. 2. r. 19. § 21. the 
fpecial matter may be given in m;/- 
<//«t^ on a //(fÄ of the general iJfue. 

11. Ajußict of peace, conflable^ l^c* be- 
ing iued for what he has done by 
virtue or reafon of his office, may 
plead the general {ffue, and give the 
fpecial matter in evidence. 307 

12. 4^. Whether, wherever a defend- 
ant is permitted by flatute to give 
the fpecial matter in evidence under 
the general ijfue^ the plaintiff is not 
alio entitled to give every thing in 
evidence, which may rebut the Spe- 
cial defence. - - " 163 

13. In an aäion on a hill of exchange, if 
there is a plea of an ufurions agree^ 
mcnt, and that the bill was , given 
in confequeAce thereof, the plaintiff 
may traverfe the ufurious agreement, 
and conclude with a 'verification % 
Smith v. Do-vers, T, 20 G. 3. 42 B 

t0 4U 

14. When the whole of the plea is de- 
nied in the replication, the concluRon 
ought to be to the country \ bat, if 
a particular allegation is feleded and 
denied, the conclufion ought to be 
a verification» - - 4^0 

15. If a perfonal reprefiniative pleads 
plen^ adminiflravit prater a certain 
fum, and, afterwards, to another 
adlion brought in the fame term, 
plene adminifiravit prtrter the fame 
fum, and, as to that fum, ftates, 
that he had confcffed it in the other 
adlion, this is a good bar; Waters 
V. Ogden, M, 11 G. 3. 452 to 4C5 

16. In covenant for rent, againft ihe 
defendant as aßgnee of all the leße*s 
intereft, Wf. hy virtue ^hereof he ht^ 
came, and fill is poffcjfed, ISc, if ihe 
defendant plead, tha^ cdl, l£c. did 
not come to him by alignment, and 
that he did net become poßjfed, ^c, 
it is good evidence to fupport the 
plea that the aflignment was by way 
of mortgage, with a claofe of redemp.. 

E e tion« 
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tion, and that th« defendant has 
never taken aänal polTcffion, and 
t\i\s,ahho:^b the mortgage 1% forfeit- 
tdi Eiäcm V. Jafitus, M. z\ C. 3. 
i>tf^r 455 10461 

17. Bat, if the defendant plead an aj- 
ßgnmtiü over before the rtmt accrued, 

it will not be a good rtpUcmtim^ that 
th« affignee over never look adual 
poiTcffion, mihout adding, that the 
aflignxncnt orer was by way o( mort- 
gage-^ H'alker v. Reeves, B. Ä. M. 
22 C. 3. 461, n. [i], to 463,0. 

18. Or that it was coUufive and/r^«^ 
Metif; ff'alJter V. Reeves, B.R.M. 

. 22 G. 3. 461, n. [i], to 463,0. 

19. Nor is it a good replication in loch 
cafe (No. 16.) that the aftgnee over 
was zfeme covert \ Barnf other v. 
Jcrdan, M. 21 G. ^. - 45^ 

20. In declaring on a deed (as in cove- 
nant), it is only neccflary to ftate 
enough of the deed to (how a title 
to the afiion. - - , ^^^ 

21. And that part need not be let 
forth in hac verba, buf only accord 
ine to the legal effecl or operation, 

667, 767 
22^ In debt by an informer againft a 
fheriff's oßcer, if the declaration ftatc 
a judgment, and /. fa. upon that 
judgment, both muft be proved, al- 
though it might be unneccffary to 
have dated the judgment. 668, Ä: 

23. r/dV Bankrupt, No. 37. Cer- 
tainty, No. 4. (d^MlSRECl- 

TAL. Oyer, No. 3. Solvit /g^ 
diem. Variance. 

P L E N E adminiflravit prater. 
Vide Pleading, No. 15. 

POLICY of Infurance. 

^. The ancient form which is tHll re- 
tained is in itfelf very inaccurate, 
but has been reduced to certainty, by 
length of limei and a variety of diU 
cuifion and dccifions. - ^7° 

Z. /'i^ Insurance. 

POOR. 
riVr PooR-iJö/i-. Relief. Settle- 
ment* 



POOR- Raie. 

1 . Pi rait cannot be made for repairing 
or re-building a twork-bctfe ; Rtx v. 
WavelU f . 19 G. 3. Page 1 16 to 

118 

2. Nof to re-imburfc an wtrfetr for 
money advanced for the parilh. 117, 

iiS 

3. If a rate appear to be illegal by the 
title, the court will quafti it, though 
no fpecial cafe has been ftatcd ; Rex 
v.Wavell,E,\c^G. 3. 116 to 118 

4. J^. Whether the herbage and pan- 
nage of a foreft arc raieahU to the 
poor. - - 3O*«>30S 

^ 5. The ranger of a royal park is 
not rateable for l^bagc and pan- 
nagc; Lord Butt v. Grimlallf B. R, 
r. 26G. 3. ^05, n. [^0-] 

6. Uncert^nty in the value of proper- 
ty, b not a reafon agamft its ratea- 
bility. - - 303*304 

7. Nor the tenure under which it is 
occupied ; whether in fee, for life, 
years, or by a keeper, or fcrvant, in 
lieu of falary or wages. - 304 

3. Property which does not lie in nccw 
pancy according to the ftriÄ common 
law fenfe of the word, may be rate- 
able. - - - 304 

9. Lot and cope in the mimes of Derby 
Jhire are rateable ; RowUs v. Geü, B, 

R.E.iCG.^. 304, &n. [i] 

10. Tolls are rateable, 305, & n. [2) 

1 1 . The parochial afleflmcnts for the 
vicar of St. MichaePs in Coventry 
eftabliflied by 1 9 Geo, 3 . c, 60. are 
not rateable; Rex v. Toms, E, 

-20 G. 3. - - 40110406 

12. But thofe for the vicar of the Tri- 
nity in the fame place, eftablilhed by 
19 Geo. 3. c. 57. are; Rann v. 
Pickin, B. R. r. 22 G. 3. 406, 

n. [il 

1 3. A modus for tithes is rateable» 40^ 

14. U2L landlord tender the rate for his 
te;iant, the overfeer ought to receive 
it, and a »warrant ought not to be 
granted to dißrain on the tenant; 
Rex V. Cozens, T. 2© G. 3. 426 to 

42S 

1 5 . Whether i&öÄ^/ (hallbe rated m a dif- 
ferent proportion from land muft de- 
pend cm local circum&ancesj and the 

court' 
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court will not quafli an order for 
rating them equally ; Rex v. S-wan- 
nage, //. 21 G. 3. Page 562, 563 

16. If any error in a rate aÄeds the 
proportion payable by every perfon 
rated, the rate mull be quafhed in 
toto, - - - 563 

17. Settlement by rating. Vide Set- 
tle M EN T> No. 6, 7, 16, 17, 

POWER. 

1. A leafe to commence /ro/» /^^ ^/^y of 
the date is good, under a power to 
grant Icafes in pofTeffion only, and 
not in re<ferßon ; Pugh v. The Duke 
of Leeds, ß. R. M. 18. G. 3. 53, 

2. Though a tenant for life with 
power to grant Jea/a in pojjcjjton for 
twenty -one years convey his life- 
eßate to pay an annuity for his life, 
and the furplus to himfelf, he may 
/till grant leafes agreeable to the 
terms of the power ; Renn v. Bulke- 
ley, M, 20 G. 3. - 292, 293 

3. Powers are to be conftrucd in the 
fame manner in a court of law as in 
equity. ._ - 293 

4. An ellate being conveyed, by a 
marriage -fettlement f to trußees tO the 
ul'c of the fctilor (the hulband) for 
life, with rcmairJers over, and with 
a power to the fcttlor, with the con- 
fent of the trufte^s, to revoke all the 
ufcs in the fettlemcnt, and the fettlor 
having granted an eftate for his own 
life for valuable ccnfideration, in the 
fettled eflate, a revocation fubfequent 
thereto of cdl the ufös, executed by 
him with the confcnt of the truftecs, 
and a conveyance of the ellate, to a 
purchafor for ^valuable confideration 
alfo, but with notice of the prior 
grant for the fcttlor's life, (hall not 
afFcft the intereft granted for his life; 
Gcodrigbt V. Cator, M. 21 G. 3. 

477 to 486 

5. Where tenant for life has a power to 
grant leafes ** in poßeßon, but not by 
way of reverßon or future intereft," 
a leafe per 'verba de prefenti is not 
contrary to the power, though the 
cftate at the time of making the 
leafe was held by tenants at will or 



from year to year, if, at the time, 
they received diredions from the 
grantor of the leafe to pay their rent 
to the Icifee ; Coodtitle v. Funucan, 
//. 21 G. 3. Page ^6^ to 575 

6. Under a power — " to lenfe sll ma* 
'* f:crs, mclFuages, lands, &c. fo as 
*' there be reicrved as much rent 
" as is now paid for tli^ fame'* 
— fuch parts of the eftates enume- 
rated in the power as have never 
been demifed may be let ; Gcodtitle 
V. Funucan, //. 21 G. 3. 565 to 569 

7. But, in a family fettlcment, of äq 
cftate confifting of fome ground al- 
ways occupied with the family feat, 
and of lands let to tenants upon rents 
referved, the qualification annexed 
to the power of leaftng, ** that the 
*' ancient rent muft be fefcrved," 
excludes the manfion-houfe and lands 
about it never let. - 574 

8. Where a qualißation annexed to a 
power goes in d^itrudion of the 
power, the law wiil difpenfe with the 
qualification. - - 574 

9. Jii^f. U SL l.nfe under a power, b/ 
which the Icflbr mart refcrve the old 
rcntt would be a /rand on the power 
and 'VüiJy aliliough the old rent were 
referved, if ihe cc*uenants in the new 
leafe were lefs advantageous to the 
revcrfioner than thofe in the former 
leafes; Goodtitle v. Funucan, //. 21 
G. 3. - - 565 to 575 

10. /W/ Covenant, No. 3. Will, 
No. 31, 

t POWYS's Jsi. 

t Fide the Table of Statutes after 
title Statute. 



PRACTICE. 

1 . On a rule to return the paper-book 
on a particular day, it muft be re- 
turned fome time in that day, other- 
wife the other party may fign judg^ 
mcnty without waiting till the open- 
ing of the office the morning follow- 
ing; Hafelar v. Anfcll, 7. 19 G. 3. 

107 

2, When a caufe has been fuipended a 
year after it was at ifue» the defend- 

£ c 2 ant 
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ant is entitled to a term's ndtia of 
trial, - Pagt 71, & D. [6] 

3. But not when he himfelf hils lui- 
pended the caufe by an injunäiony 
HwßUy V. Riley ^ H.igG, ^, 7>> 7* 

4. The court will ^rant a new trial 
under particular circnmftances^ after 
the four days are elapfed ; Birt v. 
BarlvOj^ E, 19 G. 3. 171 

5. And at any time before judgment; 
Rex V. Gougb, T. 21 G, 3. 797, 

798 

6. The court will order a 'warrant to 
confeft judgment to be delivered up, if 
obtained by fraudf before any ufe 
has been made of it; Duncan v. 
Tbomasy 7*. I9 G. 3. - 196 

7« On notice to execute a nvrit of en- 
quiry at a certain hour, the partv is 
not tied down to the precife time 
fixed by the notice; UlUiams v. 
Fritb, T, l()G, Ti, - 198 

8. If a party is arrefled by hill of Mid- 
dtfßx out of that county, the pro- 
ceedings will be fct afide for irregw 
larity ; Devenegc v. Dalhy^ E. 

20 G. 3. - - . 384 

9. When a party again ft whom an at- 
tachment is prayed, pofitively denies 
the charge by aßdavit, the court of 
King*s Bench always refufes the at- 
tachment, without entering into the 
merits or the credit of the parties. 

10. The court of Chancery m luch 
cafes (No. 9.) goes into the truth of 
the charge. - - 516 

1 1 . On a plea of center ture, and *verdicl 
for the defendant« the hufiand tsssi- 
not have execution for the cojhy with- 
out ^ fit, fa, ; Wcrtley v. Rayner, £. 

21 G. 3. . - 637 

12. A motion may be made in arrelt 
of judgment f after a rule for a new 
trial has been dilcharged, and at any 

* time before the judgment is entered ; 
Taylor v. U'hithe.ul, T. 21 G. ^. 

74Si 746 

13. fide Agent, No. 3. Lati- 
tat, No. I. 

P R E M I U M. 

/'/.A' Insurance, Xo. 20. 21, 37, 
4'* 43» 44» +5* 4^» 47' 4^' 49- 



t PRESCRIPTION. 

t yide Exemption*, No. i. In- 
dictment« No. 7. Que Efiate. 

t PRESENT aiding and abetting. 
f f74^ Murder» No« i, 2. 

PRESUMPTION of Law. 

1 . Where a plaintiff* has dated his dtle 
defefHvely or inaccurately« it b pre- 
fumed, after *verdiä, that all ^cnm- 
Aances neceffary to fupport his 
euiion were proved« Pagi 685 

2. Fide Assumpsit, No. 6. Im- 
plication, No. I. Insu- 
rance, No. 39. Mortgage, 
No. 9. Order, No. i, 2. Re- 
mainder, No. I, 2. Return-, 
No. 4, 5. Verdict, No. 4, 5. 

PRINCIPAL in the fecond Degree. 
Fide Mv KD E%m 

PRINCIPAL and Agent. 

Vide Aoent, No. 2. At tor SET, 
No. 33. Sheriff, No. i, 2. 

PRINCIPAL and Surety. 

^/Vr Bankrupt, No. 7, 13, 14, 15, 
16, 17. 

t PRIVATE Statute. 

f I . The court are bound to take notice 
of the commenceitient, prorogations, 
and feiüons, of parlieumtnt^ even 
when the proceedings 'are on a pri- 
yznißatute. - 97, n. [f 41] 

f 2. It (hould feem, however, that the 
court will not take notice of mifre- 
citali of private ihitutes in other re- 
fpe^, without nul tiel record is 
pleaded. 97, & n. [12], n. [f 41} 

g^ 3. Fide Public Statute. 

PRIVATEER. 

\Vhen there is a joint capture by feve- 
ral privatfers, iliey are to fhare in 

pro- 
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PROBABLE Caiifc of feixure. 
Fide Appeal, No. 5. 

PROBATE. 



proportion to the number of men in 
each; Roberts v. Hartley, H. 
20 G. 3. - Page ^x 1 9 312. 



PRIVILEGE. 

Fide Attornby, No. 13, 14, 15, 
16, 17> 22. Bail, No. I. Bill 
ef Exchange» No. 1 1 • Ox f o R d . 

PRIVITY. 

DifFercncc between privity of ^«rf and 
privity of rcÄ/ra^7. 462jn. 765, 766 

PRIZE. 

1. A captain of marinis who happens 
to be on board a man of war when 
fhe takes a prize, but does not be- 
long to her complement, Ihares only 
as a pajfenger\ Wemys v. Linzee, H. 

20 G. 3. - 324 to 328 

2. The regulation of the diftribution 
of prizes by /Ä/»/r and proclamation. 

3. All queftions of prize at fea, be- 
long exclufivcly to the jurifdidlion of 
the admiralty ; Le Caux v. Eden, H, 

21 G. 3. 59410613, 613, n. [1], 

to 620, n. 

4. The Admiralty court may give re- 
paration in damages for perfonal in- 
juries received on occafion of a cap^ 
ture as prize ; Le Caux v. Eden, //. 
21 G. 3. - 594 to 613 

5. When a capture is made at land by 
the. aHiftance of a fleet, all queftions 
concerning the property captured 
belong exclufivcly to the jurifdidion 
of the Admiralty court; Undo v. Rod- 
ney, B. R, H. 22 G. 3. 613, n. [ij, 

to 620, n. 

6. The common jurifdifHon of the Ad- 
miralty is limited to things dotte/uper 
alt urn mare. - - 608 

7. But, in matters of prize, the jurif- 
didion depends not on locality, but 
on the fubjeft matter, which is go- 
verned by the jus belli, and not by 
the rules of the common law. 608 

8. Fide Privateer. Ransom, 
No. 6, 



Probate is neccflary before a ivill of 
perfonal property, of a feme convert, 
authorized by a po^-v.-er, can be given 
in ewdence i Stong v. Forjyth, T, 
21 G. 3. - Page 707 to 709 

PROCESS. 

/'/V/if Distress. Execution. Ex- 
tent. Latitat. Original. 
Plaint. Practice, No. 8. 

PROCTOR. 

1. A prodor cannot fuc in the Jpi ritual 
court for his fees ; Pear/on v. Cam- 
pion, J?. 21 G. 3. - 629 

2. /7</r Prohibition, No. 3. 

P R O F E R T. 
^/4V Administration, No. 3. 

PROHIBITION. 

I . A prohibition does not lie after fen- 
tence, unlefs the want of jurifdic- 
tion appear on the face of the pro- 
ceedings; Blaquiere v. Hawkins, E» 
20G. }. - - 378 to 380 

(C^ 2, It the defence dated on the 
proceedings below is fuch, as, if 
true, ouils the inferior court of its 
jurifdidion (as where the party fets 
up a modus in anfwer to a fuit for 
tithes J, although there has been an 
interlocutory fentence againft the de- 
fendant, and, on an appeal, that 
fentence has been confirmed, and 
coßs awarded, the party fued inay 
have a prohibition both to the origi- 
nal court, and to the court jf appeal, 
to ftay execution for the cc/Is ; Dar^ 
by V. Co/ens, B. R. H, 27 G. 3. 
378. n. [^Ö-J 
The court will grant a prohibition, 
if a proilor or other oßicer of the fpi- 
ritual court fue fhere for his fee; 
Pear/on V. Campion, £. 21 G. 3. 

62^ 
E C J 4. The 



A Table cf the Principal Maffers. 



4. The court will not put the party to 
declare in prvohibiiion, if they arc 
clearly of opinion again ft granting 
the prohibition, bccaufe the fame 
application may be made to the other 
courts; Undo v, Rodney ^ B, R. H. 
22 G. ^. - Page 620 

PROMISSORY Note. 

I« ^. If the drawer of a promiflbry 

note is entitled to days of grace, 63 

& n. [2] 

2* f/«// Acknowledgment, No. 3. 
Bill of E^ccbange, Damages, No. 
6. 

P R O U T patet per recordum. 
Vide Judgment, No. 6. 

t PROVEABLE. 

f I . Cafes of debts which are prove- 
able under a commiflion of bankrupt ^ 
and therefore difcharged by the cer- 
tificate. Vide Bankrupt, No. 2, 
II, ic, 16, 19. 

f 2. Debts not proveable. Vide 
Bankrupt, No. 13, 14, i3, 20. 

rj* P R O V I S O. 
0" Vide Lease, No. 5, 8, 9, 15. 

rj- PUBLIC Statute, 

0" 1. The ftatutc of 23 H, 6. c. 9. 

is .1 public ad, and need noi be 
pleaded ; Scvnucl v. Evans^ B, R. 7*. 
28 CI. 3. ^ - 97, n. [12 r^^i 

15» 2. And if fct forth, a mf,e:itaU 
without a plea of nul tiel record, is 
fatal ; Bcyce v. IVbi taker, gy^Scn^^^ 

tS* 3. S. p. (No. 2.) as to the rtatute 
of Scandalum Mag7iatum, 2 Ric. 2. 
r. 5. . 97, n. [Ö-j 

tS* 4. i^. Whether the fame ad may 
not be public as to fome, and pri^jate 
as to other ciaufesj Rex v. London^ 
7'. 3 IV,\3 M, 97, n. Tiaß"] 

PURCHASE. 
i^i</^ Devise, No. i. Heirs, No. 3. 



" P U R P O R T.'» 

The fenfe of the word " parporting" 
in an indiSiment\ Rex v. Jones, M» 
20 G. 3. - j^'^g' 300 to 302 



t QUALIFICATION of a Power. 
t Vide Power, No. 8. 

QUARTER SeJPons. 

TTIDE Appeal, No. i, 2. Bast« 
ARD, No. 3. Relief, No. 4, 
5- 

QJUE ^^/r. 

A copyholder cannot prefcribc in a ^jn/ 
eßäte. ... 713 

t QJJ I A Emptores. 

t The ftatute of ^ia Emptores. Vide 
the Table of Statutes after title 
Statute. 

QUI TAM ^>?/^«,. 

Vide Amendment, No. 8. Ex- 
CHEC^UF.R Chamber y No. 3. Li- 
M I T A T 1 ON of Adions, No. 1« 

QJJ I TAM Informations. 
Vide Information, No. i, 

QJJO WARRANTO. 
Vide Corporation, No. 8. 



R. 

RANSOM. 

1. A N enemfs fhip which has ran- 

fomed a Briti/b veffel, being 

re-taken witli the bo/lage and ranfom 

^4 
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hill on board y but the bill being fe- 
creted, and not delivered up to the 
recap tor, the original captor may 
recover in an adtion of affumffit on 
the ranfom bill; Cornu v. Blackburne^ 
E, 21 G. 3. Page 641 to 644 

2, And it has been held to be no ob- 
jeftion (at leaft on the plea of fion 
ajjumpfit) that the plaintiff is an 
alien enemy ; Cornu v. Blackburne, 
£. 21 G. 3. - 641 to 644 

+ 3. But that point (No. 2.) was af- 
terwards otheru'ife determined ; 
Fißyer V. Jntbon, Cam, Scacc. Af. 25 
G. 3. - 650, n. [tl32] 

4. The death of the boflage does not 
difcharge the contra^. - 644 

5. ^. If the captor, being called upon 
by the recaptor to deliver up all the 
ranfom bills he has on board, tells 
him that he has done fo, and yet 
fecretes one, whether an a6lion can 
be maintained upon it. 649, n. [ i ] > 

6jo, n. 

6. J^. If controls of ranfom do not 
belong cxclufively to the jurifdidion 
of the court oi Admiralty ^ as anfing 

^ out of prixe, and governable by the 
jus belli, 649, n. [1], 650, n. 

7. The ranfom of Britijh (hips or goods 
taken by the enemy is made 'void and 
prohibited under a penalty of 500/. 
by 22 Geo, 3. r. 25. - 650, n. 

R A T E, 

1 . Rate for repairing a bigbway. Vide 
Highway, No. I. 

2, Rate for the relief of the /öcr. Vide 
PooR--R^/r. 

RATEABILITY. 

Vide ?00R' Rate, No. 4, 5, 6, 7, 8, 
10, 11, 12, 13. 

READER-SHIP- 

^, Whether a reader- (hip is an eccle- 
fiaftical preferment. Vide Title, 
No. 6. 

• c:> RE-ASSURANCE. 
0- ^/V/ Insurance, No. 38. 



REBUT. 

1 . Parde evidence may rebut a te/u/fm 
ing ufe, or equity, Ppge 26, 39 

2. /^/V/PlEADIXG, No. 12, WlLL^ 

No. 1. 

RECITAL. 

1 . The word " afore/aid'* implies, and 
binds the party to, an cxaft redtal. 

97 

2. So does the word *' /«wr.** 194 

3. But the words " in manner and ftrm 
fol locoing, tbai is to fcyi** do not; 

Rex V. May, £, 29 G. 3. 193, 194 

4. Vide MlSREClTAL. 

t R E C O R D. 

f Vide Allegation, No. 4. Co- 
py, No. 5. Journals, No. 2. 
Transcript. 

RECORDEReT Lmdcn. 

Vide Attachment, No. 1, 3. 
Custom, No. 10, 11. 

REGISTER. 

1. A regifter of the j^/W/Wrtfwr/ can- 
not fuc there for his fees j Pcar/oa v. 
Campion, £. 21 G. 3. - 629 

2. Parijh regijler. Vide Copy, No. 1. 
Evidence, No. 17. 

tREJOINDER, 
f Vide Bill, No. 3, 5. 

RELEASE. 

1 . A releafe executed by an interefled 
party, makes him a competent w/V- 
nefs though the releafee refofe to 
accept it; GoodtitUy. Wetf^rd^ E. 19 
G. 3. - - 13910141 

2. If a defendant who is fuexl by a 
landlord in the name of his tenant 
procure a releafe from the nominal 
plainiiit, the court will order the 
releafe to be delivered up, and per« 
mit the luDdlord to proceed in the 

£e4 aaion; 
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aÄion; PajHiV, Rogers ^E. 20 G. 3. 
Page 407 

RELIEF. 

I. Qj, IIo'.v the parifh to which a 
cbiJ belongs, but which lives with 
its mother for nurture in another, 
can be compelled to furnifh money 
iox\i% maintenance. - 10, n. 

f • <^. Whether a pcrfon who applies 
to the pari(h for relief for one of his 
children^ but not for himfelf, is en- 
titled tofuch relief though he refufc 
to go into the ivork-bouje^ 33* ^^ 

3.33 

1^ 3. It IS now determined that he ib ; 

Rex V, Haigby £. 30 G. 3. 332, n. 

4. ^. Whether the court of quarter 
Jej/ions can make an original order of 

maintenance» - 3 3 3 » " • [ * ] 

5. lio appeal X\^^ to the quarter feßens 
from an original order of relief by a 

juflice of peace \ Rex v. North Shields ^ 
-^, 20G. 3. - 331 to ^11 

t R E L I E F /« Equity. 

f T/V^ Equity, No. 4, 5, Lease, 
No. 2. 

REMAINDER. 

1. There may be cro/s remainders by 
implication between more than two ; 
Doc V. IhtrviJlc, B. R. E. 13 (/. 3. 
Wright V. Lord Cadogan, B. R. E. 
14 G. 3. Perr)' v. IVhite^ B. R. 
E. 18 G, 3. Pbiphard v. Uansßehi, 
B.R.E. iS G. 3. 53. n. fi6] 

2. But t\ic pre/umptic}! is a«;ainil them, 
when between more than two ; Doe 
V. Burville, B. R. £.13 G. 3. 
Wright V. Lord Cadogan, B. R. E. 
14 G. 3. Perrv v. White^ B. R. E. 
18 G. 3. Phiphard v. M.nr.sßeld, B. 
R.E. 18 G. 3. - 53. n. [^6] 

3. Wherever there is a previous free- 
hold fufficient to fupport the limita- 
tions over ai remainders, they ihall 
never be cor.ßrued to be executory de- 
I'fes. - T 265, ^oS, 758 

4. An event fubfcqucnt to a iv.V/ may 
make that limitation a^ ex^cuiay de- 



ll 



*vife which, on another cyent, wooldl 
have been a remainder. Page 340, 

509 

5. An executory devife^ upon the vefing 
of a prior executory devUe in pofler- 
fion, may become a remainder ; Doe 
V. Fonnereau, M. 21 C 3. 48719 

509 

6. When a remsdnder is limited after 
a remainder in fee, both mufl be 
contingents 504, n. 505, n. 757 

7. Definitions of a remainder. 755» 

8. The diifcrent dafles of remacders. 

504, n. 505, n. 

9. r/irWiLL,No. 36. 

REMOVAL £/" Corporators. 

Vide Corporation, No. i, 2, 3, 4» 
5.6. 

REMOVAL of Pat^fers. 

1. Indances of informal adjudications 
of l\\ftßttUmentt in orders of removal, 
which have been held fu/Ecieac. 66^ 

2. File SEfTLEMENT. 

RENT. 

1 . Rent cannot be fucd for in the cfiur: 
of confcien^e in the city jof Lenden, 

2 . Nor in the court of requeßs of the 
Tci.ver Hamlet f^ - 245 

3. A'/V/t- Covenant, No. 4, 5. Dis- 
tress, No. i, 2, 4. Fee-farm. 
Feme Co'ucrt, No. 2. Lease, No. 
10, II. Sheriff, No. 6. Va* 
RiANCE, No. 7, S, 9. 

REPAIRS. 

1 . Repairs of a (hip done in England^ 
on the captain's credit, do not give 
him a lien on the iliip; Wilkins v. 
CarmicbaeU //. 19 C 3. 1 01 to 105 

2. He to whom the ufe of a thing \% 
granted, is bound to repair it, unless 
there is a flipulation to the contrary. 

748 

' REPLEADER. 

S^u* If a repleader is ever granted when 

ths 
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the ißte Is found againft the party 
tendering it. Page 396, 747, 749 

REPLEVIN. 

rtde Costs, No. 17, 18. Plead- 
ing, No. 9. 

REPLICATION. 

Fide Bail, No. 13. Bill, No. 3, 
c. ßoND,No. 3. Certainty, 
No. 2. Corporation, No. 3. 
Pleading, No. 14, 17, 18, 19. 

REPRESENTATION in Policies of 
InJ'urance. 

Fide Insurance, No. 2, 3, 4, I7j 
18, 25, 27, 28, 29. 

REPRESENTATION, RE- 
PRESENTATIVE. 

Fide Administration. Execu- 
tor. 

REPUBLICATION. 

Fidi Will, No. 2, 7, 8, 34. 

R E QJJ E S T S. 

The court of rcqucfts in the Tower 
Hamlets. Fide Court, No. 6. 

fRESIDENCE. 

1 . Upon what property a refidence of 
40 days gains a Jettlement, Fide 
Settlement, No. 20, 21, 22, 
f 23, 26, 28, 29. 

2. Upon what property fuch refidence 
does not gain a fettlement. Fide 
Settlement, No. 18, 19, 20, 

(j5" 3. Refidence of Cw/crÄ/^i. Fide 
Corporation, No. 4, 5. 

RESULTING U/e. 
f'ide Fine, No. i. Rebut, 



RETURN. 

1 . Suppreßo <vtri is a good caufe of ac* 
don in a return to a mandamus. 

Page 158 

2. So if the return is falfe in fubftance» 
though true in words, an aftion will 
lie. ^ - - . 159 

3 . The profecutor may reply to a return. 

4. Pre/umption and intendment ought to 
' be againfl returns to wnts of baheuM 

corpus, - - 153, IC4 

5. But in favour of returns to manda^ 
mu/es. - - - - J 59 

6. nde Amendment, No. 10. 
Mandamus, No. i, 2,3,4,5« 



RETURN e/^PREMIUM. 

Fide Insurance, No. 20, 21, 41^ 
4** 43> 44» 45» 46' 47» 48- 

RETURNING Oßcer. 
FideMAYOK. Misrecital, No. 4; 

REVERSION. 

Leales in rcverfion. Fide Pow£ r. No, 
1,5- 

REVOCATION- 

/7//f Mortgage, No. 17. Power, 
No. 4. Will, No. 1, 2, 3, 4, 6, 

t R I G H T S, 

t I . Bill of Rights. Fide Ta B le of 
Statutes after title Statute. 

f 2. Petition of Rights. Fide T ab Lz 
of Statutes after title Statute. . 

RIOT. 

I . If pcrfons riotoufly afiembled, in 
part demolifh a dwelling houfe^ 
and, at tbefyme iinuy deflroy goods 
and furniture in the houfe, although 
the jury fhould find that fuch goods 
4nd furniture were ndt deiftroyed 
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•' hy means y^ or " inconfequencCy^^ of 
the demoFidyng of the houfe, the 
HutttindnXi^hXt, under i Geo, \.fl. 
2. r. 5. § 6. to yield damages for 
the dellrudion of the goods and fur- 
fiicure, as well as of the houfej 
Hyde V. Cogan, 7.21 G. 3. Page 699 

to 707 

%. So, if the rioters in demolifliing the 
houfe, do damage to the garden, the 
Hundred (hall yield damages for the 
garden ; Wilmot v. Horton, C. B, E, 
21 G. 5. 701, n. [3], to 704, n. 

J. ^. If an a«5Hon will lie on the riot 
ad againil the Hundred, beyond a 
year from the time when tlie damage 
was done. - 7C0, n. [i] 

4« A profccution for the felony under 
that adt, mufl be commenced within 
the year. - - 700, n. [1] 

5. ^. If twelve or more mufl be en- 
gaged in the demolifhing a houfc, to 
entitle the party to an adion againfl 
the Hundred» - 700, n. [2I 

€. The number of twelve is not necef- 
fary to conftitutc a felony under the 
ad. - - 7C0, n. [2] 

RISK. 

Fide Ik^urakce, No. 15, 42, 43, 
.44» 46, 48> 49» 50« 

RIVER. 
Fide'SAYiCAELiRi'ver, Wat, No. 2. 

ROBBER, ROBBERY. 
FideUv land Cry, Hundred, No. 2. 

f KOLh of attorneys. 
+ Vidi Attorney, No. 1, 2. 

ROLLS. 

Maßer of the Rolls. Vide Cast, No. 3. 

ROMAN Catholie.. 
Fide Evidence, No. 20. 

RULES. 
Fide Const RÜ CT lOK. In form a- 

>3 



Tiorr, No. i, 2. Maxims« Vam- 

»xcT,No. 2. 



SALVAGE. 
p/^IDE Insurance, No. iz. 

SCANDALUM Magmatum^ 
Fide Exc H Equ E R Chamber, No. 6. 

SCIRE Fsuias. 
^/r HUSEAND, No. 3. Ym^iwu 

CATION, No. I. 

SCOTLAND. 

Creditdf-s in Scotland of a bamkrmpt Yustt 
will not be permitted to come ib 
under the commijpfm, imk/s they wiU 
abandon the priority they may have 
obtained again ft effedls of the bank- 
rupt in Scotland • - Fage 170 

•' S E A M E N.** 

Senfe of the word " fcamen,** in a 
policy of infurance-y Bean v. Stupart^ 
M. 19 G. 3. . - 11 to 14 

SECURITY. 

1. If a pcrfon has two fecurities^ as a 
mortgage and bond, he may proceed 
on botn, «u/a;. for a forecloTure of 
the mortgage, and in an a^^iom on the 
bond, at the fame time ; Burneli v. 
Mart in t J. 20 G\ 3. 41 7, 418 

2. /^/^if Bankrupt, No. 4, 5,6,7, 
13, 14, 15, 18. Gaming^ No. i, 
2. Usury, No. 4. 

SENTENCE. 
Fide Admiralty, No. 1,3. 

SERVICE. 

X . Settlement by hiring and fcrvicc. /%* 
Settls- 
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SSTTLEMENT, No. 8, 9, 10, II, 

12, 13, 14» ^5' ^4- 
X. What will not be good fervicc on 
the fl^erijf or undtr-Jheriff, . Vide 
Sheriff, No. 3. Under-^^^- 

rif. 

S E T-Of. 

.}• Vidt Attorney, No. 5. Bank- 
rupt, No. 10, 34. Costs, No. 
12. Plea Pkuded^ No. 2, 3. 

SETTLEMENT. 

1. The removal of a feme covert is, 
prima facie ^ evidence that t\iG büß and* z 
fettlemcnt is in the pariöi to which 
fhe was removed ; Rex v. Leigh ^ M. 
19 G. 3. 46; Rex V. Hinckpworthj 
H. 18 G. 3. Page 46,n. [13] 

2. And this although it is not eXprefs- 
Jy declared to be fo in the order for 
her removali Rex v. Hincifworth, 
H. ig G. 3. - 46, n. [13] 

3. If the mailer of an apprentice die, 
and the executor, at the requeft of the 
apprentice, agree that he (hall go to 
live with another perfon, a fervice of 
40 days with fuch perfon, before the 
term of the apprcnticclhip expires, 
will gain a fettlement ; Rex v. Stock- 
land, //. 19 G. 3. - 70,71 

4. Though an apprentice is not llriftly 
aßgnalle, nor tranfmiflible, yet, if he 
continue with an ajjignee, or zpcrfcnal 
reprcfentative, of his mafier, with 
the confent of all parties, and his 
own, that will be a continuation of 
the apprenticefliip, to the efFedl of 
raining a fettlemcnt ; Rex v. Stock- 
land, H, ig G. 2' ' 7^> 7} 

5. Though a tenant has aftually paid 
the land-tax, and his name is in the 
rate in a column of '* occupiers," 
yet, if the landlord's name is in a 
column of " landlords rated,'* the 
tenant docs not gain a fettlement; 
Rex V. St. John's, T, 19 G. 3. 225, 

226 
f 6. If the title of a land-fax rate is 
'* an afTelTment on the inhabitant s of 
the parilh of J," and both the land- 
lord's and tenant's names are in the 
irate, but without any words import- 



ing which is rated, and the tenant 
holds by paying a rent certain, clear 
of all taxes, parliamentary and pa- 
rochial, artü pays the rate, he gains 
a fettlemcnt ; Rex v. Mitcham, E* 
23 G. 3. 226, n. [f 65] ; Rex v. 
Endofi, M. 24 G. 3. 227, n. [f ] 
Rex V. St. Lawrence, M, 25 G. 3^ 
^ Page 227, n. [f] 
f 7. But if there is a column of pro- 
prietors and another of occupiers, 
and it is not fped£ed in the rate 
which is rated, and the tenant, oa 
paying the land-tax, takes a receipt 
in which the fum paid is defcribed as 
" fo much afreiTcd on the landlord,'* 
the tenant gains no fettlemcnt ; Rex 
V. St. James's, M. 25 G. 3. 227, 

n- [t] 

8. If there is a hiring for a year, and 
fervice for part of that year, in the 

parilh of A. and, before the end of 
the year, the fervant removes, with 
the mailer, to the parilh of B. ferves 
out the year there, is hired to the 
fame mailer for another year, with 
any increafe of wages, and ferves 
feveral months lonecr in J7. without 
an interval, he gains a fettlemcnt in 
B, ; Rex v. Under-Barrow, H, 20 
G. 3. - - 309 to 311 

9. T\yo fer'vices under different birings 
may be tacked together, fo as to 
make a fufiicient fervice for a year, 
even when there has been an inter- 
ruption between them, and an ab- 
fence from the mailer's houfe for 
part of a day j Rex v. Ellesfeld, H, 
17 G. 3. - 310, n. [1] 

10. A hiring by the year to work by 
the piece, with an implied liberty, 
from the ul'age of the place, to be 
abfcnt when the fervant plcafcs, but 
not to work for any other mailer, 
and fervicc under it, arc fufficient, 
though the fervant may have ab* 
fented hlmfclf at dirfercnt times ia 
thccourfe of the year ; Rex v. A>- 
mingham, H. 20 G. 3. 333 to 336 

11. A militia-mzn being hired for a 
year, with an exprefs agreement that 
he ihall be abfcnt on duty for a 
month, and, in lieu thereof, y^rvr 
a month over the year, gains a fet- 
tlement, without ierving the addi- 
tional 
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. tional month ; Rtx v. Wincbcomh, E, 
20 G. 3. - Page 391 to 393 

12. A certificated perfon having re- 
turned to the certifying pari(h, and 
rcrawned there 1 8 years, a fon, who 
was born to him there, being hiredy 
znd/er'ving for a year, in the parifli 
c^rtiJied to, gains a fettlement in that 
pariflx; Rex v. Frampto», T. 20 G. 3. 

418, 419 

13. When a hiring^ on the face of it, 
necefTarily appears to be for \tü than 
365 days, no ufaee to confider the 
time fpecified in the hiring as a year, 
will make it fufficient for the purpofe 
of gaining a fettlement; Rex v. 
Hatpwood^ T. 20 G. 3. 439 to 441 

14. But a hiring for a year from fFJbit- 
ßntide to Whitfuntide» if fuch hiring 

is according to the ufage of the 
country, is fufiident, although the 
fpace of time ihoald be lefs than a 
year» - - 440, 441 

15. A hiring on the day after Michael- 
mas 9 to ferve //// the Michaelmas fol- 
lowing, 15 fufficient, '* //// Michael- 
tnas*' being inclu/ive ; Rex v. Syder- 
ten^ E» f7 G. 3. 441, Sc n. f i] 

16. Jf the name of a former occupier, 
who, to the knowledge of the parifti 
officers, is dead, is continued m the 
foor-riue» but the prefent occupier 
pays, he fliall gain a fctdement; Rex 
V. Heckmondnxiicke^ H, 21 G, ^. 564 

J 7. When the title of the /ö^r-rö/r is 
— ** fo much in the pound*'— and the 
pauper's name is inferted in the rate, 
and, alfo, his yearly rent, and he | 



out adminiftration granted^ or dwaer 

affigned, do not gain a fettlemeat. 

Page67,\ 

20. J^. If a fole next of kin would 
gain a fettlement by reßdence» before 
adminiftration, - 6jl 

21. A fettlement may be gained by 
refidence on a mere ejuitahle eftatt. 

6^1, 6^2 

22. A mortgagor in poiTeffion gains 2 
fettlement. - 632 

f 23. So, it (hauld feem» does zmert- 
gagee in poffeffion.* - 6^1 

24. When a fervant has refided part of 
the year in one parifh» and part ia 
another, at different intervals, mak- 
ing, when added, more than 40 days 
in each, his fettlement is in the paräi 
where he flept the lail night ; Rex ?. 
Hulland, E. 21 G. 3. 657, 658; 
Rex V. Injcfton, E. 23 G. 3. 658, 

^ C'35] 

25. A marriage is if aid, and no fettle- 
ment gained under it, if celebrated 
in a chapel erected fince- 26 Gee, 2. 
(unlefs cured by 21 Geo, 3. r. ^^,) 
although marriages de foQo may 
have been frequently celebrated 
there ; Rex v. NortbfieU, E.ziG. 3. 

659 to 661 

26. An efiate being devifed to trußees^ 
to be fold to pay debts, and to di- 
vide the furpltts, if any, between 
A, B. and C., A, has an equitahU 
interefl in the eflate, and by refiding 
on it forty days, gains a fettlement; 
Rex V. filwlinghami T. 21 G. 3. 

767 CO 770 



pays at die rate of 2/. in the pound I t 27. But a perfon, though folely en- 
for his fpecified rent, though nothing J titled to adminiftration, if the whole 

would not thereby have vefted in him 
for his own ufe, does not gain a fet- 
tlement by a refidence of 40 days on 
premifes held for a term of years de- 
terminable on lives; Rix v. North 
Curry, M, 22 G. 3, 770, n. [f 165] 

28. Residence on an efiate coming by 
devt/e, though under the value of 30/. 
gains a fettlement, a devife not being 
a purchafi within the meaning of 
9 Geo, I . f . 7. ; Rex v. Wi-velingißm, 
y. 21 G. 3. - 767 10770 

29. Refidence on fuch an efiate (No. 
28.) though the devifed interefl is 
only eqiätaile» difcharges a certificate. 

770, n. [1] 
t 5 E Y £. 



is written againft his name in the co- 
lumn of ** lums afTefTed,*' this is a 
fufficient rating and paying for the 
purpofe ' of gaining a fettlement ; 
Rex V. Corhamfton, H, 21 G. 3. 
621, 622 
18. If a man who is in/ol*uent, has con- 
veyed his efiate to trufieeSf for the 
payment of his debts, and after- 
wards, before the truil is performed, 
g^ls fraudulently into pojfeßon, he will 
not gain a fettlement by refiding 40 
days; Rex v. St, MichaePs, E. 21 
G. 3. - 630 to 632 

19. Perfons entitled to adminiftration or 
diiver, who refide on the e/late, with- 
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fSEVERANCE/» PUading. 

f Fide Noli Pro/equi, No. i. NoN- 
Fros, No. 6, 7, 8, 9. 



SHERIFF. 

1. If a bailiff on zß./a. againft the 

goods of j4- take thofe of 5. an ac- 

tion of tre/pa/s lies againft the (hcriff j 

AcJnvcrth V. Kempt ^ M, \g G, ^, 

Page 40 to 43 

f 2. The (herifT is anfwerable for the 
official adts of his under -ihcriiY, 43, 

n.[iij 

3. Service of a rule to return a wr/V on 
the IherifPs agent in town, is not good 
fervice; Ri;x v. Co/r/, 9". 20 G. 3. 

420 

4« By the true conJiruSioM of 20 G. 2. 
r. 37, a fhcriff is not liable to be 
called upon to return proce/s, unlefs 
within fix lunar months after the ex- 
piration of his oßce, and the day on 
which he goes out of office is to be 
reckoned part of the fix months ; 
Jiex V. Jdderly, Af. 21 G. 3. 463 to 

465 

t^ 5 . And the only way to call upon 
him (fo as to fuhjcdl him to an at- 
tachment) is by a rule of court ; Rex 
V. Jones, B. R. T. 27 G. 3. 46 J 

6. In an aftion againft the fherifF, for 
taking goods, without leaving the 
amount of a year's rent, the dtcla' 
ration need not ftate all the particu- 
lars of the demifc, but if it does, 
they niull be proved as laid; Briflonv 
V. H'ri^ht, E, 21 G. 3. 665 to 669 

J. A flu riif, or his oßcer, is not liable 
to an adtion, for arreßing a certifi- 
cated bankrupt, a peer, a difcharged 
infolvcnt debtor, or a pcrfon who 
took the benefit of 20 G. 3. c, 64. 
although the party is pri'vilegcd from 
arrefts ; Tar it on v. Fijher, J?. 21 G. 3. 
671 to 677 

8. /'7</<r Attachment, No. 4. Bail, 
No. 4, 5. Elegit. No. i, 2. 

t^* MlSRECITAL, No. 4. Un- 

uer-Sherifp. 



SHIP. 

1. What debts contrafted by the cap- 
tain (hall not be a lien upon the ihip. 
Vide Lien, No. i. 

2. A captain can only hypothecate the 
fhip in foreign ports. Page icj 

3. Vide Freight. 

SHI Y -Damage. 
Vidi Charter -Party, No. 2. 

SMUGG LING. 

Vide Admiralty, No. i, 2. CosT^ 
No. I. Damages, No. i. 

SOhYlT poß Diem. 

%. Whether the ^a offilvit poß diem 
can be pleaded to an adlion on an 
annuity bond, 5 20, 5 2 1 , 5 2 2, 5 26» 

fSPECIAL Memorandum. 
//V/BiLL, No. I, 4. 

fSPECIAL Verdis. 
f/Vif Murder, No. !• 

SPIRITUAL Court. 

1 . An adlion will not lie for a maliciout 
proßcution in the fpiritual court, with- 
out fhewing that the fuit there is at an 
end; Fißer v. Brißow, T. 19 G. 3. 

215. 

2. Vide Apparitor. Probate. 
Prqctor. Prohibition. Re- 
gister. 

STAMPS. 

1 . If the admißons of fcveral pcrfons 
to the freedom of a corpcraiien arc 
entered on one (Ump, the admiffion 
only of the firft is good. 217, 2\% 

2. So, if two or more defendants in 
different aclions are put into the fame 
affida<vit to hold to bail, it is not 
good, unlefs (perhaps) againft the 
fir ft named; (Jilby v. Uckyer, T, 
19 G. 3. - 2I7, 218 

13- ii« 
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f 3. So an aßiia*vit to hold the fame < 
defendant to bail in two anions, «u/z, 
dih and aßumpßt, is void as to both 
a^ons. Pagt 218, n. [f 64] 

STATUTE. 

I . AH flatutcs /• pari materia are to be 
cenßrutd as One law. 50 

f 2. DifFcrcncc between the words of 
2 G. 2. r. 22, & 32 G. 2. r. 28. (call- 
ed the Lords* Aci) as to the time 
when the 2/. & 4//. (called the 
groats) jare made payable to an in- 
Jol'vent debtor. 68, n. [t 33] 

f J. ^. Whether 23 H. 6. r. 9. (re- 
lative to flieriffs* bonds) is ;i puWic 
far pri'vaU zSi. 96, 97, & n. [12] 

1^ 4. That aä (No. 3.) determined to 
be a public a£l; Samuel v. Evans, 
B. R.T. 28 G. 3. 97, n. [12 r7] 

5. It is an offence at common law, to 
obilrud tl^e execution of a po-iver 
created by ftatiite and indiclahle, 
without concluding contra fonnamßa- 
mil RiX V. Smith» T. 20 G. 3. 

441 to 446 

6. But an imdiäment for an offence 
created by llatuce, mud conclude 
contra formam flat uti. 

Cy-j. Vide Private Statute, Pub- 
• Lie Statute. Oyer, No. 4. 
S. Table of the different 

STATUTES CITED AND OBSERVED 
UPON. 



Jn. 



Rfgn. 
9- 



Henry III. 



{Magn. Chart.) cap, 30. p. 

607, 608. 
{Marih.) cap, 1 4. p. I90, 

191. 



13- 



Edward 



I. 

2.) cap, 18. 



18. 



I. {fTeflm. 
p. 474. 
-^cap. 19. p. 545. 
-^cap. 30. p. 437, n. [i], 

795- 
fl. 2. {St. o/Winchefler) cap, 

I. p. 704, & n. [a] 
fl. I. {IVeßm, 3. or %/ä 

Empt.) 627, &n. [ij 





E D W A B. D III. 


An. Reg 


n. 


I. 


fl. 2. r«/. 2. p. 190. 


14. 


f.7/. 39. p. 30. 


28. 


cap. II. p. 704» & n. (a) 


3«. 


/. I. cap. U. p. 545- 




Richard II. 


2. 


/. I. cap, 5. p. 351, Arn. {ü 


6. 


cap, I, p. 795- ^ 


13. 


>?. I. tä/. 5. p. 01 ^t n. 


^5- 


ri»/. 3. p. 98> n. 615, n. 




Henry IV. 


2. 


cap. II. p. 615, n. 




Henry VI. 


23- 


cap. 9. p. 94 to 97. 


"~ 


cup. 15. p. 475, n. [i] 




Henry VII. 


3- 


f«/. 10. p. 561, n. [51,709 




n. 752, n. [2], 753, n, 


19. 


rfl/.20.p.752,n.[2],753,n 




Henry VIII. 


2Z. 


cap, 5. {St, tf Bridges an. 




Highways^ p. 189, Sc n 




(g), 190. 


t27- 


cap. 10. (St, of lJfis)y p 




774, & n. (a) 


32- 


cap. I. {St.üflVilU),p.\\ 




U n. (0 


— 


f«/. 28. p. 570, 573, 574. 


— 


cap, 30. p. 115. 


33- 


cap. 39. p. 415. 


47- 


cap. 9. (5/. againfl Ujury) 




§ 3» 5- P- 236. n. (s) 




§ 2. p. 739, 740. 


Pi 


ilLiP&MARY. 


I &2. 


cap. 7. p. 256. 


4&5. 


{Prlv. Aa) p. 401 to 406, 




Elizabeth. 


S- 


r«/.4. p. 5i8,§35,p. 519, 


"— 


cap. 9. § 12. p. 55610 561 




%. cap. 



A TahU of the Principal Matters. 



Elizabeth. 
Jk. Regn, 

S. cap, 5. p. 614, n. 

13. tap- 5- p. 87. 

— cap. 7. § 2. p. 716, Ti. [1] 

— cap, 8. (6V. againft Vfury)^ 

p. 236, n. (a), § 2. p 

739- § 3- P-74»- 

— cap. 10. p. 570, 573, & n, 

W» S74- 

— cap. 29. p. 537. 

14. r«/. II. § 19. p. 567. 

18. cap, 3. p. lOy n. § 2. p. 

662» & n. {a) 
^- r^jr^. II. p. 573, & n. (a), 

P- 574- 
27. cä/. 4. § 2. p. 716, n. [i] 

— cap, 5. p. 61. 

— cap, %, p. 351, 352. 

— cap. 13. p. 465, & n. (0> 

704, n, [a) 

31. r/i;*. S- § 5-P- 235» "• [»5] 

43. r^/. 2. p. 116 to 118, 302 to 

305, 346 to 350, 426, 

James I. 

I. cap, 15. p. 87. § 2. p. 296» 

tp. 84, n. [t 39]» ^o 

93. n- [t] 
3. cap, 7. p. 200, n. 

— cap, 8. p. 6. 

— t f/?/. 15« P- 244 to 246, 

245, n. [2], 264,11. (tf), 
n. {h) 
7. r^/. 5. p. 307, 308. 
21. cap, 17. [ßt, agaiußJJfury) 
§2. p. 741. 

— /Ä/. 19. % II. p. J 17 10320, 

+ 167, n. [tj, 320, n. 
[t«7] 

Charles I. 

3. cap, I. {Petition cf Rights) § 
6. p. 423, 5^ n. {h) 

C n A R L K S II. 

12. cap, I ^, (St, againß I Jury), 
§ 2. p. 741. 

— cap, 23. ^ 36. p. 552, n. {a) 

— i-rt/. 24.^33. P- 5+9^"553> 

549»"'(^).U5-P-4*2, 



Charles II. 
An, Reg ft. 

t § 33- P. 5S3» 0. 
[t 113]» 55>> n. [t] 
13./. I. cap, 5. § 2. p. 592, & 
n. (0 
13 & 14. cap. 12. § 2. p. 193. § 21. 

P- 34«^^ 350. 

15. caf, II. § I. p. 413. § 13. 

p. 412, 413, 414, 415, 
417. n. 

16. cap. 7. § 3. p. 742, n. [i], 

743- 
16 8c 17. cap, 3« p. 190. 

cap, 8. p. 61. §1. p. Ilörii. 

22^23. cap. 9. § 136; or/. 2. r<7/. 
5.^i49.p.78o, &n. (a) 

cap. 25. p. 29, 30, § 3. p. 

346. 
29. cap. 3. (5/. 5^ Frauds Se 
Perjuries) § 5. p.. 35, 38, 
& n. [t:^], 241 to 244, 
&n. [2], §6. p. 3.5, 244, 
Ö- [2], ^ 7. p. 25. 
31. f/7/. I. § 54. p. 423. 

William & Mary. 

1 . /ff 2 , cap. 2 , {Bill 0/ Rights) 

§ I. art. 5. p. 592, & n. 

2. Jcf, I. fÄ/. 5. § 2. p. 280, 

281. 

3. cap. II. § II. p. 333, &n. 

— cap, 14. p. 714. 

4. ffl/. I. % 6. p. 625, «:n. [i], 

626, & n. (^), § 13. p. 

625, & n. [2], § 34, p. 

626, Sc n. {c) 
f4&5. fa/. I. §6. p. 625, n. [i] 

— cap. 24, p. 189. 

5. cap, 20. p. 525. 

William III. 

7. r«/. 3. p. 591, n. [ij, §1. 
p. 591, n. [2] 

— cap. 32. §4. p. l89,&n. (./*) 
SScg, r<i/. II. p. 50. ^ 8. p. 52 1 9 

t §4. p. 108, n. [f 46J 

— cap. 30. p. 310, n. [i] 
Ö»9&io. cap, 17. §i.p.299, n. [u5"] 

13. <■<!/. 5. p. 4»S- § »7» *^- P- 
417, n. 

A N N E. 
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A R K K. 

An. Regn. 

1. ß. I. cap. I. § 8. p. 546, 
& n. (a) 

— ß. 2. cap, 3. p. 417, n. 

3 & 4. cap. 9. § 5. p. 299, n. [(dr] 

— ra/. 18. p. i88> 189. 

4. cap. 3. p. 190. 

4 & 5. cap. 16. § 5. p. 678, n. [2], 

709, n. [2], §9. p. 280, 
281» 282, 283, § 12. p. 
520,521, 522,523,524, 
§ 16. n. 486, n. (a), § 
17. p. 102, n. [ij, t \ 
10. p. 23, n. [t 10] 
'^ — cap. 17. p. 168, n. [tj 

5. cap. 14. p. 29, 30. 

6. cap. 37. p. 607. 

7. cap. 21. § II. p. 590, &n. 

(«) ^ 

8. ftf/. 9. % 6. p. 413. § 9. p. 

413. § 19. p. 413, 414. 
S 27. p. 413, 414, 41$. 

S. cap. 14. 4 I* P- 665 to 669. 

9. cap. II. §47. p. 552. 

t — cap. 14. § I. p. 741, 743, 
§2. p. 696,11. (^), n. (t) 

— cap. 20. p. 154, 156, 157. 

§8. p. 39710401. 

— cap. 21. §7. p. 413- 

— cap. 27. p. 607. 

12. /. I. ^fl/. 2. §37. p. 552. 

— y/. 2. ffl/. 16. \St. agcdnß 

23Ö> ^11* 74>* 743- 



George I. 

1. /. 2.f/i/. 5. § 6. p. 435, n- 
(fl), § 4, 6, 8. p. 699 
to 707, 702, n. [3], to 
704, n. 

3. cap. II. p. 29, 30. 

5. cap 13. p. 61. 

6. cap. 21. § 20, 21. p. 549, 

550, 552, § 22. p. 550, 

551, § 31. p. 609, & n. 
(«), t § 21. p. 553, n. 
[t 113]' 554» n- ItJ. 
555' n- [t]. §22. 553, 
«• [t n3], 554, n. [tJ 



G B O H C E X'. 

An. Regn. 

7. cap. 31. p. 164, 165, & n^* 
9. ^1,2. p. 670, & n. 
(^), t P- 167, n. [t]. 
i63, n. [t] 
f8. r«/. 18. % 16. p. 554,11. [t], 
9. cap, 7. p. 767 to 770. § 4- 
p. 117, n. (0, 331 to 
333. >8. p. 193, n. (y) 

— cap. 22 {Black A^), p. 704, 

n. (^) 
f 10. cap, 10. ^ 42. p. 553, n. 

[t "3% 554» »• tt]^ 

555' n- [t] 
t XI. cap. 30. § 16, 19. p. 553, 

n.[tii3]»to555,D. It]. 
§27. p. 555»«- [tji4] 
(Ö* 12. cap. 29. p. 330,. n. [CTJ 

— r«/. 29. p. 218, n. (i?), §2. 

p. 4Ö7» "• W 



G fe O R O E IL 

1. /. 2. fa/. 16. § 3. p. 551; 

552. 

2. ftf/. 23. § 23. p. 200, n. 

— cap, 24. p. 16. § 4. p. 426, 

n. («.) 

4. rö/. 28. p. 176. § 5. p. 627, 

628. §6. p. 568. 

5. ffl/. 27. p. 218, n. (i^) 

— cap, 30. p. 160 to 166, 228 

to 231. § 9. p. 46 to 49. 
§ II. p. 695, n. [3], to 
698, n. § 28. p. 408, S: 
n. (j), § 29. p. 408, & 
n. (r), 584,585, U»-P- 
257 to 260, 258, n. [i], 
t § 13. p. 676,0. (fl) 

6. c/i/. 3. p. 9. 

8. ffl/. 16. p. 704, n. {a) 

11. cap, 19. § 14. p. 246. f i8. 

p. 176,11. [17], 668, & 
n. (^), § 19. p. 280. § 
XI. p. 283, & n. {a) 

12. r«/. 13. §6. p. 200, n. 
17. cap, 34. § 2. p. 619, n. & n« 

(«) 

f 19. cap. 32. § 2. p. 166, D. 
[t 55]» 167,0. [t], 16«, 

n. It] 

— cap. 34. p. 107. 

19. cap» 
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19. caf, 37. p. 315, & n. (^), 

316» 468 to 472. 

20. cap, ij. \ 2. p. 463 to 465. 

21. cap. 3. p. 218^ D. (6) 

+ 23. cap. 2. §3. p-SS4'n. [|] 

— cap, II. ^ I. p. 194. 

— cap. 27. p. 38, Ä n. («), § 

I. p. 382, n. (a) 

— CÄ^ 30. p. 245, n. [2], & 

n. (a), i I. p. 246, n. 
[i],S 20. p. 264,0. (a), 
n. (^) 

— TÄ^. 33. p. 246, 247, 381, 

382. §i.p.382,&n. («), 

* 4- P- »64, Ä n. [i], 
381, n. [15], § 19. p. 
264, n. [i], 448, 449. 

t24. cap. 18. § I. p. 108, 6c n. 
(0, &n. [146] 
^ 25. ^ä/. 6. § 10. p. 38, n. [(Ö*] 

— fÄ/. 42. p. 381, Sc n. [16] 
26. cap. 33. <i I, 8. p. 659, 

661, n. [i] 

29. cap. 34. § 2. p. 619, n. 8c 

n.{6) 

30. cap, 2. p. 423. 

— cap, 19. ^75. p. 200, n. (^) 
32. r/?/. 28. (916^ Lcri/s* Aä), 

§ 13. p. 68 to 69W 

George III. 

4. r/7/. 2. § 32. p. 626» 5r n. 

(0 

^ ffl^. 3. § 22. p. 424, n. (a), 

* 33- P- 4*4» n- (0» * 
73. p. 425, n. {e) 

«— ri7/. 15. § 46. p. 108, 9c n. 

5. fÄ/. 14. §3, 4, 517, 518. 

— cap. 30. j 13. p. 676, & n. 

13. cap. 15. (W^^ juri/Mäiou 

Aa)y p. 213, n. [10] 

— rtf/. 78. S 45' 47- P- 4«^ 

& n. («), 422, & n. (a) 

14. rii/. 91. p. 441 to 446. 

16. cap. 5. p. 254, 255. S X, 

2. p.254, n. [i],255,n. 

— cap. 38. p. 97 to loi, 393. 

17. riz^. 18. p. 441 tt> 446» 
Vol. II. 



An. Regn. 

17. cap. 26. p. 484, n. [i] 
— cap. 46. p. 15 to 16. 

18. cap. 52. p. 100. ^ 12. p. 

472, & n. (a), § 14. p. 

472.§37>40»4i-P-670» 
&n. [i], &11. (a), 671, 
677, & n. (^) 

— cap. 60. p. 592, Sc n. (^), 

593; 

19. cap. 16. p. 423, &n. (a), 

i «6. p. 424, n. (fl), § 

3i.p.V4»n- W.i37» 
p. 424, n. (0. § 80. p. 
423. 
*- cap. 57. p. 401 to 406, 8c 
n. [i] 

— cap. 60. p. 401 to 406, 8c 



n.ri]- 
tp. 67. 



19. fÄ/. 67. p. 325, 8c n. (i), 
§ 2. p. 619, n. 8c n. (r)» 
t § 21. p. 648, 8c n» 
(«), ^ 44. p. 647. 

ZQ. cap. 12. § 26. p. 424, n» 

W»§3i- p. 4H'n- (^)* 
§37-P-4*4»n- (0.§7i- 
p. 486, 8c n. (r), ^7, 
p. 425, n. (r), §79- P* 
423, 6c n. (f) 

f — cap. 17. (/»öwyi's -<#<?) 227, 
n. [|-], Errata. 
-^ cap. 64. p. 671 to 677. 
21. cap. 53. p. 661, n. [i] 

t— cap. Sj, S 47. p. 554, m 
[t], 8c n. (r) 

t— M/. 64. p. 554, n. [f], 8c 
n. (^ 

t 22. cap. 25. § I, 2, 3, p. 650, n. 
IJ'26. ^«/.57.§38-P-93n. [«»] 



STOCK.- 

1 . An a^icn on the r^ will lie againft 
the Bank, 8cc. for refafing to /r^/r/l 

yir ftock ; Rex v. Tif BanA of Eng^ 

Und,M. 2lG\3. 52410526,528« 

n. [1], 529, u. 

2. Stock given by *vdil does not veil 
immediately in the legatee, but in 
the executor or adminijtrator in truß 
for him. - 525, 926 

Ff STORE:,, 
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STORES. 

The captain of 2ißif has not a //>» on 
the (hip for ftorcs and proviiions 
fiirniihed on Ids credit ; Wilkins v. 
Carmicbael, H, 19 G. 3. 

Page 101 to 105 

f SUBSCRIBING mtne/s. 

f ^/V/(f Acknowledgement, No. I, 
2. Evidence. 

t SUPPRESSIO Veri. 

t An aäion will lie for zfuppreßo <veri 
in a return as well as for an allegatio 
falß. . 158, 159 

SURETY. 

^/ViT Bankrupt, No. ?, 13, 14, I5> 
16, 17, 18. 

SURPLUSAGE. 
Ihlhnccs of what fhall be d^mcd fur" 

plufage. /W/ AdM INISTRATION^ 

No. 2. AllhgatIon, No. i. 
Judgment, No. 5. 

SURRENDER. 

I. A furrcnder executed by a loitnefs 
removes the objedtion of intet'efl al- 
though the furrenderee refufe to ac- 
cept it; GoodtitUw. Welford^ £.19 
C. 3. - 139 to 141 

3 . S urrender of copyhold. Vide Mort- 
gage, No. 15, 16. Will, No. 
34- 



TAX. 

TAXATION o/Coßs. 

Vide Agent, No. I. Attorney, 
No. 4, 5* 6. Costs, No. 10. 



TENANT. 

1. Tenants in ancient demejne are exempt 
from ferving on juries in the courts 
of common law. Page 190 

2. FideCvsroM, No. 4. Demand, 
No. I, 2, 3, 4. Distress, No. 
I, 2. Lease. FooK-Raie, No. 
14. Release, No. 2. 

TENDER. 
T/Vr t Bill, No. 5. Costs, No. u. 

"TENO R." 

The word *' tenor** binds the party to a 
literal recital, - 194 

1 TERM, 
f Fide Lease. 

TESTAMENT, TESTATOR. 
Fide Will. 

(0- TESTAMENTARY Paper. 
(Ö* Fide Feme Covert, No. 5. 

"TIL L.'* 

Inflance where the expreffion " till fuch 
a day," includes the day; Rex v, 
Sjderton, E, 17 G. 3. 441, n. [i] 

TILLAGE. 

Theßatute of tillage. Fide Limita- 
tion of Aäions, No. J. 

TIME. 

The time allowed in different cafes by 
ßaiute, conftruftion of law, or die 
rules of praäice. Fide Hue and 
Cry, Hundred, No. 2. Insu- 
rance, No. 40, 42, 43. Month. 
Plea Fleadcd. Sheriff, -No. 4. 



T I T L E y^r i^^ Orders. 



I . The form of one. 



142 

2. The 
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ft. Tlic nature thereof explained. 

Fng€ 142 to 148 

3. If the title is an appointment to be 
curate of the redlor's church— till 
ether wife provided of fome ecde» 

fiaflical preferrtient, or, for fault by 
him committed, lawfully removed— 
Che party cannot be removed, with- 
out caufe, while the grantor remains 
redlor of that parilh ; Manyn v. 
Hindi B, R, E, 16 G. 3. 143 to 147 

4. And he may brine ajj'umpfit agamll 
the reftor for the (alary ; Martyn v. 
Hiud, B, R. E. 16 G, 3. 143 to 

^. But, if the rcftor is, bona ßdts pre- 
ferred to another living, the obliga- 
tion ceafcs; Martyn v. Hind, £, 19 
G, 3. X42 to 148 

6. A reader Jhip is not cccleßaßical ^vt- 
ferment within the meaning of iuch 
a title (No. 3.) Martyn v. Hind, E, 
19 G. .3. 142 to 148 

TOLLS. 

I. Tolls are rateable to the poor. 305, 

& h. [2] 

15» 2. A general indebitatus a[fu?npfit 

will lie for tolls. 728, n. [tj^] 

TOTAL Loß. 

#7^^ Insurance, No. io> 12, 50, 
5»> 53- 

TOWER Hamleti. 

The xourt of the Toiv^r Hamlets, Vide 
Court, No. 6. 

t T R A D E R. 
f Vide Bankrupt. 

T R A N S F E R. 
Fide Stock, No. i. 

t T i A N S C R I P T. 

f Only a tmnfcript of the record \% re- 
mo\ed into Cam, Zcacc. on a writ of 
error from i?. /?. 352* n. [3] 



TR AVER SE. 

Though, in general, a traverfc ought 
to ecftclude with a 'verißcation, yet, 
when it denies the whole fubdance of 
the plea, the proper conclufion is to 
^t country, ^^^95» **• [*o], 

96, n. 429, n. [i] 

TREASON. 

i; A party indited for high trcafon is 
entitled to a copy of the indidment, 
and lills of the luitneßles for the Crow», 
and of the jurymen who aVe to be re- 
turned on the panel, ten days before 
his arraignment ; Rex v. Lord George 
Gurdofj, //. 21 G. 3» 590, 591, 
&n.[i], [2] 

2. It is high tteafon to attempt by inti- 
midation and violence to compel the 
repeal of a law ; Rex v. Lord Georgt 
Gordon, i/. 2i G. 3. 590 to 592 

3. The method of procedure on a trial 
at bar for high treafon ; Rex v. Lord 
George Gordon, //. 21 G. 3. 59*^» 

59» 

T R E S P A S 6 T/ ^ Artnis. 

1. Trefpafs will lie againft iheßer/J'if 
his oßcer take the goods of A. on a 
ß,/a. againfl thofc of B.; Ack^worth 

V. Kempe, M. 19 G. 3. 40 to 43 

2. Bankruptcy is not a bar to trefpai's 
for me/ne profits ; Goodtitie v. North, 
H. 21 G. 3. - 584, 585 

3. Trefpafs will not lie for an impriion- 
ment which was merely in conse- 
quence of the capture of a ßip as 
prize, although the fhip ihall have 
been acquitted ; Le Caux v. Eden, If, 
21 G. 3. 594 to 613 

4. ^i. If it will lie for unneccfTary 
perfonal feverity by the captor, 

599» ^01 

5. The defendant may avail himfelf of 
the defence of capture as prize on iJjc 
plea of the general ijfue ; Le Caux v. 
Etlen, //. 21 G. 3. 594 to 613 

6. Trefpafs will not lie againd ihv 
ßeriff or his officer for arreßing a ar- 
tißcütcd bankrupt, a pt:r, a difchargeJ 

F f 2 ift/iit\''i.'. 
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ißt/olventi He. Tarifen v. Fißfr, E, 
tl G\ 3. Page 671x0677 

7. Inftanccs where ä man maLyjußt/y 
going on another's land. 7^7 

8. Hde Costs, No. 2, 19. Non- 
Fr94, No. 9. Pleading» No. lo. 

TRIAL. 

'1. When the caufe has been fufpended, 
after ijiu jdned, for above a year, 
the defendant is entitled to a term's 
noticiofxnaX. - 71 

2. iiUt, not if he himfelf has ftopp^ 
the jIaintifF by an injunäion ; Hayley 
V. AiJtff H. 19 G. 3. 71» 7* 

3. The (ame exception to the rule holds 
in the court Of Common Pkas, 72, 

4. Inftrtor courts cannot grant a new; 
trial. - 380: 

5. If a party refufe to confent to the 
examination of a <witne/s to an effen- 
tial fadk by commillion, when his 
prefence cannot be colnpelled, or to 
admit the fa6l, the court will aflifl 
the other party, by putting off the 
trial; Furlj v. Ne<wnham, T. 20 
G. 3. . 419, 420 

6. The grounds for granting a trial at; 
iar. . 437, 438 

7. The court may lay the party apply- 
ing for a trial at bar under the terms 
of paying bar cofls^ and receiving 
only Niß Prius cofts; Holmes v. 
Brown, T. 20 G, t, 437, 438 

8. Where a new trial has been granted, 
and nothing faid in the rule about the 
cofis of the firil, although the fecond 
'verMSi is for the fame party as the 
firll, he fhall not have the cofis of 
the firft trial ; Ma/on v. SJturray, T. 
20 G. 3. - 438 

9. A^iV/^r Practice, No. 4, 5. 

TROVER. 

1 . If a horfe is given in exchange for 
another, which is warranted found, 
and proves unfound, trover will not 
lie for the horfe given in exchange 9 
Power v. Wells, B. R. E. 18 G. 3. 

24, & n. [8] 

2. A demand againft a bankruft cannot 

13 



htjet off, in an aftion of trover by hii 
sfliffnees, for a converiion fubiequent 
to the bankruptcy ; WMins v. Car^ 
mscbottU ti. 19 G. 3. Page 101 to 105 
t 3« But a demand in trover, when for 
a liquidated amount, may be proved 
vnder a commiflion of hmmkrmftcy. 
Page 168, n. [fj 

TRUST, TRUSTEE. 

f I. A bare truftee is a eomfetius w/>- 
ne/s to prove the execution of the 
- deed to himfelf. 141, n. [ f 5 1 ] 

2. FUe EjicTMiNT, No. 3, 4. 
£(ruiTABLE Eßate. Insolvent 
Deitor, No. 5. Stock« No. 2t 
Will, No. 33. 



U. 

UNDER-LEASE, UNDER* 
TENANT. 

^/DÄ Covenant, N0.4. LeasIj 
No. 5, 8, 9, 10, II, 14. 

tUNDER. SHERIFF. 

t I. Service of a rule on the under- 
fheriff^s agent in town is not good 
fervice ; Rex v. Coles, T. 20 G. 3, 

420 

t 2. But fer\'ice at the offices of the 
agents for the under-iheriffs of I«»- 
den. Middle/ex, and Surry, is, be« 
caufe they are confidered as the of- 
fices of the under-lheriffs. 420 

t 3. f^ide Sheriff. 

UND ER-WR ITER. 

f^ide Insurance. 

UNIVERSITY. 
nde Oxford. 

tUS AGE. 

t* Inftances where ufage may be given 

in 



A Table of the Principal Matters, 

hivtdtMC$. fage 510 to 513, 515, 
654* n- [tj 



USE. 

I. A declaration of ufes not in writing 
will rthut the n/ultinf ufe to the 
€omtfop of a Jhu. in favour of the 
(onifee. - 26 

^. Ufes and trufli were originally the 
<ame. - - 774 

3. r/#*FiNB, No. I, 2. 

f 4. The Statutes of nfes. T/V^ the 
Table of Statines after title St a- 

^VTB. 

U S £ 4»^ Occupation' 
jpi^ Court, No. 4. 



I 



USURY. 

If there is an agreement to pay 
legal interefl, znd sl premium is paid 
down» over and above the intereft, 
the agreement is ufurioos and i;ö/V; 
Fijber v. Bea/ley, T. 19 G. 3. 

23510237 

. Butthe^/i«Äy under 12 Ann.fi, 2. 

f. ]6. is not incurred, if the premium 

itfelf does not exceed legal interefl, 

nor till more than legal intered is 

^jOually received J Fißer v. Beafley, 

r. 19 G. 3. 235 to 237 

. Therefore, an aftion may be brought ' 

for t\\tpeualfy, thqugh more than a 

x(ar has elapfed fince^the payment of 

"the premium, if it is not a year fince 

what has been paid exceeded legal 

intere/i; Fijher V. Beafiey, 7'. 19 G. 3. 

235 to 237 

When, upon a negotiation for a loan 

of money, the lender fays, he cannot 

advance the money, but will furnilh 

goods, which the other takes and 

iells, if üic/eatrity given is for a fum 

of money made payable at a future 

day, greatly exceeding the value of 

the g«)ds and c per cent, inte,i/}y this 

is an ufurious loan, and the Iccurity 

und contrast are both uoiä\ Lcnve v. 

U'aller, ?'. 21 G. 3. 736 to 744 

\ 5 . Equity will aflift the borrower on 

an ufurious contrad, to retain all but 

the legal intercft. 69:-, 11. 



t 6. Or to recover back what has beea 
paid on fuch a contradl (No. 5.), 
above the principal and leeal in- 
tereft. - Page 698, n. 

t 7. For which alfo (No. 5.)» an äc - 
tion will lie. - 697, n. 

c:^ 8. And if a party pawn goods on an 
ufurious loan, he cannot recover back 
the goods in trover, unlefs he has 
firil tendered the money reaDy ad«, 
vanced, and legal intereft; Fittcroy 

. v. GiüiUim» B. R. E. 26 G. 3. 

698, n. [ö»] 

9. A hill 9f exchange given upon an 
ufurious contraä is moid in the handa 
of an ind^rfee^ though for *valuahle 
cQn/iderationt and without notice i 
Lowe V. IVaJler, T. 21 G. 3, 

736 to 744 

(^ 10. It IS not ufury for a country. 
hanker in difcounting bills to take« 
over and above the 5 per cent, dif- 
count» a commiffion, agreeable to 
the ufage, on the amount of tho 
bill; Benfon v. Forty» B. R. M. 
21 G. 3. 236, n. [O*] 

II. Fide (O Am E NOME KT, No. 9. 
Pleading, No. 12. 

+ 12. Statutes of Ufury. Fide the Ta- 
ble of Statutes after title Statute. 



V. 

VALUABLE Conßderation. 

ylDE Bill tf Exchange» No. 5, 
7, 12, 15, 16, 17. Considera- 
tion. Decree, No. 1. Ec^i- 
TY, No. i; Gaming, No. 3. 
Judgment, No. 7. Power, 
No. 4. 

VARIANCE. 

I . Where a word is nus-recited ZfA mu- 
tilated, in an indißment» and the 
party has bound himfelf to a literal 
recital, it is fatal, if the mutilated 
word ib itfelf a word, though it do 
not make fcnfc with the context ; but 
not it it is not a word ^ Rex v. Buch'^ 
M, 15 G. 3. 194, n. [25] 

f f 3 2. \ct 
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2. Yet ** Aujh'tnha^^ in the name of the 
$t,utb Sea company, inllcad of Außra- 
lia, has been held to be fatal in an 
aäioH. Page 194, n. [25] 

3. In an aPAon founded on Tifiatuteof 
Ph. and Mar, it is a fatal millake in 
the defcription, to declare upon it as 
of the fame year of both ; Rann v. 
Green, B. R, M. 17 G. 3. 40Z 

4. In an a£Hon again il the ßertff' for 
not leaving a year's renf, if the de- 
mifc is particularly fet forth, and not 
frwjed as laid, it is fatal ; Brijlonu v. 
Wright y E. 21 G. 3. 665 to 669 

5. A promife being declared ovi to deli- 
ver — ** good merchandia^able wheat" 
•—and the e-vidence being of a promife 
to deliver—** good fecond fort of 
wheat"— the variance is fatal. 666 

6. Upon an ifluc— «' Whether A. de- 
• 'vi/ed to B» and his heirs*'— it is a 

fatal variance if the evidence is of a 
devife — •* to C for years, remainder 
to B, in fee." - 666 

7. In debt for rxnt^ the declaration being 
on a demife " for 15/. rent," under 
a ffwer •* to make lea/es for 21 
years," and the e^vidence being of a 
demife for ** 15/. rent, and three 
fowls," under a power •* to make 
leafes for 2 1 years in poflcflion, and 
not in rei'crßcjtj rendering the an- 
cient rent, and not difpunifhable of 
walle," the variance is fatal. 666 

8. In an adlion by a landlord 2i^'JAVi'^ his 
icnunf, for ncgligi-nrly keeping his 
li;e, if the dcLlarntiqn is of a demife 
for a term of years, and the evi- 
dence of a h'iij'e from year to year, it 
is fatal. 668 

9. So, in an ad\ion on 1 1 Gee 2. c. 19. 
§ 18. for double rent, if the plaintiff 
usciar-e on a demife for three years, 
and prove a leal'e from year to year; 
Shuic V. Htrrjey, £, 19 G. 3. 

665*, Sc n. (c) 

JO. What introductory words bind the 

party to a literal rccitaU Vide Rä- 

CITAL, No. 1, 2. MiSREClTAL. 

V E N I R E //t- mi'o. 

I« A 'venire de no^vo may be granted 
when there is a general 'verdi^l for 
entire damages^ and there >vas #a//- 



dence on all the counts, and (ovckt oF 
them are bad in law. Page 377, 378 

2. A court of error may grant a *venirc 

de novo; Grant v. jffiJe, 7*. ai G. 3. 

-jzz'to 731 

t$*3. But there is no inflance of a 
euirt of error granting a «venire de 
novo to an inferior court ; Trevor v. 
Wall, B. R. E. 26 G. 3. 732, n 

[t 157 «^J 

Ö"4. The court of ^. Ä. ixsiU grant a 

njinire de novo to the great JeJJions in 

^ «/pj ; Davies v. Pierce, B. R. A/. 

28 G. 3. 73a, n. [t I57<?^1 



VENUE. 
Fide Wales, Na, 4, 



VERDICT. 

f I . On an information, under a private 
ßßtute, a mi/recital of the commence- 
ment of t\ic parliament is fatal, after 
verdidl, on the //r« of not guilty. 

,97» «•[t40 

2. It IS a general r«i>, that the court 
will not fet afide a vcrdidt in an ac^ 
tion for a perfonal injury, on account 
of the fmallnefs of the daiaages; 
Mnuricet v. Brecknock, M. 21 G. 3. 

509, 510 

3 . Unlefs the fmallnefs of the damages 
arofc from a miflake in point of law» 

510, n. [2] 

4. A verdi^ cures ambiguity, or an 
imperfea ftate of the plaintiÄ^s title, 
but not an omiffion of what is the 
gill of the aäion. d^^ 

o's- After verdia nothing is to be 
pre/umed, but what is either cxprcf&ly 
Itated in the declaration, or neceifa- 
rily implied from thofc fadts which 
are Hated ; Spiers v. Parker, B. R, H, 
26 G. 3. ^ 6S2, n. [13.] 

6. If there is a general verdi^, and 
entire damages, on a declaration con- 
taining fome counts bad in law, it \$ 
error, and not cured by vcrdidl. 

7. l£ there is a general verdift of 
" guilty" on an indiament, it is fuf- 
ficicnt if one of the counts is good. 

750 
8. fide 
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S. Vidt Murder, No. i. Prac- 
tice, No. 4, 5. Trial, No. 8. 
Venire de nstjc, , 

VERIFICATION. 

1 . A verification is the proper cenclu- 
fion of the replication ^ a plea to a 
fcire facias aeainft bail--** that the 

principal died before the return of 
any ca, y&."— when the replication 
mentions a particular ca, fa, and al- 
leges that he was alive at the return 
thereof; Chandler v. Roberts, H. 19 
G. 3. - Page 58 to 61 

2. A verification is the necefiary con- 
chtfiont whenever new matter is in- 
troduced. - ^ 60 

3. It is a bad conclußon (if fpecially de- 
murred to) to a plea of rXi^flatute of 
23 Hen, 6. c, 9. ; Boyse v. Whitakery 
H, 19 G. 3. 94^097 

4. /^7^< Pleading, No. 13, 14. 

V I L L E N A G E. 
Fide Copyhold, No. 4. 

VIRTUAL or implied Aas or Words, 

Vide Bill of Exchange, No. 9. In- 
tendment. Mortgage, No. 9. 

VOID. 

Inftances of things void in law. Vide 
Agreement, No. 4, 7. Bank- 
rupt, No. 24, 26, 30. Bastard, 
No. 4. Bill 0/ Exchange, No. 5, 

12. Conviction, No. i, c, o. 
Custom, No. 6. Decree, No. i. 
Fine,No.3. Gaming. Indict- 
ment, No. 1, 7. Insurance, 
No. 16, 29, 51. Judgment, No. 
6. Lease, No. 1, 3, 4, 5, 6, 9, 
15. Marriage, No. 3. Modus, 
No. I. Mutiny Acf, No. i. 
Overseer, No. i. Power, No. 
9. Usury, No. i, 4. Will, 
No. 28. 

VOYAGE. 

/'/Vf Insurance, No. 6, 7, 10, 12, 

13, 16, 17, 21, 22, 23, 24, 25,26, 
46, 47- Agreement, No. 5. 



W. 

WAGES. 

1. A Captain of ^ /»/^ has no lien on 

the fhip for his wages; Wilkint 
V. Carmichaelf H. 19 G. 3. 

Page loi to 105 

2. When two fervices, under different 
hirings, amount together to a year, 
if they are uninterrupted, an increafe 
of wages for the fccond fervice does 
not prevent the fervant from gaining 
a fettlement ; Rex v. Upder-Barronv, 
H, 20 G. 3. 309 to 311 

3. No wages are due to a failor, unlcfs 
the freight is earned ; Ahernethy v. 
LandaU, M. 21 G. 3. 539 to 54a 

4. T/Vf Agreement, No. 5. 

WAIVER. 

IÖ* I • If a party appear on the execor 
tion of a ivrit of enqtary, he (hall not 
afterwards objed that the place was 
not within the county; Bullock v. 
Barrow, B. R. E. 27 G. 3. 

797> n- [Ö-J 
2. ^/V^ Annuity, No. 3, 5. 

WALES. 

1 . The ground of tl judgment in one of 
the courts of Gi-eat Heßens, may be 
queftioned in an aSIion upon the judg^ 
ment. - ^ ^ ^ 

2. The writ of latitat runs into f Vales; 
Penry v. 7(>'/r/, 7*. 19 G. 3. 21 3, Z,%// 
v. Jones, B, R, 7. 9 G. 3. 21 j, n. 

[10] 

3. Civil proceedings cannot be re- 
moved by certiorari from the courtf 
o^ Great Se/7ions,vnthouifpecial caife; 
Williams \\ Thomas, B, R. E, 2Z G. 3 . 

751, n. [2] 

4. ^t. WTiether the 'vemce can be 
changed from an EngUJh to a Weljh 
county. 262, 263, & n. [l^ 

t263, n. [t73J 
0* 5. The court of B, R, will award a 
'venire de no-vo to the Great Seßons in 
Wales ; D.i'vis v. Pierce^ B R. 21/. 
28 G. 3. ^32. n.[+ 157^1 

F f 4 +6. Wclfli 
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4- 6. Wclfti Jurifdiaion A61. Vidi the 
Table of Statutes after title Sta- 
tute. 

WAPENTAKE. 

A lord of a wapentake cannot grant a 
älefutatiM to kill fame ; the Earl of 
Jil^Mty V. Fattißn, M. 19 G. 3. 

Page 28 to 30 

tWA R. 

f Vtdß Alien Entm^. Insurance, 
No. 14, 15, 41, 50, 51. 

WARRANTe^ Jttemej. 

Viii Amendment» No. 1, 2» 3. 
Attorney, No. 3. Practice, 
No- 6. 

WARRANT of a Magißrate. 
Tide ?EAQE'OJUer. FooK-JUte, No. 



H- 



WARRANTY. 



Fidt Assumpsit, No. 2, 3. In- 
surance, No. I, 2, 3, 4, 8, 9, 32, 

33' 34. 35» 36, 4«' 43' 46* 47» S^» 
51. Trover, No. i. 

WAY. 

1. The owner of a private way is 
bound to repair it ; Tajlcr v. PfJbite- 
headt T, 21 G. 3. 745 to 749 

2. And if it is over-ßowed by an ad- 
joining river, he cannot /j^^ going 
upon the contiguous lancl ; Taylor v. 
HTjitebead, 7*. 21 G. 3, 745 to 749 

3. FideHiGHViKY^ 

W A Y -going Crop. 
Fide Custom, No. 4. 

WESTMINSTER. 

I . The court ofcon/cience for Weßminßer, 

/^/Jp Attorney, No. 17. 
t 2. The Statute of Weßm. 2. Fide 



the Table 
Statute. 
t 3. The Statute of ^^^^ 3- (^!P^ 
Emptores) Fide the TAmi.E of Su^ 
tutet after title Statuts. 



WILL. 

I. An impliid rpveatim of m wül wxf 
be rebutted by /«yW avidau§i Brmif 
V. Cirto/, M» 19 G. 5. Pt^ 31 to 

4^ 
a. Awillrevokedbyüii^VitfMvmaybe 
repubUßeedt by reference to k in an 
indrumeat attefted accordiiiff to th€ 
ßatute rf frauds, 29 der. a. r. 3. 
Brady v. Cn^i//, JIf. 19 G. 3. 

31 to 40 

3. Marriage, and the birtb of a MU, 

amoont to a revecativm of a will, if 

it is of all the teßat§r*% land. 39 

4 Marriage alone is a revcaum of a 

will of land by a woman. 35 

5. Land nay pafa by the word «« /#- 
g^** - 40 

6. If a will is m two parte, arnf ciio 
/$^ö/«r dellroys the one inhisowa 
cußody, that if a rfvcatien. 40 

7. A will r<fwif^ by a fabfequent will, 
but not cancelled, is rc-e(UUifhed by- 
cancelling the fubfe^aent wiH. xo 

8. A republication requires the fame to- 
lemnities as the original publication 

3^ 

9. Inftance of a prior de<vife operating 

as a condition precedent ; Doe v. Sbip^ 
phardy H. 19 G. 3. 75 to 79 

10. Inftance where a prior 4^//^ does 
not operate as a condition precedent ; 
Bradford v. Foley, H. 19 G. 3. 

63 to 66 

11. If a teßatar, having one child, and 
fuppofmg his wife enfeiut, devi/ehis 
eiiate, in moieties, between the chil- 
dren (if the unborn child fhould be a 
daughter) and the wife, with fuf vi- 
vancy between the children as to 
their moiety, and tbat moiety over to 
the wife if both children ihould die 
before 21» without mentioning the 
event of the wife not having a child, 
the wife, though not enfeint^ fhalt 
take the whole on the death of the 

j only child before tliat age ; StatLam 

V. BeJI, 
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y, BMt B. R. E. 14 G. 3. Pare 66, 
& n. [4], 67, n. 
12. If a ußatw is in a ftate of inlenii- 
bilit)r when his will is attefled» it is 
not executed within the meaning of 
the ßatute of frauds t 29 Cetr. z, c, 3. 
although he be corporeally prefent 1 
Xi^hi V. Price, M. 20 G. 3. 241 to 

«44 
93. It is fuffident if the uftrnwr was in 

a iituation where he miifit have feen 

the 'witnejfes fign. « 242 

1^ 14. TheJeaiiHi of a will is a^jp- 
iW within the meaning of thtßatute 
of frauds ; I«» v. Zi^, B. R. M. i 
^. W Af. . 242, [h t^] 

r^ 15. It is not necelTary that the tef 
tator (hould fign in prefence of the 
njuitnejffes^MYkt acknowledge his hand- 
writing to them all. 244, n. [c^] 

|$> 16. And fuch acknowledgment may 
be to each at different times. 244, 

1^ 17. So a revocation is ^ood, if the 
teftator acknowledge his fignature, 
though he do not iign in the prefence 
of the 'Uiitneffes. 244, n. [t^] 

18. Inaccuracies in that part of the 
ßatuü of frauds which relates to 
wills. - 244, n. [2] 

I ^. I f an eftate is devifed to the teßator*s 

• ion for life, and after his death» to 
the fon's children, and their heirs» and 
|n cafe the fon die without üTue» then 
•to the teftator's two daughters then 
i» eje, and their heirs, the eflate to 
the? children of the fon, and that to 
the daugnters, are both contingent 
remainders in fee ; Geodrigbt v. Dun^ 
ham, M. 20 G, 3. 264 to 268 

20. In a dMß to the teßator*s fon, 
and» if the teftator's three daughters 
over-live the fort ind his heirs, then 
to them, the «words " his heirs," 
mean heirs of the body, becaufe the 
daughter« could hever over-live the 
collateral hor» of the fon, combg 
mder that defcription themfelves. 

» . ^ . 266, 267 

91. Under a devifi to /f. when he fhall 
be 21 years of age of the fee-fimple 
and inheritance of S, to him and his 
child or children for ever, but, if he 
die before that time, then the fee- 
i?mple and inheritance to B: for 
ever (there being no child of A. in 



effe). A, takes an eftate-taD; Davie 
v. Stevens, H. 20 G. 3. 

Page^zx to 324 

ZZ, If there is a de*vife to A. and the 
heirs of his body, and, for want of 
fuch iffue, to B, and A> die before 
the teßator, leaving iffue who furvivt 
the teftator, fuch ifltie (hall take no* 
thing, and the limitation to B. fhall 
veft as an immediate eßate, on the 
tefbitor's death ; Hodgfon v. Amhrofi^ 
£. 20 G. 3. 337 to 345 

23. And this, although A. was the 
tefiator*s heir at law; Warner v. 
irhiu, B. R. M. zz G. 3. 344» n. 

Ji4l» 345» "• 
c, remamder 
to trnßees to fupport contingent iy- 
mainders during j/.'s life, aM, fi-om 
and after his deceafe, then to the 
heirs of his body, A. takes an eßate 
for life, with a vefted remainder to 
himfelf in tail> the words ** heirs of 
the body," being words of limita^ 
tion ; * Hodgfon v. Amhrofe, E. 20 G. 3 . 
337 to 345, & n. [5] 

25. A devife of all the teftator's real 
eftate in A, toB, during life, and, at 
B,*s death, to the children of j9. with 
remainder over, gives either an 
eftatetail to B. or an eflate for life 
to B. with remainder in tail to B.*i 
children; Hodges v, Middkton, T. 
20 G. 3. 431 to 435 

26. An eftate to A. for lift by a deul 
and a limitation of the fame eftate to 
the heirs of the body of A. by a will 
(though the eflate by the deed was 
voluntary, and moved from the tcf- 
tator, and is recited in the will), do 
not unite fo as to give A, an eftate- 
tail, but the heirs of his body take a 
contingent eftate by purchafe ; Doe v. 
Fonnereau, M. 21 G. %^ 487 to 509 

27. A de*vife of a real eftate to A. after 
a ^;ood executory devife thereof to the 
heirs-male of the body of B. and 
limited on default of fuch ifTue, is a 
^tx)d executory devifi, veflin? either 

* in poffeffion on the death of S. with« 
out leaving iffue, or as a remainder 
on his death leaving iffue; Doe v« 
fonnereau, M. 2 1 G. 3. 

487 to 509 

28. A deviß after failure of the iffue 
I or heirs of A. without any previous 

UmitatioM 
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limitatkn to fuch liTae or heirs» is 
'void in its creation. 

Page 506, n. 507, n. 

29. If after a preceding limitation to 
fach ilfue or heirs, it is not void, 

5069 n. 

30. A devi/d of pir/hnal e/Iate to (or 
conveyance in truß for) one and the 
heirs of his body veils the whole in- 
tereilin him. 506, n. 

31. The will of z, feme covert, autho- 
rized by a pr-tvcr in her marriage 

/ettUmcnt, cannot be given in tvi- 

deuce to ihcw a title to perjonal eflate, 

till It i& proved in the ecclejlaflical 

court; Stone v. Forßth, T, 21 G 3. 

707 to 709 

1^ 32. And the regular courfe, in that 

court, is, not to give probate of the 

will, but adminifiration, with the will, 

as a teilamentary paper, annexed. 

709, n. [t I sots'] 

33. A change merely of the Ugalejiate 
from one ^trujlee to another is not a 
relocation ot the will of ciftui que 
irufli Doe v. Pott, 21 G. 3. 710 to 
722 ; IP'atts v. Fullarton» Cane» T. 
14 G. 3. 718, 719 

34. A teßator having dcvifed all the re- 
iiduc of his eilate, of <what naturcy 
kinder quality wkatfoever, and having 
afterwards purchafed, and been ad- 
mitted to, a copyhold eßate, and \i:3L\- 
ingfurrendtred it " to fuch ufes as he 
•* mould, by his lull will in writing, 
^' limit and appoint,** and having 
then made a codicil to his will, at- 
tefled by three witneffes, reciting the 
having made his will and altering 
fome of the legacies therein, and 
then ratifying and confirming all and 
ewtry the gifts, devifes, andbequefts, 
contained in his faid will not thereby 
altered, the copyhold eftate pafles, 
the codicil operating as a republican 
iion, and bringing the will to the date 
of the codicil ; Doe v. Davie, B, R. 
M. 15 G. 3. 716, &n. [2], 717? n. 

1:^35. But crpy/jo/d lands purchafed 
alter making a will do not pafs bj^ 

. fuch will ; Sprif^ v. Biles, B. R. AL 
24. G. 3. I Term Rep, 435. 

36, By iidcvi/e—'* to J, and B. for 
•• their lives and the life of the fur- 
" vivor, but, in cafe B, (hould marry 
II 



" and have iffuc, then after tbe 
*' death of J. to B. and her heirs, 
" but if B. (hould die unmarried 
** and without iffue^ then to uf . and 
" her heirs'*—-//, and B. take a 
joint eftate for life, with contingeMt re- 
mainders in fee to each ; GoodtitU v. 
BilUngton, r. 21 G. 3. 

^^J-^. 753 to 75^ 
37* In dances where words in a will fuf« 

ficient to pafs a fee-üxnple, are re- 
ftrained by fubfequcnt words, to mean 
an ellatc-tail. 266, 267, 757. 

38. By this devife, v/«. — •* I give and 
'* dtmiß to A, her heirs and ailigns 
«' for ever, all my lands at B, and I 
*' give and bequeath to A. aforefaid,. 
*' all my lands at C." — A. only 
takes an eßate tor life in the lands ac 
C. and the reversion (hall defcend, 
although the will begin with thefe 
introdudlory words—'* For thofe 
** worldly goods and eftates where - 
'< with it hath pleafed God to blefs 
" me,'*— and contain a legacy of u. 
to the heir at law; Right v. SUe^ 
botham, T. 21 G. 3. 

759 to 764 

39. So, though a will begins with like 
introduftory words (No. 32.), and 
then the teßator gives all his freehold 
tenement lying in G. to A. B. and C, 
" to tbcmmyJißer*sfons,^^ and then, 
among fcvcral pecuniary legacies, 
leaves xos, to his heir at law. A, B. 
and C. take only for life^ and the re- 
verfion defcends; Denn v. Gaßdn, 
B.R.ALiSG. 3. 760, 761 

40. So, where there arc fimüar intro- 
du«^ory words (No. 32.), and the 
teßator gives his houfc to a younger 
fon 4S. and after the death of 5. to 
A. and B, fons of S. and a legacy 
of I/, to the hufband of his heir at 
law. A, and B. only take for life, 
and the reverfion defcends; Right v. 
Rn/cI, Scacc. //. I G. 3. 761 

41. 60, if, after a fimilar introduftjon 
(No. 32.)» ^^c teßator gives all his 
real citatc to his wife^cr life, and 
to his fon /*. aftey his wife's death 
all his land at IV^ and , among fevcrai 
I'^gacics, 5/. each to all his grand- 
children, among whom were his heir 
at law, P, Ihall only take the land at 

^/; for 
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/F. for life, and the reverfion fhall 
defcend. PagejSi, 762, & n. [i] 
CO42. Yet fuch introdudlory words 
are material in the confh-uAion of a 
will ; Maundy v. Maundy, B. R.T, 
8 G. 2. 760, n. [(Ö"] 

43. By a 4cvire of—*' all the right, 
title, and interefl which I now have, 
and all the term and terms of years 
which I now have or may have in my 
power to difpofe of, after my death, 
in whatever I hold by leafe from Sir 
y. F. and aljo th: boufe called the 
Bell ta^uern** — the fee-fimple in the 
houfe called the Bell tavern paiTes. 

762, 763 

44. " An my eflate" or " all my in- 
tereft" are tantamount to an exprefs 
devife in fee. - 763 

45 . But a de'vi/e of ** all my lands at 
J,^* only paffes an eflate for life, 

434' 763 
i).6. Vide Stock, No. 2. 

+ W I L L S (the Statute of) 

'\ Vide the Table of Statutes after 
title Statute. 

t WINCHESTER (the Statute of) 

•f Vide the Table of Statutes after 
title Statut p. 



WITNESS. 

1 . The further recompence given by 5 EU 
c. 9. § 12. againll a witnefs, for non- 
attendance, muft be affeffed by the 
court out of which the proccfs iffues, 
not by theywry, nor the judge at 
Niß Frius } Pcarfcn v. llcs^ H. z\ 
^.3. Page ^^6 to 561 

2. 2)^2/ willlie onfuchafl'effment. 561 

3. A witnefs who wilfully abfents him- 
felf may be attached for the contetnpt, 

561 

4. Or an a^ion on the cafe will lio 
againll him* - 561 

5. /^/V^ Costs, No. 10. Executor» 
No. 2. Evidence. Habeas 
Corpus i No. 1. • Trial, No. 5. 
TRusTfeE,No. I. WrLL, No. 13, 
14* iS> i6' >7- 

WORKHOUSE. 

Vide Took -Rate, No. i. Relief^ 
No. 2, 

WRIT. 

Vide Demurrer to E*uidence, No. 4. 
Elegit. Enquiry. Error. 
Evidence, No. 3. Exchequer- 
Chamher. Husband, No. 3. Ve- 
rification, No. 1. 
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Tbe follcwifig valuable Books of R£ports, and oth^ 
Law Books, ate fublijbed by E. and R, Brooke. 

Burrow's Reports of Cafes determined in .the G)urt of 
King's Bcrtch, during the Time of Lord Mansfield's prdiding 
in that Court, from 30 Geo. 2. 1756, to 12 Geo, 3. 1772. 
A new Edition ; with addition of Marginal Notes of the Points 
determined in each Cafe, and»Rcferences to other Reports of 
the fame Cafes. In five VoUimcs, Royal Odlavo. Price al- 
1 23. 6d. in Boards, or 3I. bound. 

Burrow's Decisions of the Court of King's Bench on Set- 
tlement Cafes, from the Death of Lord Raymond 1732, to 
16 Geo. 3. 1776. New Edition; with addition of Marginal 
Notes and References. One Volume Quarto. Price il. lo*. 

Brown's Reports of Cafes in Chancery, during the Time 
f)f Lord Thurlow, from 1778 to 1789. In two Volumes Folio 
{Vol. I. being the fecond Edition, with an Appendix of con- 
temporary Cafes, and otlier Additions). Price 3I. los. 

Brown's Reports of Cafes in Chancery determined ia 
30 Geo. 3. 179c. Price 8s. 

•<i* This CoUeftion of Reports is continued every Year. 

Barnes's NoTfis of Cafes in Points of Pratlice, taken in the 
Court of Common Pleas, from 173? to 1756. To whiicb is 
added, a Continuation of the Cafes to the Eiid of the Reign of 
Geo. 2. A new Edition, in one Volume, Royal OUavo. 
Price I2S. 

Coke's Reports of divers Refolutions and Judgments in the 
feveral Courts, given with great Deliberation by the reterend 
Judges and Sages of the Law, of Cafes never refolved or ad- 
udged before, and the Rcafons and Caufes of the faid Refolu- 
tions and Judgments, from 1-4 Eliz. to 13 James I. in 13 Partsi 
with References to all the Books of the Common Law ; the 
Pleadings in Engiifli, and many additional Notes and Re- 
ferences by the late Mr. Serjeant Wilfon« 7 VoL Royal 
Octavo. Price 3I. 13s. 6d. 

Cowper's Reports of Cafes in the King's Bench» from 14 
to 18 Geo. 3. Folio. Price il. 16s. 

Croke's Reports of Cafes in the Courts of King's Bench 
and Common Pleas in the Reigns of Queen Elizabeth, King 
James, and King Charles. Written originally in French, re- 
vifcd and pübliilied in Engliih by Sir H. Grimftone, Alifter df 
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the Rolls, Temp. Car. I. and now again rcvifed and correaccf^ 
with the addition of Marginal Notes, and References to modem 
Authorities, by Thomas Leach, Efq. of the Middle Temple. 

•<>• TTiis authentic CoUcÄon of Reports is now under republica- 
tion, in four Volumes> Royal OAavo ; the two firib of which only, 
containing the Reports of the Reign of Elizabeth, are yet pub- 
liihed. The other two Volumes, being in great forwardnefs, will ap- 
pear in a (hort time. ^ 

Subfcriptions, at il. i6s. are reteived for the whole Set, whfch^ 
when completed, will be fold for al.^s. in Boards. 

Plowden's Commentaries or Reports ; contauiing divers 
Cafes and Mattel s in Law, argued and" adjudged in the Reigns 
of Edward VL Mary, and Elizabeth, tranflated into Englilh, 
5ind confidcrably improved by many additional Notes and Re- 
ferences to antient and modem Authorities. To which are 
added his Queries on various Points of Law. Folio. Price 
iL lis. 6d. 

Precedents tm Chancery, being a CollcÖion of Cafes in 
Chancery from 1689 to 1722. Second Edition. With Notes 
and References to former and later Reports, by Thomas Finch, 
Efq. of the Inner Temple. Royal Odlavo. Price 12s. 

Lord Raymond's Reports and Entries of the Pleadings 
of Cafes in the King's Bench and Common Pleas, in the 
Reigns of King William IH. Queen Anne, King George I. 
and King George IL Fourth Edition corredied. With addi*. 
tional Notes and References to the contemporary and modern 
Reports, by John Bayley, Efq. In three Volumes, Roy:il 
Odtavo, in Boaxds. Price il. i6s. 

•»♦ The fecond Volume is in great forwardnefs, and will be pub- 
liflied in Eafter Term ; in the mean Time, the Work is fold to Sub^ 
fcribcrs at il. iis. 6d. 

Salkei.d*s Reports of Cafes adjudged in the Court of 
King's Bench (chiefly during the Time of Lord Chief Jufticc 
Holt), with fome fpecial Cafes in Chancery, Common Picas, 
and Exchequer, alphabetically digefted under proper Heads, 
from the fir ft of William and Mary to the tenth of Queen 
Anne. Fifth Edition. With many hundred References in ad- 
dition to thofe of Sir Knightly D'Anvcrs, by George Wilfon, 
Efq. Serjeant at Law. Three Volumes, printed in one large 
Volume Folio. Priced. i6s. 

%• The third Volume may be had feparate, price 16s. 

Strange's Reports of adjudged Cafes in the Courts of 
Chancery, King's Bench, Common Pleas, and Exchequer, from 
2 Geo. I. to 21 Geo. 2. Second Edition, with additional 
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Notes and References. Two Volumes, Royal Oclavo. Price 

ll. IS. 

Wilson's Reports of Cafes in the King's Bench and Com- 
mon Pleas, from i6 Cieo. 2. to 14 Ceo. 3. Three Parts, 
Folio, bound in two Volumes. Second Edition. Price 3I. 3s- 

Peere Williams's Rfports of Cafes in Chancery, and of 
fomc fpecial Cafes in t!ic King's Bench, from i^^()^ to 1734. 
Fourth Edition, with addirional References to the Proceedings 
in the Court, and to l.iicr Cafes, by Samuel Compton Cox, 
Efq. of Lincoln's ^nu. Three Volumes, Royal Oclavo. Price 
jl. IIS. 6iL 

Lord Coke's Commentary on Littleton's Treatife of 
the Tenures of England, with very copious Notes and Re- 
ferences, by Francis Hargrave, Efq. and Charles Butler, Efq. 
of Lincoln's Inn, with an Analyfis of Littleton, written 1659, 
but never before publiihed. A new Edition, being the Four- 
teenth, correöed, with an improved arrangement of the Notes. 
Folio. Price 3 1- 3 s. in Boards. 

•<>• This Work engaged the attention of the original Editor up- 
wards of ten Years ; and, bcfiies the addition of Mr. Butler's labours 
in the Undertaking, contains the valuable Notes of Lord ilale and 
Lord Chancellor Nottingham. 

Wood's complete Body of Conveyakcing in Theory and 
Praöice, containing a Syilem of the Law of AfTurances and 
Conveyances, with a very copious Collection of Precedents, 
adapted to all the variety of Purpofes in general Ufe. A new 
Edition, newly arranged and digelted, w-ith the addition of 
original Precedents, Notes, References, &c. By John Jofeph 
Powell, Efq. 

*^^* The firft Volume only of this Work is yet publiihed, price 2I. 
23. in Boards. The two other Volumes are in confiderable forwardnefs, 
and will be publiflied> in fuccefuon, in a Aiort Time. 

Sheppard's Touchstone of Common Assurances; or, A 
plain and familiar Treatife, opening the Learning of Aflliranco» 
or Conveyances of tliis Kingdom. Fifth Edition, revifed and 
corrected, with large Notes and References, by Edward Hil- 
liard, Efq. and a copious Index by Mr. Pigot, Author of the 
celebrated Treatife on Fines and Recoveries. Folio. Price 
ll. 5s. 

•»• A new Edition of this much cHeemed Work, with additional 
Notes by the Editor, will very (hortly be publlfned in one N'olume 
Royal Oaavo. 

Cruise's Essay on the Nature and Operation of Fines and 
Recoveries. Second Edition, with confiderable Additions. 
Bound in one Volume Oftavo. Price ps. 

Reeves's 
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. Reeves's History of the English Law, from the Time 
of the Saxons to the Reign of Qneen Mary. Second Edition^ 
with conGderable additions; Four VolumeSf O^to. Pri^e 

ll. I OS. 

*•* This Work affords an inftmttve View of tKe aadent State of 
the Engli(h Law, deduced from the Writings of GlanvU, Bradon» 
Britton, the Mirror, and other ancient Writers» and traces down, in 
hiftorical Order, the Progrefs of the feveral Additions and Improve- 
ments, as introduced by Sututes, or extended by the ConftmAion and 
Refolunons of the Judges, which are extant in the Year Books, and 
other authentic Books of Reporu» down tor the Reign of Elizidieth. 
Among other Subje^s of the ancient Law, it treats very fbUy on the 
Origin and Nature of the feveral old Writs, and the Law of real 
Adlons, and is therefore ufually recommended as a proper Introdu£doa 
CO the Study of Coke Littlkton. 

Crown Circuit Companion» containing the Prafike of the 
Aflizes on the Crown Side» and of the Courts of General 
Quarter Seffions of the Peace» including a Collection of ufeful 
and 'modem Precedents of Indictments and Informadons iu 
criminal Cafes» as well at Common Law» as thofe created by 
Statute ; wherein, likewife» fo much of the Common and Su* 
tute Law is fet forth» as to ihew the feveral Offices» the Of*- 
fender's Punifliment» and in what cafes Felons are to have» or 
uot to have» the Benefit of Clergy ; with References to the belt 
printed Authorities. To which are added» The Cierk tf Afftzes 
Circuit Companion^ with Tables of Fees of the Officers and 
Servants belonging to the Judges» the Clerks of Affize» and 
Aflbciates on the feveral Circuits» &c. Originally compiled 
by W^ Stubbs and G. Tabnafh. Sixth Edition» with large 
Additions and Improvements» by Thomas Dogherty» of Clif- 
ford's Inn. One large Volume» 0£tavo. Price los. 6d. 

Collectanea Jüridica» confifting of felc£t Traös on the 
Theory and Pradice of the Law» fpecial Arguments» and 
adjudged Cafes» not hitherto» or but imperfedly, reported; 
Cafes in Law and Equitji with Opinions of eminent Counfel» 
&c. with a Rcgifter of Law Publications» from Hilary Term 
1788, to Michaelmas Term 1790. Volume L Price 
Boards. 

•ii* This Publication vnH be contmued every Term. 

. Collection of Cases in Law» Equity, and Conveyai 
with the Opinions of Mr. Booth» Mr, Filmer, and other emi- 
nent Counfel (of their time) thereon, alphabetically arranged 
and digefted under diftind Heads. Originally collected by au 
eminent Praftitioncr of the Court of Exchequer» and now pub- 
liihed chiefly from the Originals. 

*«* No. I. of this Work, price is. 6d. was pablifiied the ill of 
January 1791, and will be continued Monthly till December» whenic 
will be complete in three Volumes. 
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